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I. INTRODUCTION 
This case is about a dispute over two pipelines in a 

138-acre parcel in Bakersfield, across Merle Haggard Drive 
from Meadows Field Airport. Plaintiffs-Appellees-Cross-
Appellants C & C Properties, Inc., JEC Panama, LLC, and 
Wings Way, LLC (collectively, “C&C”) purchased the 
property in 2013, recording title in October. Unbeknownst to 
C&C, Shell Pipeline Company (“Shell”) operated two 
pipelines in the property. Alon Bakersfield Property, Inc., 
and Paramount Petroleum Corporation (collectively, “Alon”) 
also operated one. Both Shell and Alon’s pipelines ran along 
or under Merle Haggard Drive in the prime frontage of the 
property.  

One of Shell’s pipelines was an oil pipeline referred to 
as the Cross-Valley Pipeline. The Cross-Valley Pipeline is a 
common carrier, meaning other oil companies pay Shell a 
tariff to transport their crude oil through it. While it 
operated the Cross-Valley Pipeline in C&C’s property, Shell 
averaged revenues of more than $2 million per month.  

Alon operated a high-pressure natural gas pipeline on 
C&C’s property. Alon used the pipeline transport gas to its 
nearby oil refinery to bring it into profitable operation. By 
transporting its gas through C&C’s property, Alon enjoyed 
the use of over $350,000 in gas per month.  

Shell and Alon had easements for their respective 
pipelines. But neither easement was ever recorded. Shell did 
have three other easements along Merle Haggard Drive, 
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which Shell did record. When C&C contacted Shell about its 
recorded easements before it closed escrow, Shell did not 
disclose its Cross-Valley Pipeline, or its unrecorded 
easement.  

Alon, meanwhile, did not have any record easements in 
the property, or any markers for its pipeline.  

As a result, C&C was not aware of the unrecorded 
easements when escrow closed. C&C discovered the 
pipelines as engineers were preparing to widen and improve 
Merle Haggard Drive. C&C demanded that Shell and Alon 
lower, or relocate, or remove their pipelines to allow 
development to continue. Shell and Alon refused. Shell and 
Alon informed C&C that, when working with oil companies, 
it was best for all involved to accommodate the oil 
companies.  

This lawsuit followed.  
The central issue at trial was whether C&C had 

constructive notice of the unrecorded easements. Shell and 
Alon argued C&C should have made further inquiry to 
discover their unrecorded easements. When pressed, 
however, Shell and Alon could suggest no further measures 
C&C might have taken, except, perhaps, to “call every 
pipeline company in America.” (17ER 4441.1)  

C&C, on the other hand, argued that it had made 
diligent efforts to discover any encumbrances on the 
                                         

1 Citations to “ER” are to Shell’s Excerpts of Record, 
unless otherwise specified.  
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property by ordering a title report, by obtaining written 
assurances from the seller, by hiring two land professionals 
to investigate the property, and by contacting Shell. C&C 
also argued Shell and Alon concealed their unrecorded 
easements because they contained terms highly unfavorable 
to Shell and Alon.  

After a ten-day jury trial, a unanimous jury found C&C 
did not have notice of Shell and Alon’s unrecorded 
easements. The jury found Shell benefited from its wrongful 
occupation in the amount of $33,230,768, and that Alon 
benefited in the amount of $6,058,834. The jury also found 
that Shell and Alon caused C&C to lose a $1,341,648 sale of 
a subparcel of the property, awarding C&C trespass 
damages against Shell and Alon in the amount of $670,824 
each.  

The jury also unanimously found that Shell and Alon 
acted with malice, oppression, or fraud.  

Shell and Alon filed postjudgment motions for 
judgment as a matter of law and for new trial. C&C filed 
postjudgment motions for prejudgment interest and 
attorneys’ fees.  

The district court vacated the award based on the lost 
sale. The court upheld the verdict in all other respects. The 
court denied C&C’s motion for prejudgment interest. The 
court granted C&C’s attorney fees and costs.  

On appeal, Shell and Alon argue C&C was put on 
inquiry notice by pipeline markers: Shell had some markers 
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in the corners of the property where it had recorded 
easements, and while Alon did not have any markers on the 
property, it had acquired its pipeline from, Big West, who 
had left behind a marker on an adjacent property. Shell and 
Alon argue these pipeline markers establish, as a matter of 
law, that C&C had constructive notice of the unrecorded 
easements. But the cases are to the contrary, and the record 
readily reflects that C&C’s investigation into the markers, 
though substantial, did not reveal Shell’s or Alon’s pipelines 
or their easements. This was because, among other things, 
Shell concealed its easement, and there was not a single 
Alon marker on the property – findings Shell and Alon do 
not challenge on appeal.  

Shell and Alon also argue their trespass benefits 
should have been measured by the expenses they each tried 
to avoid by trespassing, rather than by the profits they each 
gleaned by trespassing. But this limited measure of trespass 
damages is contrary to California law, which the Legislature 
expressly intended to eliminate all economic incentives to 
trespass. More importantly, Shell and Alon waived any legal 
challenge because they failed to raise any issue concerning 
damages in a Federal Rule of Civil Procedure2 50(a) motion 
before the matter was submitted to the jury.  

Finally, Shell and Alon argue C&C is not entitled to 
contractual attorney fees because its award is based on 
                                         

2 References to rules are to the Federal Rules of Civil 
Procedure unless otherwise specified.  
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trespass, not contract. But C&C prevailed on its cause of 
action to invalidate the easements, and California law is 
clear that a party is entitled to fees under a contract for 
successfully invalidating that contract.  

II. STATEMENT OF THE CASE 

A. Shell purportedly obtained the 1982 “Getty 
Easement” by assignment in 2002.  

In 1982, Chevron U.S.A. Inc. granted an easement to 
Getty Oil Company. (21ER 5771.) Shell contends this 
easement was assigned to it in 2002. No written assignment 
is known to exist. The “Getty Easement” was never recorded. 
(18ER 5023, 19ER 5052.)  

The Getty Easement provides:  
• The grantor may demand the pipeline be relocated if 

it interferes with the grantor’s use of the property. 
(21ER 5772.)  

• The easement may not be assigned without the 
grantor’s written consent. (Id.)  

• The pipeline must be at least four feet below the 
surface. (Id.)  

• The grantor may terminate the easement for any 
reason upon 90-days’ written notice. (Id.)  

• The prevailing party may recover attorney fees. (Id.)  
Shell also had another oil pipeline on C&C’s property, 

known as the Bakersfield Crude Pipeline. Shell removed 
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that pipeline pursuant to a preliminary injunction obtained 
by C&C and did not challenge that removal at trial. 

B. Alon purportedly obtained the 1996 “TEPI 
Easement” by assignment in 2010.   

In 1996, Chevron granted an easement to Texaco 
Exploration and Production, Inc. (3 Alon ER 322.) Through a 
series of purported assignments, the “TEPI Easement” 
became held by Big West, who also owned a refinery in 
Bakersfield. Alon acquired the TEPI Easement and the 
refinery in 2010 through bankruptcy. (16ER 4435.)  

The TEPI Easement was never recorded. (16ER 4437.)  
Using substantially identical language as found in the 

Getty Easement, the TEPI Easement also allows the grantor 
to demand the pipeline be relocated if it interferes with the 
grantor’s use of the property, prohibits assignment without 
written consent, allows the grantor to terminate upon 
90-days’ written notice, and contains an attorney fee 
provision. (21ER 5775.) 

C. Shell failed to disclose the TEPI Easement 
to a previous buyer of the property.  

Chevron sold the property previously in 2004. The 
previous buyer’s engineers at Sikand Engineering asked 
Shell’s easement representative, Michael Elmore, for 
information about its pipelines in the property. (18ER 5039, 
19ER 5040-5044; C&C ER 189, 186.) Shell concealed the 
easement. (19ER 5045-5051; 21ER 5780, 5790.) 
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Instead, Shell told the prior owner that, contrary to the 
terms of the Getty Easement, the owner was liable for any 
such risk or expense. (19ER 5049-5050; 21ER 5780, 5790.) 
Shell also represented the pipeline was buried eight to nine 
feet deep. (Id.) This too was false. (17ER 4535-4537.)  

The prior purchase was rescinded in an unrelated 
lawsuit, with title returning to Chevron. 

D. Before purchasing the property, C&C 
investigates title and contacts Shell. 

C&C entered into a purchase agreement with Chevron 
in October 2012. (Alon ER 330.) Chevron represented no 
third parties had any interest in the property. (Alon ER 351.) 
Chevron also executed a sworn affidavit that “No person(s) 
or entities have . . . easements” in the property. (22ER 6125.)   

In its title search, C&C learned of several recorded 
easements in the property. (21ER 5895; 22ER 6123.) Three 
of these recorded easements allowed pipelines in or near the 
frontage of the property, near where road, water, and sewer 
improvements would need to be constructed, and near where 
utilities would need to be installed to service the parcels. 
(21ER 5755, 5760, 5764.) Each of those recorded easements 
had terms favorable to C&C, similar to those in the as-yet-
undiscovered unrecorded easements described above. 

Notably, one of the recorded easements, the “765 
Easement,” describes a Shell oil pipeline in a portion of the 
southeast corner of the property, where it connects with 
another Shell easement to the south. (21ER 5755.)  
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Between C&C’s purchase and close of escrow, C&C 
took many actions to confirm its title was not subject to any 
unrecorded encumbrances. C&C:  

• Obtained multiple title reports from First American 
Title. (21ER 5895; 22ER 6123.) 

• Obtained a sworn affidavit from Chevron that no 
other pipelines or unrecorded easements existed. 
(22ER 6124.) 

• Hired experienced local engineer Roger McIntosh to 
do a Due Diligence Report. (21ER 5810.)  

• Hired environmental engineers, Krazan & 
Associates, to conduct an Environmental Site 
Assessment. (22ER 5913.) Bill Cooper at Krazan 
contacted Shell about pipeline markers on the 
property. (17ER 4512-4514.) Just as Sikand had, 
Cooper contacted Elmore. (Id.) But just as Elmore 
had done with Sikand, Elmore did not disclose the 
unrecorded easements to C&C. (Id.)  

As Alon vice president of corporate development, 
George Stutzmann, confirmed at trial, there was little more 
C&C could have done short of “call[ing] every pipeline 
company in America.” (17ER 4441.)  

Cooper’s report included a diagram indicating a high-
pressure crude-oil pipeline running along Merle Haggard 
Drive. (22ER 5946.) Appellee Wings Way’s manager, Matt 
Wade, asked Cooper about this. According to Wade, Cooper 
told him he “did not know . . . that there was one there. He 
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just referenced the markers.” (16ER 4144.) Wade explained 
the markers lined up with recorded easements, which went 
off the property. (Id.) Cooper acknowledged he had found the 
markers “confusing” (17ER 4512.) and had just made an 
“assumption.” (17ER 4515.)   

E. As C&C’s engineers prepare their street 
plans, they learn the pipelines interfere 
with necessary road, water, and sewer 
improvements. 

In early 2014, C&C hired the civil engineering firm 
DPSI to design plans for road, water, and sewer 
improvements. (15ER 3938-3939.) DPSI learned that the 
relatively shallow depth and location of Shell and Alon’s 
pipelines presented substantial conflicts with C&C’s planned 
development. (15ER 3903-3904, 4048-4050.)  

F. C&C’s engineers consider various 
alternatives to accommodate the pipelines, 
but conclude they are impractical. 

C&C already had potential buyers for the parcels, 
which would be frustrated by delays posed by Shell and 
Alon’s pipelines. (15ER 3918-3919.) C&C and DPSI 
considered options for continuing with the necessary road 
and utility improvements that might accommodate the 
pipelines. (15ER 3970, 3973-3974.) Shell and Alon refused. 
(Id.)  

Case: 19-17463, 11/20/2020, ID: 11901391, DktEntry: 41, Page 21 of 90



 22 

G. Shell and Alon refuse to disclose their 
unrecorded easements.3  

By at least February 2014, C&C began contacting 
Shell’s easement representative, Michael Elmore, about the 
removal of a water pipeline in Shell’s recorded easements. 
(C&C ER 155.) Elmore did not respond for two months. 
(C&C ER 138.) C&C urged construction would begin in 60 
days. (C&C ER 135.)  

On April 28, C&C learned from Shell’s field workers 
that Shell operated another pipeline in the property, the 
Cross-Valley Pipeline. (C&C ER 129.) C&C notified Elmore, 
who asked if C&C had a copy of the unrecorded easement for 
the Cross-Valley Pipeline; C&C responded on May 11 that it 
did not have any unrecorded easements. (C&C ER 124.)  

C&C also learned from Shell that Alon was operating a 
pipeline in the property. C&C emailed Stutzmann at Alon, 
indicating C&C was unaware of any Alon easement in the 
property. (C&C ER 112.) Stutzmann responded on May 29, 
stating “what makes you so certain there are no easements, 
i.e., may be hard in transfer of ownership?” (Id.)  

Neither Shell nor Alon ever produced copies of their 
easements. Shell’s pipeline representative, Dave Felger, in a 
July 10 letter response to C&C’s attorney, enclosed the first 
page of the Getty Easement, but omitted the remaining 
pages that would have disclosed the relocation and 
                                         

3 In their Excerpts of Record on appeal, Shell and Alon 
did not include trial exhibits on this issue. C&C includes 
them in its Excerpts of Record.  
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termination provisions. (23ER 6224.) When asked at trial 
why a complete copy of the unrecorded easement was not 
disclosed, Elmore responded, “I assumed they had the full 
document.” (18ER 5022-5023.)  

Alon’s July 29 letter to C&C enclosed assignment 
documents, but not the TEPI Easement itself. (C&C ER 55.) 
Chevron ultimately produced copies of the easements to 
C&C. (C&C ER 35.)  

H. C&C demands that Shell and Alon lower or 
relocate their pipelines; Shell and Alon 
refuse. 

In June 2014, C&C formally notified Shell and Alon 
they were trespassing and demanded they relocate, lower, or 
remove their pipelines within 60 days. (22ER 6186, 6198.) 
C&C later offered Shell and Alon an easement going around 
the property. Shell and Alon refused. (15ER 3973-3974.) 

C&C also suggested that Shell and Alon may continue 
operating in place if they lowered their pipelines to a safe 
depth of nine feet. (See 15ER 3970-3971.) Shell and Alon 
again refused. (Id.) 

C&C was also amenable to a solution based on 
lowering the pipelines in key locations, such as under 
driveways. (16ER 4298-4299.) Shell and Alon refused that 
option, too. (Id.) 

In a joint response, Shell and Alon acknowledged the 
conflict, but insisted C&C’s improvements could be 
constructed without lowering or relocating the pipelines. 
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(16ER 4299.) C&C and its engineers did not know how this 
could be accomplished, so C&C offered to pay Shell and Alon 
to build the improvements. (15ER 3973-3974.) Again, Shell 
and Alon refused. (Id.) 

I. C&C’s files suit in November 2014, and 
obtains a preliminary injunction in 
December 2015.  

C&C, left with no other options, filed suit on 
November 26, 2014. C&C alleged breach of contract, 
trespass, interference with prospective economic advantage, 
and a declaration to void the easements. (13ER 3296.) C&C 
alleged it “could not have discovered [the easements] 
through reasonable diligence prior to purchasing” the 
property (13ER 3303), that Shell and Alon “have failed and 
refused to fully identify and disclose the existence and 
location of various pipelines” (13ER 3306), and that Shell 
and Alon were liable in trespass beginning upon the close of 
escrow.4  C&C sought damages and a declaration 
terminating the easements. (13ER 3308.)  

In February 2015, C&C filed a motion for preliminary 
injunction. Following an evidentiary hearing, the district 
court urged the parties to mediate. Alon voluntarily agreed 
to remove its pipeline. Shell voluntarily agreed to remove the 
Cross-Valley Pipeline. Shell refused to remove, lower, or 

                                         
4 The complaint incorrectly states June 28, 2013 as the 

close of escrow; there is no controversy that the correct date 
is October 29, 2013.  
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relocate the Bakersfield Crude Pipeline, however. 
Thereafter, the district court entered the injunction. (11ER 
2712, 2714.) 

J.  C&C amends its complaint to allege 
disgorgement damages under § 3334.  

On May 9, 2016, C&C filed its operative Second 
Amended Complaint (“SAC”). (11ER 2659.) In the SAC, C&C 
sought the benefits Shell and Alon had obtained as a result 
of their wrongful occupation of C&C’s property, pursuant to 
California Civil Code section 3334 (“Section 3334.”) (11ER 
2679.)  

Like the original complaint, the SAC alleged C&C took 
title without notice of the unrecorded easements. (11ER 
2666, 2669, 2674.)  

K. C&C outlines its claim for disgorgement in 
the parties’ joint pretrial statement and in 
C&C’s trial brief.  

The parties filed a joint pretrial statement on 
January 28, 2019. (C&C ER 9.) The parties acknowledged 
that the issues at trial include the validity of the easement 
at the time of purchase, and specifically whether C&C had 
notice of the unrecorded easements. (Id. at 11.) C&C 
specifically identified the question of “[w]hether [defendants] 
possessed a valid easement at the time Plaintiffs received 
title to the Property” as issues to be decided at trial, citing 
California Civil Code section 1214 relating to bona fide 
purchasers. (Id. at 19-20.)   
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The parties further identified the elements of “bona 
fide purchaser,” including whether C&C took title with 
“actual or constructive notice” of the unrecorded easements, 
and whether the easements were valid. (C&C ER 11, 19-20.)  

In its pretrial brief, C&C explained its disgorgement 
theory against both Shell and Alon. As to Alon, C&C 
explained its theory as follows:  

Alon produced a one-page spreadsheet 
showing “Delivery into NOR Pipeline 
therm / Month” from January 2013 
through August 2016. This appears to 
represent the volume of natural gas 
Alon moved through C&C’s 
property. . . .  

Alon did not produce any information 
showing the cost of alternative gas 
available to it during the January 
2013 to August 2016 timeframe. Alon 
did not timely produce information 
showing its cost of alternative gas 
after that timeframe.  

. . . . 

The total value of gas Alon brought to 
its refinery through C&C’s property 
from October 2013 to December 2015 
is $8,759.135.43.  

(9ER 2127.)  
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L. At trial, Shell and Alon move under 
Rule 50(a) on liability issues only.  

Trial commenced on May 28, 2019. C&C presented the 
witness testimony of its principals, Carver, Wade, and Grant 
Carver; Chevron’s attorney, Ralph Mayo, who jointly 
represented Chevron, Shell, and Alon in prelitigation 
negotiations; C&C’s engineers, contractors, and consultants; 
and its damages expert, Susan Thompson. Also, as part of its 
case-in-chief, C&C offered the testimony of Shell’s 
representatives Felger and Elmore, and Alon’s 
representative, Stutzmann.  

At the close of C&C’s case-in-chief, and again at the 
close of evidence, Shell and Alon made oral motions for 
judgment as a matter of law under Rule 50(a). (19ER 5061-
5070; 20ER 5426-5429.) As relevant to this appeal, Shell and 
Alon argued that C&C had notice of their pipelines as a 
matter of law. The court denied Shell and Alon’s Rule 50(a) 
motions.  

M. The jury returns a verdict for C&C, and 
Shell and Alon file their posttrial motions. 

On June 14, 2019, the jury returned its unanimous 
verdict finding that C&C was a bona fide purchaser not 
subject to Shell and Alon’s easements; that Shell and Alon 
trespassed; that Shell and Alon each caused $670,824 in 
trespass damages to C&C; that Shell benefited $33,230,768 
from its trespass; and the Alon benefited $6,058,834 from its 
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trespass. (8ER 2005-2006.) The jury also found each Shell 
and Alon acted with malice, oppression, or fraud. (Id.)  

Shell and Alon filed posttrial motions for judgment as a 
matter of law and for a new trial under Rules 50(b), 59(a), 
and 59(e). C&C filed an objection to Shell’s and Alon’s 
posttrial motions on the grounds that they raised issues that 
had not been raised in Rule 50(a) motions. (2ER 62.)  

C&C also filed posttrial motions for prejudgment 
interest and for attorneys’ fees. (4ER 783.)  

The district court granted Shell’s and Alon’s motions 
striking the verdict of trespass damages of $670,824 each. 
(1ER 11-12.) The court denied the remainder of their 
motions. The court also granted C&C’s fees. The court 
denied C&C’s motion for prejudgment interest. (1ER 45-48.)  

Shell and Alon each filed its notice of appeal on 
December 6, 2019. C&C filed its notice of cross-appeal on 
December 21, 2019. 

APPELLEES’ ARGUMENT 

III. SUMMARY OF APPELLEES’ ARGUMENT 
Shell and Alon trespassed for economic gain. 

Eventually, Shell would build an alternative pipeline, and 
Alon would rent a nearby pipeline from a third party. But 
that took them 26 months. Meanwhile, they enjoyed 
uninterrupted economic benefit by their trespass.  

The district court correctly concluded substantial 
evidence supported the jury’s finding that C&C took title 
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without notice of the unrecorded easements. The district 
court also correctly concluded that Shell and Alon waived 
their challenges to damages, and that, on the merits, the 
award was supported by the evidence of Shell’s and Alon’s 
benefits obtained. Shell trespassed to collect tariffs for 
transporting third-party oil. Alon trespassed to transport its 
natural gas to a nearby refinery to bring it into profitable 
operation. This type of economic trespass is precisely what 
the California Legislature amended Section 3334 to address.  

The judgment against Shell and Alon should be 
affirmed in all respects except for the district court’s denial 
of prejudgment interest, and the district court’s order 
striking the verdict of consequential damages caused by 
Shell and Alon’s trespass.   

IV. APPELLEES’ ARGUMENT 

A. Standard of Review 
Findings of fact are reviewed for clear error. See Mull 

for Mull v. Motion Picture Indus. Health Plan, 865 F.3d 
1207, 1209 (9th Cir. 2017).  

 “The district court’s denial of a Rule 59 motion on this 
basis is ‘virtually unassailable. In such cases, we reverse for 
a clear abuse of discretion only where there is an absolute 
absence of evidence to support the jury’s verdict.’” Crowley v. 
Epicept Corp., 883 F.3d 739, 751 (9th Cir. 2018) (emphasis in 
original).  
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The district court’s decision may be affirmed on any 
ground supported by the record, even if not relied upon by 
the district court. See Cassirer v. Thyssen-Bornemisza 
Collection Found., 862 F.3d 951, 974 (9th Cir. 2017).  
Accordingly, the decision may be affirmed, “even if the 
district court relied on the wrong grounds or wrong 
reasoning.” Cigna Property and Cas. Ins. Co. v. Polaris 
Pictures Corp., 159 F.3d 412, 418 (9th Cir. 1998) (citation 
omitted). 

A district court’s formulation of civil jury instructions 
is reviewed for an abuse of discretion, and will not be 
reversed if harmless. See Hung Lam v. City of San Jose, 869 
F.3d 1077, 1085 (9th Cir. 2017). An error in instructing the 
jury in a civil case does not require reversal if it is harmless. 
See Altera Corp. v. Clear Logic, Inc., 424 F.3d 1079, 1087 
(9th Cir. 2005). 

B. Shell and Alon waived several issues 
relating to liability, and all issues relating 
to damages, by failing to raise them in a 
Rule 50(a) motion.  

Shell and Alon raise certain arguments in their briefs:  
• Shell argues it cannot be held liable in trespass for 

so long as it claims under the unrecorded easement. 
(Shell Br. 35.)  

• Shell argues benefits-obtained damages under 
Section 3334 are not available where the trespass is 
the result of a mistake of fact. (Shell Br. 39-43.)  
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• Alon argues the delivery of “property” is not a 
benefit under Section 3334. (Alon Br. 16-19.)  

• Alon argues its benefits were completely offset by its 
costs. (Id. at 20-22.)  

• Alon argues it had an alternative pipeline it could 
have used at a cost, and thus its benefit should be 
limited to that cost.  

Shell and Alon waived these issues by not raising them 
in a Rule 50(a) motion before the matter was submitted to 
the jury. Shell and Alon raised Rule 50(a) motions 
concerning notice of the easements. (19ER 5061-70; 20ER 
5426-36.) But Shell did not raise its novel theory concerning 
liability, and Shell and Alon did not raise any issues relating 
to damages.  

Instead, Shell and Alon raised these issues for the first 
time in their post-trial Rule 50(b) motions. A Rule 50(b) 
motion is not treated as a separate motion; instead, it is a 
renewed Rule 50(a) motion. Equal Employment Opportunity 
Commission v. Go Daddy Software, Inc., 581 F.3d 951, 961 
(9th Cir. 2009). A party must raise an issue in a Rule 50(a) 
motion before it may be raised in a Rule 50(b) motion. Nitco 
Hldng. v. Boujikian, 491 F.3d 1086, 1089-90 (9th Cir. 2007). 
C&C timely objected that Shell and Alon had failed to raise 
these issues in a Rule 50(a) motion. (2ER 62.) 

“The Supreme Court has held that Rule 50(b) is to be 
strictly observed, and that failure to comply with it precludes 
a later challenge to the sufficiency of the evidence on 
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appeal.” Saman v. Robbins, 173 F.3d 1150, 1154 (9th 
Cir.1999). Where an appellant fails to file a Rule 50(a) 
motion, the “appellate court [is] without power to direct the 
District Court to enter judgment contrary to the one it had 
permitted to stand.” Unitherm Food v. Swifteckrich, 546 U.S. 
394, 395 (2006).  

The Ninth Circuit “strictly construe[s] the procedural 
requirement of filing a Rule 50(a) motion before filing a Rule 
50(b) motion.” Tortu v. Las Vegas Metro. Police Dep’t, 556 
F.3d 1075, 1082-83 (9th Cir.2009) (party’s failure “forecloses 
the possibility of considering” Rule 50(b) motion); Zhang v. 
American Gem Seafoods, Inc., 339 F.3d 1020, 1028 (9th Cir. 
2003) (party’s failure “results in a complete waiver, 
precluding our consideration of the merits”); Yeti by Molly 
Ltd. v. Deckers Outdoor Corp., 259 F.3d 1101, 1110 (9th Cir. 
2001) (party’s failure “waive[s] the right to appeal”).  

Cases predating the Supreme Court’s decision in 
Unitherm suggested the Court of Appeals may review an 
order on an improper Rule 50 motion for plain error. 
Applying the Supreme Court’s holding in Unitherm, 
however, this Court has rejected that precedent, concluding 
in Nitco, 491 F.3d at 1088, that “a procedurally barred 
sufficiency challenge is not subject to plain error review but 
is considered forfeited.”  

Accordingly, Shell and Alon’s failure to raise these 
issues in a Rule 50(a) motion “results in a complete waiver.” 
Zhang, 339 F.3d at 1028-29. “Issues raised for the first time 
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on appeal usually are not considered.” Janes v. Wal-Mart 
Stores Inc., 279 F.3d 883, 887 (9th Cir. 2002).  

C. The jury’s verdict that C&C lacked 
constructive notice of Shell and Alon’s 
easements is well supported. (Response to 
Shell Br. Part VII.A; Alon Br. Part II.)  

Shell argues that it had markers on the property, and 
that those markers were enough to put C&C on inquiry 
notice. But C&C did inquire. Shell concealed the existence of 
the Getty Easement. The jury found that Shell’s concealment 
thwarted C&C’s inquiries.  

As for Alon, Alon did not have any markers on the 
property. There was nothing C&C could have done to learn 
of the TEPI Easement, and Alon does not argue otherwise.   

1. Shell and Alon incorrectly argue 
circumstances that put a buyer on 
inquiry notice also establish notice, 
regardless of whether buyer’s inquiries 
resulted in discovery. (Response to 
Shell Br. Part VII.A.1; Alon Br. 
Part II.A-B.)  

Shell and Alon argue that the Court should conclude 
that the presence of Shell and Alon’s markers is enough, as a 
matter of law, to find that C&C had notice of Shell’s and 
Alon’s unrecorded easements.  

Shell and Alon misunderstand the role of inquiry 
notice. Evidence putting a purchaser on inquiry notice is not 
to be confused with the ultimate fact question of notice. This 
distinction was first explained over 150 years ago in Fair v. 
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Stevenot, 29 Cal. 486 (1866), where an owner sold property 
to a buyer, who occupied the property, before the owner then 
transferred the same property again to the owner’s judgment 
creditors, who immediately recorded their deed.  

Like Shell and Alon here, the claimant in Fair argued 
that his use of the property equated to “notice of [the] 
unrecorded deeds.” Id. at 488. The record titleholders, on the 
other hand, argued the evidence of use “was merely evidence 
tending to prove such notice.” Id.  

The Court agreed with the record titleholders, finding 
them bona fide purchasers. Evidence of use merely puts a 
subsequent grantee on inquiry. It is not decisive on the 
ultimate question of notice. Id. at 490. Rather, a subsequent 
purchaser, though on inquiry, is not on notice if “he pursued 
the inquiry with proper diligence, and failed to attain 
knowledge of the deed.” Id. This principle is affirmed in 
Rubio Cañon Etc. Assoc. v. Everett, 154 Cal. 29 (1908), cited 
by Shell (Shell Br. 27), observing that inquiry notice is 
merely antecedent to the ultimate question of notice: “that 
by prosecuting such inquiry he might have learned of the 
existence [of the easement].” Id. at 35. Accord Jones v. 
Harmon, 175 Cal.App.2d 869, 878 (1959); Maddox v. 
Herrington, 94 Cal. App. 2d 265 (1949).  

California Civil Code section 1214 (“Section 1214”), 
first enacted in 1872, subsequently codified the common law 
doctrine of the bona fide purchaser. Section 1214 states:  
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Every conveyance of real property or 
an estate for years therein, other than 
a lease for a term not exceeding one 
year, is void as against any 
subsequent purchaser or mortgagee of 
the same property, or any part thereof, 
in good faith and for a valuable 
consideration, whose conveyance is 
first duly recorded, and as against any 
judgment affecting the title, unless the 
conveyance shall have been duly 
recorded prior to the record of notice of 
action. 

Section 1214 renders void all prior conveyances of interests 
in real property at the time the bona fide purchaser records 
its title, if the purchase was made in good faith for valuable 
consideration, and if the bona fide purchaser records title 
before the earlier grantee does.  

Post-section 1214 cases are consistent with Fair. One 
such case is Pollard v. Rebman, 162 Cal. 633 (1912), 
prominently cited by Shell. (Shell Br. 25-26.) According to 
Shell, Pollard stands for the proposition that evidence of 
“use,” ipso facto, establishes notice. But that is not what Fair 
says, and it is not what Section 1214 says, and it is not what 
Pollard says, either. Just the opposite, in fact. Pollard 
involved a purchase where an unrecorded easement 
claimant, Rebman, had built a gate to access his easement. 
The jury disagreed this along amounted to notice. Affirming, 
the California Supreme Court noted the gate indeed “was 
plainly visible,” but held that “[i]t cannot be said, as a 
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matter of law, that this gate alone was sufficient to give 
notice to any one that Rebman owned or claimed an 
easement . . . or that it was sufficient to put an intending 
purchaser on inquiry as to such easement.” Id. at 636.  

Here, C&C obtained title reports, obtained assurances 
from Chevron, and inquired about Shell’s ambiguous 
markers. C&C hired land professionals to investigate the 
property. When contacted, Shell chose not to mention or 
disclose its easement. And Alon had no markers on the 
property at all.  

On this record, the jury concluded C&C inquired with 
proper diligence. It should not be disturbed.  

Shell also relies on inapposite cases where the 
purchaser conducted no investigation despite the purchaser’s 
awareness of use and the identity of the claimant. Johnson 
v. Cella, 122 Cal.App.2d 72, 75 (1953) (despite awareness of 
water pipeline, buyer “would not take the trouble ‘to see 
where the water went’ ”); Taylor v. Ballard, 41 
Cal. App. 232, 238 (1919) (buyer “avoid[ed] making inquiry”). 
That is not this case. As the district court noted to Shell and 
Alon’s appellate counsel, “That’s not what happened at all. 
You needed to be here.” (21ER 5740.)  
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2. Shell argues it had pipeline markers 
putting C&C on notice; this is belied by 
the record. (Response to Shell Br. 
Part VII.A.2.) 

Shell argues that it adduced sufficient evidence to 
establish C&C was on constructive notice of the Getty 
Easement. Shell points to three alleged facts in support. 
None of them avails Shell.  

a. Shell argues the Sikand documents 
revealed Shell’s pipeline; but 
disclosure of the Sikand documents 
post-dates C&C’s acquisition of the 
property.  

First, Shell argues that, prior to escrow closing in 
November 2013, C&C received “alignment drawings clearly 
showing the Cross-Valley Pipeline running through the 
frontage of the property.” (Shell Br. 28.) Shell cites to Trial 
Exhibit 24. (ER21 5790.) Shell offered Trial Exhibit 24 into 
evidence, without objection. (21ER 5790; see also 21ER 
5780.) Shell did not lay the foundation for the origins of the 
document. On appeal, Shell and Alon both assume, without 
evidence, that C&C possessed Trial Exhibit 24 prior to the 
close of escrow in October 2013.  

Shell and Alon are mistaken. This document was not in 
C&C’s possession at the time of purchase. Instead, C&C 
obtained it from third-party Sikand in C&C’s related 
litigation with Chevron in 2016.5 This is confirmed by the 

                                         
5 In that litigation, C&C alleged Chevron fraudulently 

concealed information about pipelines and unrecorded 
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Bates number of the document, whose prefix is “SIK2016.” 
(21ER 5790-5791.)  

Confirming did not have these documents in 2013, 
Cooper repeatedly stated that Trial Exhibit 24 “doesn’t look 
familiar” (17ER 4520), that “I don’t recall reviewing it” 
(17ER 4521), and that “I don’t know if I had that document.” 
(Id.) Neither Shell nor Alon laid any foundation establishing 
C&C had this document prior to October 2013.  

Moreover, even had Trial Exhibit 24 been in C&C’s 
possession prior to October 2013, the document does not 
refer to either Shell or Alon. It refers to a “Cross-Valley 
Line” and to a “TEPI Gas Line.” For further information, 
C&C would have had to inquire with Chevron – which C&C 
did, obtaining a sworn affidavit that no undisclosed 
easements existed. (22ER 6125.)   

b. Shell argues pipeline markers on the 
property provided Shell’s phone 
number; but C&C did call Shell, who 
did not respond.  

Second, Shell argues that it had markers on the 
property, which “included a Shell phone number.” (Shell Br. 
28.) Shell argues calling the numbers on the markers would 
have revealed the easement.  

                                         
easements by, among other things, making a selective 
disclosure and specifically withholding this document.   
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The problem with this argument is there is nothing in 
the record to support it. To the contrary, Cooper’s call to 
Elmore went unanswered. (17ER 4512-4514.) 

c. Shell relies on a drawing in Cooper’s 
report, indicating a pipeline in the 
frontage of the property; but Cooper 
testified that he was unable to 
confirm its existence.  

Shell argues that after C&C hired Cooper to 
investigate the property, Cooper produced a report that 
contained a drawing indicating a pipeline in the frontage. 
(22ER 5946.) But Shell omits important facts.  

Cooper contacted Shell for information about its 
pipeline. Shell referred Cooper to its easement manager, 
Elmore, in August 2013. Elmore, however, did not respond. 
(17ER 4512-4513.) When C&C first discovered the pipeline 
in April 2014 after it recorded its deed, Shell indicated for 
the first time it had an unrecorded and undisclosed 
easement. Shell never provided C&C with a complete copy of 
the unrecorded Getty Easement. (18ER 5024-5025.) 

Moreover, Shell and Alon omit that Cooper was unable 
to defend or confirm his inference of any east-west pipeline. 
At trial, Wade explained his inference that the Shell 
markers observed on Merle Haggard Drive related to Shell’s 
three recorded easements along Merle Haggard Drive. (16ER 
4146-4146.) When Wade confronted Cooper with this 
information, Cooper testified he could not confirm his 
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inference was correct. (17ER 4515.) Cooper also agreed the 
markers suggested a north-south orientation of a pipeline in 
the corner of the property. (17ER 4512.)   

The jury relied on all this in finding C&C was not on 
notice of the unrecorded easements.  

d. Shell argues C&C could have learned 
of the Getty Easement by calling 
DigAlert; but DigAlert is not 
available for title searches.  

Shell argues that calling DigAlert would have revealed 
the easement. C&C rebutted this. Carver, based on his three 
decades of experience developing properties in the 
Bakersfield area, testified that DigAlert was unavailable to 
C&C before they purchased the property and were ready to 
break ground. (14ER 3830.) Cooper confirmed this. (17ER 
4516.)  

“In reviewing the sufficiency of the evidence, conflicting 
evidence is viewed favorably to the prevailing party.” 
Transgo, Inc. v. Ajac Transmission Parts Corp., 768 F.2d 
1001, 1029 (9th Cir. 1985). The jury was entitled to believe 
the testimony of Carver and Cooper.  

3. Alon argues it had pipeline markers 
putting C&C on notice; this is belied by 
the record. (Response to Alon Br. 
Part II.B.)  

Alon argues that, based on the evidence presented at 
trial, “no properly instructed jury could conclude that 
Plaintiffs lacked notice of Defendants’ pipelines.” (Alon Br. 
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at 34.) Alon points to four pieces of evidence. Each of them 
fails for several reasons. But each of them also fails for one 
common reason: Alon had no marker on or near C&C’s 
property.  

a. There were no Alon markers on the 
property.  

Alon argues that there were pipeline markers in the 
properties adjacent to C&C’s property. (Alon Br. 34-35.) In 
fact, there were no Alon markers. (16ER 4438-4439; 20ER 
5370.) There was one pipeline marker bearing the name “Big 
West.” Alon characterizes Big West as “a predecessor 
company to Alon.” (8ER 1997.) But that is not what the jury 
heard. Stutzmann was asked if Big West was Alon’s 
predecessor. He responded that Big West “bought the 
refinery from Shell” but later “went bankrupt. And then 
Alon purchased that refinery out of bankruptcy.” (16ER 
4435.) But when asked if the Big West marker should be 
understood as an Alon marker, Stutzmann answered in the 
negative:  

Q. Okay. But specifically we had a Big 
West pipeline marker. That’s not Alon; 
correct?  

A. Correct.   
(16ER 4439.) 

Moreover, The Big West marker was not on C&C’s 
property. (15ER 4040-4041.) Stutzmann admitted “there was 
nothing that said ‘Call Alon’” on it. (17ER 4441.) Other than 
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“call[ing] every pipeline company in America,” Alon offered 
no other suggestion how C&C might have learned of Alon’s 
unrecorded easement. (Id.)  

In fact, when C&C contacted Alon in April 2014 after 
discovering Alon’s pipeline, Stutzmann coyly responded, 
“what makes you so certain there are no easements.” (16ER 
4437-4438.) Stutzmann still did not disclose or produce the 
TEPI Easement. Based on this evidence, the jury concluded 
Alon acted with malice, oppression, or fraud, not mere 
neglect or mistake.  

b. Cooper did not and could not 
discover Alon’s pipeline.  

Alon argues Cooper’s report depicting a crude-oil 
pipeline, discussed above, put C&C on notice of Alon’s 
pipeline. (Alon Br. 35.) It is difficult to understand what 
Alon means by this. Alon did not operate a crude-oil pipeline. 
This indistinct argument offered in a perfunctory manner 
may be deemed waived or abandoned. United Nurses 
Associations of California/Union of Health Care 
Professionals v. Nat'l Labor Relations Bd., 871 F.3d 767, 780 
(9th Cir. 2017) (“United Nurses”).  

c. The Sikand documents did not reveal 
either Alon’s pipeline or Alon’s 
unrecorded easement.  

Alon argues that a previous set of plans for the 
property identified pipelines running along Merle Haggard 
Drive (Alon Br. 35.) Alon refers to Trial Exhibit 24 from the 
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Sikand file. The problems with the Sikand file are discussed 
at Part IV.C.2.a above.  

d. Shell’s tank farm is not relevant to 
the issue of notice.  

Fifth and finally, Alon argues that C&C “was 
purchasing property from one oil company adjacent to 
another oil company’s tank farm.” (Alon Br. 35.) As before, it 
is difficult to understand what Alon means by this 
argument. Alon does not offer any further guidance. This 
indistinct argument offered in a perfunctory manner may be 
deemed waived or abandoned. United Nurses, 871 F.3d at 
780. 

4. Alon’s brief repeatedly references 
“markers,” when the record is plain 
that Alon could point to but a single 
marker.   

About Alon’s references to markers, a word about 
candor should be said. The record reflects, without 
equivocation, that Alon could point to only a single marker 
relating to its pipeline, and that that marker was not on 
C&C’s property, and that it did not bear Alon’s name, but 
Big West’s.  

Yet despite the existence of only a singular physical 
marker, in its brief Alon repeatedly deploys the plural 
referent – “markers.” See, e.g., Alon Br. 5 (“Alon’s pipeline 
was marked with line-of-sight markers.”); 7 (“As for the 
pipeline markers they saw just over the property line—
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including Alon’s—Plaintiffs ignored them entirely….”); 12 
(“[T]he court considered it dispositive that there was no 
evidence that Alon’s pipeline markers were present on the 
property itself…. Alon’s markers on adjacent properties, it 
held, were legally irrelevant….”); 34 (“Plaintiffs testified that 
they saw pipeline markers all over the place, including at 
least one of Alon’s….”); 35 (“Plaintiffs conceded that they saw 
those markers, including for Alon’s pipeline…. [T]here were 
line-of-sight markers….”); 38 (“[T]he pipelines…were 
identified with customary ‘line-of-sight’ markings….”) (all 
italics added).  

The jury and the district court surely found probative 
the fact that Alon did not have any markers on the property. 
Likewise, it surely was probative that Alon did not have any 
markers in its own name. And further, it surely was 
probative that Alon did not have any “line of sight” markers.  

Yet Alon obscures these important record facts. The 
Court should not be misled.   

5. Shell argues its easement, though void 
per Cal. Civ. Code § 1214, nonetheless 
represents a “claim of right” that bars 
trespass damages. (Response to Shell 
Br. Part VII.B.)  

Shell argues that, even if C&C was a bona fide 
purchaser, there can be no trespass because Shell had a 
“claim of right” in the unrecorded easement. (Shell Br. 23.) 
Shell argues no damages could be assessed until after its 
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“claim of right” was extinguished, i.e., when judgment was 
entered.  

But Shell waived this argument, and it is expressly 
contradicted by California law.  

a. Shell waived this argument by not 
raising it at trial. 

Shell’s argument was not raised in a Rule 50(a) motion. 
It is waived. See Part IV.B above.  

Moreover, Shell did not raise this issue as a ground for 
new trial in the district court. While Shell included this 
argument in its combined motion under Rules 50(b) and 59, 
Shell specifically presented this issue as a ground why “the 
Court should grant JMOL in Shell’s favor.” (7ER 1577.) This 
is not surprising, as the nature of Shell’s argument is one 
befitting a Rule 50 motion, not a Rule 59 motion.   

As this issue was not properly raised in either a 
Rule 50 or a Rule 59 motion, the Court should reject this 
issue as procedurally barred.  

b. Shell’s argument directly contradicts 
California law.   

Shell argues the Getty Easement represented 
permission to occupy the property. For purposes of this 
argument, Shell concedes that all the elements of 
Section 1214 were met on October 29, 2013 when C&C 
recorded its grant deed. Yet Shell argues Section 1214, 
which rendered Shell’s argument “void,” was not effective 
until June 14, 2019, when the jury returned its verdict, 
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because until then Shell believed it had permission to 
operate its pipeline.  

Shell’s argument is contrary to the facts. Notably, 
Shell’s representative David Felger testified at trial: “It was 
my feeling that we weren’t going to be allowed to stay on 
that property.” (17ER 4609.)  

Shell’s argument is also contrary to the law.  

i. The plain language of Cal. Civ. 
Code § 1214 makes Shell’s 
unrecorded easement “void,” 
not merely voidable.  

First, Shell’s argument that its easement was merely 
“voidable,” and not “void,” is belied by California Civil Code 
Section 1214, which provides that, where its elements are 
established, the prior conveyance “is void.” (Emphasis 
added.)  

ii. A cause of action is perfected 
when all its elements exist, not 
the date the jury later 
determines them.  

“Traditionally at common law, a cause of action accrues 
when it is complete with all of its elements—those elements 
being wrongdoing, harm, and causation.” Aryeh v. Canon 
Bus. Sols., Inc., 55 Cal.4th 1185 (2013) (citations, quotation 
marks, and alterations omitted). A cause of action for 
trespass is perfected at the time of entry. See Starrh & 
Starrh Cotton Growers v. Aera Energy LLC, 153 Cal.App.4th 
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583, 592 (2007) (“Starrh”). There is nothing in the cases to 
suggest the bona fide purchaser doctrine is to be read 
narrowly, or to exclude a recovery of damages. See Reiner v. 
Danial, 211 Cal.App.3d 682, 689-90 (1989).  

Similarly, “[t]here is nothing in Civil Code section 3334 
or its legislative history to suggest that the phrase ‘benefits 
obtained’ should be read narrowly.” Starrh, 604. Indeed, the 
oil-and-gas industry noted this when the 1992 amendment to 
Section 3334 was first proposed, writing to the Legislature 
that “there is always the possibility that title to a lease [or 
easement] may fail for one reason or another.” A.B. 2663, 
1991-92 Sess., at A4 (1992) (3ER 607.) If that happens, “our 
exposure could be very significant.” (Id.) Apprised of these 
concerns, the Legislature adopted the amendment anyway. 

When a plaintiff establishes he is a bona fide 
purchaser, “then his rights in the land must be deemed 
superior and prior to those claimed by defendant utility 
companies and he will be entitled to his remedy.” Pettis v. 
General Tel. Co. of Cal., 66 Cal.2d 503, 506–507 (1967) 
(emphasis added). 

Shell notes that Pettis, in reversing a summary 
judgment for defendants and remanding for further 
proceedings, did not specify by “remedy” whether the Court 
meant both injunctive relief and trespass damages, as the 
plaintiff sought in that case. But given the Pettis Court’s 
analysis of section 1214 and its acknowledgement that it 
afforded the landowner rights “prior to” the easement 
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claimant’s, the Court strongly suggests it would be startled 
by Shell’s theory.  

Moreover, Shell’s “claim of right” argument invokes 
concepts relating to adverse possession, which requires a 
claimant to establish, among other things, a claim of right. 
But in such cases, where the claimant fails to establish a 
right in the property, the claimant is liable in trespass. “The 
use of the [property], if without right, is a trespass . . . .” 
Humphreys v. Blasingame, 104 Cal. 40, 44 (1894). As the 
court in Bailey, 155 Cal.App.4th at 791, put it, “[a] 
trespasser remains in possession of the property at its peril.”  

iii. Shell cites inapt authorities.  

To support its novel argument that a bona fide 
purchaser may not recover damages for trespass, Shell relies 
primarily on Bell v. Pleasant, 145 Cal. 410 (1904). (Shell 
Br. 34.) But Bell was a fraud case, where the owner was 
accused of fraudulently deeding the same property twice. It 
was “not seriously contended” that the later purchasers took 
title without notice of the prior transfer, and the judgment 
was reversed for that reason. Id. at 412. The lengthy 
analysis in that decision includes a discussion of some cases 
involving fraudulent transfers by judgment debtors. It is 
from that analysis that Shell quotes that a grantee’s legal 
right “cannot be changed in equity, except by proof of 
circumstances to show a superior equity in the party who 
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disputes it.” Id. at 415; Shell Br. 34. The Court offers 
nothing further that could support Shell’s argument.  

Shell also cites, but does not discuss, Fallon v. Triangle 
Management Services, Inc., 169 Cal.App.3d 1103, 1106 
(1985), offering the parenthetical quotation: “Until a 
voidable deed is declared void it is fully operative.” Fallon is 
not a Section 1214 case. It involves a deed found to be 
fraudulent for undue influence, making it voidable, not void. 
Section 1214, on the other hand, expressly makes an 
unrecorded “void” as to a bona fide purchaser.  

iv. Shell’s mistaken claim of right is 
no defense to liability or 
damages for trespass.  

Shell urges that, if a bona fide purchaser is entitled to 
trespass damages, it would make claims of unrecorded 
easements liable “for doing nothing more than asserting a 
competing claim.” (Shell Br. 36.) But this is precisely what 
court rejected in Bailey, 155 Cal.App.4th 778 . In that case, 
the trespasser, like Shell, argued it had a claim of right. The 
trespasser claimed it was mistaken concerning its claim of 
right . The court rejected that argument, holding it “would 
run afoul of the purpose of the 1992 amendment to 
section 3334” if a trespasser could avoid its effects “by 
claiming a mistaken belief regarding ownership of the real 
property and/or the trespasser’s permission to use that 
property . . . .” Id. at 794. Bailey further held that “A 
trespasser remains in possession of the property at its peril.” 
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Id. at 791. While a trespasser may try to strike a bargain, 
the owner “is in the catbird seat,” and the trespasser 
“remain[s] in possession of the property at peril of ultimately 
being held liable for damages measured under section 3334 
by the benefits obtained by reason of its wrongful 
occupancy.” Id. 

Shell likewise became aware of C&C’s superior right 
early on. During negotiations, Shell’s representative 
admitted “[i]t was my feeling that we weren’t going to be 
allowed to stay on that property.” (17ER 4609.) As the 
district court observed, instead of yielding and mitigating its 
risk, Shell “rolled those dice. It came up snake eyes for you.” 
(21ER 5745.)  

D. The jury’s damages verdict is well-
supported based on the evidence of the 
benefits obtained by Shell and Alon.  

Shell and Alon present a number of new challenges to 
the damages award that were not raised in a Rule 50(a) 
motion, and thus are waived. They also lack merit. As the 
district court observed based on the evidence of Alon’s 
benefits, Alon “failed to challenge those numbers in any way” 
(21ER 5675), and based on the evidence of Shell’s benefits, 
the award “does not surprise me in the least.” (21ER 5698.)  
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1. Shell argues benefits obtained are not 
available because its trespass was 
based on a mistake of fact; but Shell 
waived this argument, and the 
evidence forecloses it. (Response to 
Shell Br. Part VII.C.) 

Shell argues that benefits-obtained damages under 
Section 3334 are not available because Shell did not harbor a 
“conscious desire to usurp” C&C’s property. (Shell Br. 41-42.) 
Shell’s argument fails because Shell waived, and it is belied 
by the record, including the jury’s verdict that Shell acted 
with “malice, oppression, or fraud.”  

a. Shell waived this argument by not 
raising it at trial. 

This argument was not raised in a Rule 50(a) motion. 
It is waived. To the extent Shell requests that a new or 
different judgment be entered, the result is procedurally 
foreclosed to Shell. See Part IV.B above.  

Shell did raise this issue in its post-judgment Rule 59 
motion for a new trial. (7ER 1559.) But in that motion, Shell 
did not argue that the verdict was against the weight of the 
evidence. Instead, Shell argued that, because of Shell’s 
mistake, an award of benefits obtained under Section 3334 
“is legally unavailable in these circumstances and should be 
reduced to $0.” (Id. at 1561.) This argument is in the nature 
of a judgment as a matter of law under Rule 50, not for new 
trial under Rule 59.  
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As the district court noted, Shell also failed to raise 
mistake-of-fact as an affirmative defense. (1ER 6.) Shell 
acknowledges this, and urges this Court to hold that mistake 
is not an affirmative defense. (Shell Br. 42-43.) Shell’s 
strained argument, which would require plaintiff to prove a 
trespasser was not mistaken, is misguided because it 
assumes Section 3334 provides for “exemplary damages” to 
justify this burden-shifting. As explained in Part IV.D.2 
below, Shell is mistaken.  

Shell did not raise this argument at trial. If Shell 
believed C&C had the burden to prove Shell was not 
mistaken, Shell should have raised that issue in the joint 
pretrial statement (C&C ER 9), trial brief (9ER 2133), or 
proposed jury instructions.6 Shell never raised it. 

The Court should reject Shell’s attempt to avoid its 
waiver of this issue by failing to raise it at any time before or 
during trial, including in a Rule 50(a) motion.  

In the event the Court considers this issue as raised in 
Shell’s Rule 59 motion, the standard of review for denial of a 
motion for new trial is whether the court abused its 
discretion. United States v. Hsieh Hui Mei Chen, 754 F.2d 
817, 821 (9th Cir.), cert. denied, 471 U.S. 1139 (1985) 
(“Chen”). A motion for new trial should be granted only in 
“exceptional circumstances in which the evidence weighs 
heavily against the verdict.” Id. 
                                         

6 Shell does not include its proposed jury instructions 
in its Excerpts of Record.  
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b. Shell’s “mistake of fact” defense is 
contrary to the evidence and the law.  

Shell’s argument that it was mistaken is vague and 
confusing. (See Shell Br. 42-43.) Ultimately, the problem for 
Shell is that the evidence overwhelmingly supports the 
finding that Shell’s trespass was not the result of a mistake, 
including Felger’s testimony that he knew “we weren’t going 
to be allowed to stay on that property” (17ER 4609), and 
Shell’s persistent failures to disclose, including its failure 
ever to produce a copy of the easement. This Court may 
readily infer the jury found Shell was not mistaken. In re 
U.S. Fin. Sec. Litig., 729 F.2d 628, 630 (9th Cir. 1984) (“An 
appellate court may affirm on the basis of any evidence in 
the record that supports the trial court’s judgment.”)  

Moreover, Shell’s subjective belief is insufficient. Shell 
was required to show its belief was supported by reason and 
held in good faith.  

The application of the “mistake of fact” provision in 
Section 3334 is demonstrated in Bailey, 155 Cal.App.4th 778 
(2007). In Bailey, plaintiff subleased a strip of land to OMG 
to operate billboards. The sublease expired in 1998, and 
negotiations for a new sublease were unsuccessful. Litigation 
ensued in 1999. Despite not having a valid renewed 
sublease, in 2003 OMG sold its billboards to Lamar 
Advertising Company, and assigned Lamar what appeared 
to be a valid sublease with plaintiff, which Lamar relied 
upon.  
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Plaintiff sued both OMG and Lamar for trespass, 
seeking their benefits obtained. The trial court denied 
benefits-obtained damages against Lamar because plaintiff, 
by “induc[ing]” Lamar to continue operating, was barred by 
estoppel, and because Lamar’s belief it had a right to operate 
on the property was a “mistake of fact.” 

The Bailey court reversed on both grounds. As to 
estoppel, Bailey held that “A trespasser remains in 
possession of the property at its peril,” and “should have 
vacated the property” to reduce its liability. Id. at 791. As to 
“mistake of fact,” Bailey held that Lamar, a purported 
encumbrancer of land, had constructive notice of plaintiff’s 
superior right because plaintiff had recorded a lis pendens. 
Id. at 793-94. 

Like the trespasser in Bailey, Shell was on notice of 
C&C’s superior interest in the property. C&C had contacted 
Shell during its due diligence investigation in 2013. And 
when C&C recorded its grant deed in October 2013, Shell 
had constructive notice of it, just as Lamar did in Bailey.  

c. Shell’s remaining perfunctory 
arguments made in passing are 
waived.  

In the course of its mistake-of-fact argument, Shell 
makes a number of vague and indistinct arguments in 
passing. For example, Shell argues that it was C&C’s 
“burden to prove such a heightened damages award is 
warranted” (Shell Br. 43), that the district court “erred in 
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instructing the jury” (Shell Br. 39, 42), that C&C “did not 
even claim to be bona fide purchasers until years after Shell 
had voluntarily relocated its pipeline” (id. at 41), and that 
Shell “had a right to use its eminent domain power to 
condemn” C&C’s property. (Id.)  

Shell’s vague and indistinct arguments should be 
deemed waived or abandoned. United Nurses, 871 F.3d at 
780.  

2. Shell and Alon argue the award of 
benefits obtained represents an 
excessive “punitive award”; but the 
cases hold the disgorgement remedy of 
§ 3334 is not punitive in nature.  
(Response to Shell Br. Part VII.D.4; 
Alon Br. Parts I.C and I.D.)  

Shell and Alon make similar arguments that the 
benefits-obtained award is punitive, and thus 
unconstitutionally excessive because it is more than nine 
times greater than the award of compensatory damages.  

Shell and Alon are misguided. By its terms 
Section 3334 provides for disgorgement, and the California 
cases interpreting Section 3334 confirm the measure of 
damages is not punitive in nature.  

Shell and Alon suggest the award of benefits obtained 
is analogous to punitive damages, and thus subject to 
constitutional limitations. Not so. As Bailey observed, “By 
amending section 3334 to include the ‘benefits obtained’ as a 
measure of damages, the Legislature did not intend to 
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punish the wrongful occupier.” 155 Cal.App.4th at 787. 
Instead, the purpose of disgorging the benefits was to 
discourage efficient trespass: “Our conclusion that the profit 
[defendant] generated while wrongfully occupying Bailey’s 
property is the benefit it obtained is consistent with the 
Legislature’s intent in enacting section 3334.” Id.  

Moreover, Shell and Alon both ignore that Section 3334 
is a statute, not a judicial measure of damages. Nothing 
limits the legislature’s prerogative to set monetary remedies. 
“[T]he Legislature may select a set amount of compensation 
without converting that remedy into a penalty.” (Murphy v. 
Kenneth Cole Prods., Inc., 40 Cal.4th 1094, 1112 (2007). See 
also Gay Law Students Assn. v. Pacific Telephone and 
Telegraph Co., 24 Cal.3d 458 (1979) (legislature free to 
provide additional statutory protections and to devise 
statutory enforcement mechanisms for existing rights). 

Shell and Alon’s attempt to compare the benefits-
obtained award to punitive damages fails. 

3. Shell argues the award was not 
directly linked to Shell’s benefits 
because Shell’s pipeline extended 
beyond C&C’s property. (Response to 
Shell Br. Parts VII.D.1-2.)  

Shell argues that only a small part of its Cross-Valley 
Pipeline trespassed on C&C’s property. According to Shell, 
the jury’s verdict is not “directly linked” to Shell’s trespass 
because it is based on a large pipeline system stretching 
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hundreds of miles away. (Shell Br. 47.) The argument fails 
because Shell waived it, and because it relies on “Hollywood 
accounting” by which Shell would have this Court believe it 
operates its business at a loss. As the district court put it, “it 
is an absurd argument.” (21ER 5698.)  

a. Shell waived this argument by not 
raising it at trial. 

Shell’s argument was not raised in a Rule 50(a) motion. 
It is waived. To the extent Shell requests that a new or 
different judgment be entered, the result is procedurally 
foreclosed to Shell. See Part IV.B above.  

Shell did raise this issue in its post-judgment Rule 59 
motion for a new trial. (7ER 1562.) But in that motion, Shell 
did not argue that the verdict was against the weight of the 
evidence. In fact, the evidence concerning the length, 
operation, and other logistics concerning the Cross-Valley 
Pipeline was not disputed at trial. Instead, in its post-
judgment motion, Shell argued that the award is “legally 
unsupportable.” (7ER 1564.) This argument is in the nature 
of a judgment as a matter of law under Rule 50, not for new 
trial under Rule 59.  

The Court should reject Shell’s attempt to avoid its 
waiver of this issue by failing to raise it in a Rule 50(a) 
motion.  

In the event the Court considers this issue as raised in 
Shell’s Rule 59 motion, the standard of review is abuse of 
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discretion, and a jury’s verdict should only be disturbed in 
exceptional circumstances. Chen, 754 F.2d at 821.  

b. Shell collected tariffs by trespassing; 
that is a direct benefit.  

Shell argues the jury erred in awarding the profits 
Shell received from transporting oil across C&C’s land. Shell 
says it could have stopped trespassing by spending $800,000 
to build a new pipeline. (Shell Br. 46.) Shell argues the jury 
should have awarded that amount instead. Shell relies on 
Starrh, 153 Cal.App.4th 583, for its argument that benefits 
obtained are limited to costs avoided. In fact, Starrh held the 
opposite.  

In Starrh, Aera Energy produced wastewater from its 
oil-extraction operations and dumped it into unlined ponds, 
which trespassed on plaintiff’s property. Id. at 590. The trial 
court excluded evidence of Aera’s profits, ruling Aera’s 
benefits were limited to the costs of lawfully disposing of the 
wastewater that it avoided. The jury awarded the plaintiff 
approximately $3.25 million dollars in “cost avoidance” 
damages. Id. at 589.  

The appellate court reversed, rejecting the trial court’s 
narrow interpretation of “benefits obtained.” Relying on 
Watson Land Co. v. Shell Oil Co., 130 Cal.App.4th 69 (2005), 
the Starrh court noted that “the phrase ‘benefits obtained’ 
has a wider scope than that given to it by the trial court 
here—assuming there is a direct link between the financial 
benefit and the trespass.” Id. at 604. The court explained the 
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purpose of the 1992 amendment to Section 3334 was “to 
remove all economic incentives to choose illegal trespass over 
legal activity,” and that that purpose would be accomplished 
“by allowing disgorgement of the economic benefits resulting 
from the trespass.” Id. at 603-604. “If the Legislature had 
wanted to limit the phrase ‘benefits obtained’ to costs 
avoided, it could easily have done so.” Id. at 604.  

Like Starrh, C&C here is entitled to an award 
encompassing Shell’s benefits that were directly related to 
the trespass. As the district court put it, “the link between 
the trespass and Shell’s profit is so obvious it need hardly be 
stated.” (1ER 25.)  

Shell’s argument its benefits should have been limited 
to the $800,000 costs of building an alternative pipeline that 
Shell avoided is precisely the sort of limitation that Starrh 
rejected. As the district court reasoned, under Shell’s 
rationale, a trespasser’s damages would be limited to “‘what 
it would have cost me to do it properly and above board in 
the first place,’ in which case, why shouldn’t I try to cheat 
forever?” (21ER 5700.)  

Disgorgement cases involving intellectual property are 
in accord. Courts have rejected infringers’ attempts to limit 
their damages to the avoided cost of an alternative to 
infringement. “If a copyright infringer could avoid 
disgorgement by claiming he could have substituted some 
non-infringing alternative, the infringer would rarely be 
discouraged from infringing and the purpose of the 
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disgorgement remedy would be eviscerated.” Oracle America, 
Inc. v. Google Inc., 2016 WL 1743154, *3 (N.D. Cal. May 2, 
2016). 

Moreover, in Starrh, the alternatives for waste water 
disposal were available at the time of the trespass. See 
Starrh, 153 Cal.App.4th at 605. Here, by contrast, Shell did 
not have an alternative available at the time of its trespass. 
Instead, Shell had to construct it. Without its trespass, Shell 
would have sacrificed its revenues from the Cross-Valley 
Pipeline until at least November 2015 when the new pipeline 
was complete. (19ER 5120-5121.)  

The jury rightly found that the tariffs collected were 
the direct result of Shell’s trespass. 

c. The fact that only part of Shell’s 
pipeline trespassed does not avail 
Shell.  

Shell argues its tariffs are not directly linked to the 
trespass because Shell only trespassed over 1,200 feet, not 
the entire 450-mile length of the San Pablo Bay system. 
(Shell Br. 47.) The district court questioned Shell about this 
during oral argument, noting that, “by our calculations, that 
would result in a benefit obtained of $16,396.50.” (21ER 
5704.) The district court stated such a result “would be 
absurd and would be contrary to the entire intent of the 
benefits obtained statute,” and “[t]hat’s not my read of 
California law.” (Id.) 
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Shell’s counsel responded that it was “not mine, either. 
Your Honor. That’s why you never heard that argument. . . . 
The analysis is the 800,000 cost avoided.” (Id.)  

Yet after abandoning its proportionality argument, 
Shell raises it again in its brief. But Shell still offers no 
answer to the court’s criticism. This indistinct argument 
offered in a perfunctory manner may be deemed waived or 
abandoned. United Nurses, 871 F.3d at 780.   

d. The award is grounded in the expert 
opinion of C&C’s expert, Susan 
Thompson, whom Shell did not rebut.  

Shell disagrees with the analysis of C&C’s expert, 
Susan Thompson, and her decision to include pro rata 
expenses based on length of pipeline rather than volume. 
(Shell Br. 49.) Thompson explained this decision at trial. 
Shell, however, did not offer any competent rebuttal 
evidence.  

Preliminarily, it was Shell’s burden to offer evidence of 
its expenses, which it failed to do. Nonetheless, C&C offered 
an analysis of Shell’s expenses, “although under no 
obligation to do so.” (1ER 24.) Indeed, Thompson testified in 
the circumstances it would be reasonable to exclude fixed 
costs entirely, making the total benefits obtained 
$40 million. (18ER 4792.) Having left the role of presenting 
evidence of its expenses to C&C, Shell should not be heard to 
complain of that choice now.   
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Thompson explained the reasons she found Shell’s 
expenses did not credibly relate to the Cross-Valley Pipeline, 
including the fact that Shell failed to provide an accountant 
to explain its expenses. (18ER 4785-4791.) Thompson 
prepared a report reflecting Shell’s benefits obtained. (23ER 
6237.)  

Shell did not depose Thompson, designate its own 
expert, or meaningfully dispute Thompson’s methodology. 
This was Shell’s burden. As Bailey observed concerning the 
trespasser’s burden of proof, evidence of revenues may be 
offset when “defendant presents credible evidence of the 
expenses it incurred,” but that, “[c]onversely, when the 
trespassing defendant does not present such evidence, a trial 
court may award damages based on gross revenue as the 
benefit obtained by the wrongful occupation of land for the 
purpose of operating a business.” Bailey, 155 Cal.App.4th 
at 787-88.  

This approach is consistent with the disgorgement 
remedy in the context of infringement of intellectual 
property. In those cases, “the copyright owner is required to 
present proof only of the infringer’s gross revenue, and the 
infringer is required to prove his or her deductible 
expenses . . . .” Three Boys Music Corp. v. Bolton, 212 F.3d 
477, 487 (9th Cir. 2000); see also 15 U.S.C. § 1117(a) (“In 
assessing profits the plaintiff shall be required to prove 
defendant’s sales only; defendant must prove all elements of 
cost or deduction claimed.”). As this Circuit noted in Frank 
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Music Corp. v. Metro-Goldwyn-Mayer, Inc., 772 F.2d 505, 
514 (9th Cir. 1985), “[i]n establishing the infringer's profits, 
the plaintiff is required to prove only the defendant’s sales; 
the burden then shifts to the defendant to prove the 
elements of costs to be deducted from sales in arriving at 
profit.” “Any doubt as to the computation of costs or profits is 
to be resolved in favor of the plaintiff.” Id.  “If the infringing 
defendant does not meet its burden of proving costs, the 
gross figure stands as the defendant’s profits.” Id.   

Shell now argues that the jury also should have 
considered the net profits of Shell’s entire San Pablo Bay 
system as context for Thompson’s conclusions. (Shell Br. 49.) 
But this confirms Thompson’s criticisms of Shell’s allocation 
of expenses, as Shell frequently reported a net loss. In 
December 2015, for example, Shell reported its San Pablo 
Bay system suffered a staggering $15 million in expenses, 
resulting in a $8.5 million loss. (See 23ER 6252.) Shell’s 
accounting purports to show a net loss for many other 
months as well. Shell’s expenses amount to “Hollywood 
accounting,” in which any given project may be made never 
to show a profit. Again, the approach in disgorgement of 
intellectual-property infringement is instructive: “[W]here 
infringing and noninfringing elements of a work cannot be 
readily separated, all of a defendant's profits should be 
awarded to a plaintiff.” Nintendo of America, Inc. v. Dragon 
Pacific Intern., 40 F.3d 1007 (9th Cir. 1994) (citing 
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Hamilton–Brown Shoe Co. v. Wolf Bros. & Co., 240 U.S. 251, 
261–62 (1916)). 

The jury was within its rights to view Shell’s expenses 
with a jaundiced eye.  

Given the paucity of Shell’s evidence on expenses and 
revenues, and Shell’s failure to raise these arguments at 
trial, the Court should find them forfeited. 

4. Shell argues the award improperly 
includes Shell’s trespass benefits for 
October 2013 because C&C did not 
record title until the 29th day of that 
month. (Response to Shell Br. Part 
VII.D.3 n.1.)  

In a footnote, Shell argues that Thompson “did not 
prorate her calculation” for the month of October 2013. Shell 
Br. 50 n.1.) Shell notes that Thompson’s report attributed 
$1,722,401 in net income to Shell for that month. Thus, Shell 
argues, that amount is excessive. This argument fails for 
three reasons, any one of which is dispositive.  

First, Shell waived the argument by failing to raise it 
in a Rule 50(a) motion. See Part IV.B above.  

Second, Shell raises this perfunctory argument in 
passing in a footnote, without argument or citation to any 
authority. The Court may deem it waived or abandoned. 
United Nurses, 871 F.3d at 780.   

Third, Shell merely posits, without citation or 
explanation, that Shell’s October 2013 revenues are included 
in the jury’s verdict. In fact, as Alon and the district court 
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observed, the award appears to have been based on the 
period beginning after C&C’s June 2014 demand letters. 
(3ER 409; 21ER 5675.) As discussed above, Thompson 
separated Shell’s variable costs from its fixed costs, because 
Shell provided no information on which to properly allocate 
fixed costs to the Cross-Valley Pipeline. The ultimate 
determination of whether to accept the amount of 
$32,080,126 (including fixed costs), or the amount of 
$40,472,706 (excluding fixed costs), or some figure in 
between, was left to the jury based on its determination of 
liability. In addition, whether to exclude revenues for certain 
months, such as the months prior to June 2014, also was left 
to the jury. In the case of Alon’s benefits, that is precisely 
what the jury did. It stands to reason the jury did likewise 
with Shell.  

5. Alon argues a methodology not 
supported by § 3334. (Response to Alon 
Br. Part I.)  

Alon argues the evidence showed it obtained no legal 
“benefit” from its trespass. (Alon Br. 16.) Instead, says Alon, 
the evidence showed the only thing Alon obtained from its 
trespass was “property,” namely, $6,058,834 of natural gas 
transported through C&C’s property to Alon’s refinery. Alon 
argues the evidence was legally insufficient to support the 
jury’s award of Alon’s trespass damages because the 
evidence showed “the gas was Alon’s property and not 
derived in any way from the trespass.” (Alon Br. 19.)  
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Alon waived its argument, and it lacks merit because 
transportation of the gas, for economic use at Alon’s refinery, 
was a direct benefit.  

a. Alon waived its arguments 
concerning damages by not raising 
them at trial. 

Alon raised no issue concerning damages in a Rule 
50(a) motion. The issues are waived. See Part IV.B above.  

Moreover, while Alon included issues relating to 
damages in its combined motion under Rules 50(b) and 59, 
Alon’s arguments are more befitting a Rule 50 motion than a 
Rule 59 motion.  

Alon suggests that it could not anticipate these 
damages issues because they “only became apparent in 
closing arguments.” (Alon Br. 10.) The record betrays 
otherwise. Namely, C&C’s closing argument on damages was 
the same as described in C&C’s trial brief (9ER 2127) and in 
the parties’ joint pretrial statement. (C&C ER 18-19.) These 
pretrial filings articulated the same methodology offered 
during C&C’s closing argument.  

In the event the Court considers the issues as raised in 
Alon’s Rule 59 motion, the standard of review is abuse of 
discretion, and a jury’s verdict should only be disturbed in 
exceptional circumstances. Chen, 754 F.2d at 821. 
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b. Alon’s proposition that transporting 
“property” is not a cognizable 
“benefit” under § 3334 would impose 
an arbitrary limitation on a broad 
remedial statute. (Alon Br. I.A.–I.A.1.) 

Alon argues transporting property is not a benefit. This 
narrow redefinition of the term “benefit” is contrary to 
legislative purpose behind Section 3334 to eliminate “any” 
economic incentive to trespass. Starrh, 153 Cal.App.4th at 
603-604.  

Here, Alon used the property to transport over 
$6 million of gas to its refinery, where it was used for 
economic activity. As the district court reasoned, this 
economic activity cannot be presumed to have benefited Alon 
less than the value of the gas it devoted to them. (1ER 9.) 
Alon’s benefit was that it used C&C’s property to transport 
its valuable gas. Transportation of gas, like the gas itself, is 
a benefit.  

Alon fears that this case expands the remedy under 
Section 3334. Alon’s fears are misplaced. The benefit Alon 
enjoyed was a conduit to transport $6 million in gas that it 
would be free to use for economic benefit at its refinery. That 
benefit likely would have been reduced by Alon’s acquisition 
and transportation costs, had Alon adduced evidence of such 
costs, which was Alon’s burden. Bailey, 155 Cal.App.4th 
at 787-88. Alon did not do so. Indeed, in its brief on appeal, 
Alon offers not a single citation to the record that it paid 
anything for the gas. (See, e.g., Alon Br. 2 [“Alon purchased 
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and owned the gas....”]; 14 [“Alon had to purchase and 
expend the gas to obtain it....”]; 16 [“Alon purchased and 
owned the gas….”].) Alon’s own trial strategy can furnish no 
ground for reversal.  

c. Alon argues that, because it used its 
gas at its refinery, its net benefit was 
“necessarily zero.” (Response to Alon 
Br. Part I.A.2.) 

Alon acknowledges it transported $6 million of natural 
gas to its refinery by trespassing on C&C’s property. But, 
Alon argues, “Alon actually had to expend the gas, and 
thereby sacrifice that same value, to obtain the benefit.” 
(Alon Br. 20.) Thus, Alon concludes, its net benefit “is 
necessarily zero. (Id. at 22.)  

It is hard to understand what Alon means by this. Alon 
does not explain what it means when it says it “expended” 
the gas. Alon does mention that the gas was used “for 
upkeep” of its refinery. (Id. at 16.) Alon hastens to add that 
its refinery was “inoperative.” (Id.) But that is not the same 
as inoperable. Indeed, Alon’s representative testified that 
Alon was actively working to get bring its refinery into 
operation. (17ER 883.) The jury inferred from the evidence 
that the gas was necessary to yield Alon an ultimate 
economic benefit.  

The district court inferred, reasonably, that it defies 
belief to assume Alon derived less value from the gas than 
its market value. As the district court put it, “it would be odd 
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indeed for a company to use millions of dollars’ worth of 
natural gas to maintain its refinery if there was no economic 
rationale for doing so.” (1ER 9.) Alon does not dispute that 
reasoning on appeal, except to characterize it as “scanty.” 
(Alon Br. 28.)  

Alon also suggests that the district court erred in 
failing to offset the award by Alon’s costs. Again, however, it 
was Alon, for reasons known only to Alon, who chose not to 
adduce evidence of its costs, either in procuring or 
transporting the gas.  

6. Alon argues, contrary to Starrh, that it 
always had an alternative to 
trespassing, thus its benefits should be 
measured by its costs avoided. 
(Response to Alon Br. Parts I.B and 
I.D.)  

Alon argues that any benefits it obtained were not 
“directly linked” to its trespass, but rather to its decision to 
avoid the costs of using an alternative So Cal Gas pipeline. 
There are two problems with this argument.  

First, Starrh rejected this approach. It held that 
evidence of costs avoided may not exclude other benefits 
directly linked to the trespass. (See Part IV.D.3.b above.) In 
fact, the jury could have considered these costs avoided as 
additional benefits Alon obtained.  

Second, Alon failed to lay an evidentiary foundation 
concerning the So Cal Gas pipeline. Alon’s general manager 
of its refinery, Mark Denis, testified as to the costs for using 
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the So Cal Gas pipeline, but only for costs after 2015. As 
Denis confirmed, he was not employed at Alon during the 
trespass timeframe. (20ER 5348.) Also, the existence of a 
readily available alternative is belied by Alon’s refusal to 
relocate the pipeline at any time in 2014 or 2015 before C&C 
was forced to file suit and get an injunction from the district 
court. The jury was thus free to reject Alon’s theory that its 
damages should be based on its costs avoided.  

E. Contractual fees are well-supported in cases 
such declaring contracts void. (Response to 
Shell Br. Part VII.E; Alon Br. Part III.) 

Shell argues the attorney-fee provisions in the 
easements do not apply “for the simple reason” that C&C’s 
claims did not require the court or the jury to “define or 
interpret the easement agreement.” (Shell Br. 55.) According 
to Shell, only an action to “define” or “interpret” a contract 
gives rise to contractual attorney fees. But Shell’s own cited 
authorities confirm that plaintiffs who invalidate a contract 
are entitled to fees under the contract.  

Shell quotes, with emphasis, Eden Twp. Healthcare 
Dist. v. Eden Med. Ctr., 220 Cal.App.4th 418, 427 (2013) 
(“Eden”), stating that an action is “on a contract” where the 
action seeks “to define or interpret its terms or to determine 
or enforce a party’s rights or duties under the agreement.” 
(Italics added.) Eden observed: “Candidly, it is difficult to 
think of an action that is more likely to be characterized as 
an ‘action on a contract’ than one in which the party bringing 
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the action explicitly seeks to have the subject contract 
declared void and invalid in its entirety.” Eden, 220 
Cal.App.4th at 427. And this proposition is well-settled in 
California law. See Hsu v. Abbara, 9 Cal.4th 863, 870-871 
(1995) (collecting cases). 

Shell’s reliance on Kachlon v. Markowitz, 168 
Cal.App.4th 316 (2008) is similarly misplaced. Kachlon is 
one among many cases in which fees were awarded for 
invalidating a contract – there, a promissory note. Id. at 347-
348.  

Shell again misses the mark in Orozco v. WPV San 
Jose, LLC, 36 Cal.App.5th 375 (2019), where a hot dog 
vendor sued his landlord for letting a beef sandwich store 
open a few doors down. Orozco sought rescission of his lease 
due to fraudulent misrepresentation, and also sought fraud 
damages based on lost profits. Forced to choose between 
these inconsistent theories at trial, however, Orozco dropped 
his rescission claim and sued for his lost profits on a fraud 
theory, which did not arise from the contract.  

Here, unlike in Orozco, C&C stood on its claim to 
declare the easements invalid. C&C was successful. It is 
entitled to its contractual fees.  

Shell relies on Mountain Air Enterprises, LLC v. 
Sundowner Towers, LLC, 3 Cal.5th 744 (2017), for the 
proposition that a plaintiff is not the prevailing party on a 
contract that is only raised “as a defense to Plaintiff’s 
trespass claim.” (Shell Br. 57.) But that is not what 
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happened in this case. Here, C&C affirmatively sought a 
declaration that the easements were invalid. Mountain Air 
held contractual fees are appropriate where “the action 
necessarily implicated the validity” of the contract. 
Mountain Air, 3 Cal.5th at 758-759.  

Alon’s arguments are similar. Alon argues C&C cannot 
be entitled to contractual fees for invalidating the easements 
because that ground is reserved to defendants only. (Alon Br. 
43.) But Alon ignores the many cases awarding fees to 
plaintiffs successfully invalidating contracts. E.g., Star 
Pacific Investments, Inc. v. Oro Hills Ranch, Inc., 121 
Cal.App.3d 447, 461 (1981); Super 7 Motel Associates v. 
Wang, 16 Cal.App.4th 541, 549 (1993) (“[W]here the 
plaintiff’s claim instead seeks rescission based on fraud, the 
courts have concluded such claim does sound in contract and 
permits the award of fees.”). 

As an alternative, Alon argues that, had Alon 
prevailed, it would not have been entitled to fees, thus C&C 
cannot be entitled to fees either. But this is contrary to 
Eden, which held a cross-defendant was entitled to fees for 
defeating a cross-claim to invalidate a purchase agreement. 
Eden, 220 Cal.App.4th at 426. The principle of reciprocity 
supports the fee award here.  
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CROSS-APPELLANTS’ ARGUMENT 

V. SUMMARY OF CROSS-APPELLANTS’ 
ARGUMENT 

C&C has cross-appealed two errors made by the 
district court in its November 27, 2019 post-trial order. C&C 
appeals the order insofar as it 1) denies C&C an award of 
prejudgment interest, and 2) reduces the jury’s award of 
consequential damages in the amount of $1,341,648.00.  

C&C moved for an order amending the judgment to 
award prejudgment interest in the amounts of $8,049,129 
and $1,467,565 against Shell and Alon, respectively. The 
district court denied that motion. The district court erred 
because it focused on the ability of C&C or the jury to 
determine the amount of damages awardable, rather than 
focusing on the ability of the defendants to ascertain the 
damages. Shell and Alon could easily have calculated the 
amount of damages at any time because they possessed all of 
the required information: pipe length, tariffs (revenue), and 
expenses. The jury did not make findings of fact regarding 
pipe length, tariffs, or expenses. The district court’s denial of 
prejudgment interest was founded on a misunderstanding 
and misapplication of the law and should, therefore, be 
reversed.  

The district court also erred in granting Alon’s motion, 
joined by Shell, to strike the jury’s award of damages for 
trespass. The district court reduced the judgments against 
Shell and Alon by $670,824 each for a total reduction of 
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$1,341,648. The district court reasoned that the jury was 
only permitted to award damages in the form of benefits 
obtained and any award of damages for consequential 
damages for trespass was unauthorized. The district court 
erred in granting Alon’s motion because neither Alon nor 
Shell raised it in a timely Rule 50(a) motion before the 
verdict. By waiting until after the verdict in a Rule 50(b) 
postjudgment motion, Alon and Shell waived this issue. 
Moreover, California law authorizes an award of 
consequential damages for trespass. Starrh, 153 Cal.App.4th 
at 599.  

VI. STATEMENT OF JURISDICTION 
Pursuant to Ninth Circuit Rule 28-2.2, C&C submits 

the following statement of jurisdiction:  
a.  The district court had diversity jurisdiction under 

28 U.S.C. § 1332. 
b. The November 27, 2019 order is a final and 

appealable order. This Court has jurisdiction pursuant to 28 
U.S.C. § 1291. 

c. The order was entered on November 27, 2009. 
(1ER 1.) C&C’s notice of appeal was filed on December 21, 
2019. (2ER 51.) The notice was timely pursuant to 28 U.S.C. 
§ 2107 and Federal Rule of Appellate Procedure 4(a)(1)(A).  

VII. STATEMENT OF ISSUES 
1. Whether Shell and Alon could have calculated 

damages using the amount of tariffs Shell collected, the 
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amount of gas Alon transported, and their respective 
expenses known to them prior to trial, and as a result 
whether prejudgment interest should have been awarded to 
C&C under California Civil Code section 3287(a).  

2. Whether by failing to file a timely Rule 50(a) 
motion, Shell and Alon waived the argument attacking the 
jury verdict form allowing consequential damages to be 
awarded for trespass. 

3. Whether California law allows an award of 
consequential damages for trespass. 

VIII. STATEMENT OF THE CASE 
On July 12, 2019, Alon filed a motion for new trial and 

related relief. (8ER 1982). The motion included an argument 
that the jury erred in awarding $1,341,648 in damages for 
trespass. (8ER 2002). Although this argument rested on an 
alleged error in the verdict form and interrogatories, neither 
Alon nor Shell brought this issue up in a Rule 50(a) motion 
prior to submission to the jury. On July 15, 2019, Shell filed 
a motion joining in Alon’s arguments. (8ER 1568.) C&C 
opposed both motions. (3ER 374, 353.)    

On July 15, 2019, C&C filed a motion for an award of 
prejudgment interest pursuant to Rule 59(e) of the Federal 
Rules of Civil Procedure. (4ER 783.) On August 6, 2019, Alon 
and Shell filed their respective oppositions. (3ER 402, 431.) 
C&C filed a reply brief on August 13, 2019. (2ER 69.)  
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The foregoing motions were all argued on October 9, 
2019 concurrent with other matters that Alon and Shell 
have appealed from. (21ER 5669.) The order denying 
prejudgment interest and reducing the damages by 
$1,341,648 was entered on November 27, 2009. (1ER 1.) 

IX. STATEMENT OF FACTS 
C&C’s expert on damages was Susan Thompson. Her 

testimony and report were based on: 1) Shell’s tariffs 
(revenue); and 2) Shell’s expenses, both of which were 
produced solely by Shell during discovery.7 (18ER 4779.) She 
also considered the deposition testimony of Shell’s person 
most qualified, Vince Castro, but testified that Castro 
confirmed Shell did not collect any more specific information 
relating to the Cross-Valley Pipeline’s expenses. (18ER 4781-
4782, 4790, 4798, 4800-4801.)  

X. STANDARD OF REVIEW 
Orders granting or denying motions to amend are 

ordinarily reviewed for abuse of discretion. In re Syncor 
ERISA Litigation, 516 F.3d 1095, 1100 (9th Cir. 2008). 
However, the interpretation of California’s law governing 
awards of interest is reviewed by this Court de novo. 
Evanston Ins. Co. v. OEA, Inc., 566 F.3d 915, 920 (9th Cir. 
2009). California appellate courts review de novo the 
                                         

7 Thompson testified that Shell also produced expense 
information, but that that information related to Shell’s 
entire San Pablo Bay pipeline system, comprising 450 miles 
of pipeline, of which the Cross-Valley Pipeline was only 35 
miles. 18ER 4784, 4787-4788.  
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question of whether damages were ascertainable for 
purposes of awarding prejudgment interest. State of 
California v. Continental Ins. Co., 15 Cal.App.5th 1017, 1038 
(2017). Whether Alon or Shell waived the issue of 
consequential trespass damages or whether such damages 
are available under California law present pure issues of law 
reviewed de novo. See Kode v. Carlson, 596 F.3d 608, 611 
(9th Cir. 2010). 

XI. ARGUMENT 

A. California law applies in this diversity case 
and provides as a matter of right for 
prejudgment interest when damages are 
certain by calculation.  

The district court had jurisdiction over C&C’s claims 
based on diversity. Consequently, California law applies for 
matters of substance. Erie R. Co. v. Tompkins, 304 U.S. 64, 
78 (1938). Prejudgment interest is a substantive matter. 
U.S. Fidelity and Guar. Co. v. Lee Investments LLC, 641 
F.3d 1126, 1139 (9th Cir. 2011). California Civil Code section 
3287 (“Section 3287”), subdivision (a) provides, in pertinent 
part:  

A person who is entitled to recover 
damages certain, or capable of being 
made certain by calculation, and the 
right to recover which is vested in the 
person upon a particular day, is 
entitled also to recover interest 
thereon from that day, 
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“If damages are ‘certain,’ interest must be awarded as 
a matter of right.” Continental Insurance, 15 Cal.App.5th at 
1038. A plaintiff may recover prejudgment interest when the 
defendant either knows the amount of damages or could 
calculate the amount of damages from information 
reasonably available to it. Cheema v. L.S. Trucking, Inc., 39 
Cal.App.5th 1142, 1151 (2019). California recognizes a 
distinction between trial disputes over the proper measure of 
damages, and disputed facts necessary to make a damages 
calculation. A dispute over the former cannot be relied on by 
defendants in opposing an award of interest. Continental 
Insurance, 15 Cal.App.5th at 1039. As Continental Insurance 
explains the distinction:  

What is critical is not whether the 
defendant actually knows how much it 
should pay; rather, it is whether the 
defendant could have calculated how 
much it should pay, if it had known 
how a court would ultimately rule on 
the legal issues.  

Id. at 1043 (emphasis in original). “The primary purpose of 
[section 3287(a)],” the court went on, is to compensate “for 
the loss of use of the underlying award during the 
prejudgment period.” Id. at 1038. Thus, it is an important 
part of the overall legislative intent “to remove all economic 
incentives to choose illegal trespass over legal activity.” 
Starrh, 153 Cal.App.4th at 603-604.  
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This approach again tracks the disgorgement cases in 
the infringement context. According to the Supreme Court, 
“prejudgment interest should ordinarily be awarded” to 
compensate the plaintiff for the “use of the money between 
the time of infringement and the date of the judgment.” Gen. 
Motors Corp. v. Devex Corp., 461 U.S. 648, 655-56 (1983) 
(citing 35 U.S.C. § 284).  
 

B. The district court erred in finding that 
unspecified “disputed facts” precluded an 
award of interest.  

The district court denied prejudgment interest, finding 
that Shell and Alon neither knew the amount of C&C’s 
damages nor could have calculated such damages. The 
district court concluded that “disputed facts” precluded Shell 
and Alon from calculating damages. But neither the district 
court’s order nor the appellate record discloses what those 
disputed facts were. Shell and Alon knew the amount of 
tariffs Shell collected, the amount of gas Alon transported, 
and what their expenses were. Nothing more was needed for 
Shell and Alon to calculate C&C’s damages.  

At trial, there was no dispute regarding tariffs, volume 
of gas, or expenses. In fact, Shell and Alon did not bother to 
have an expert testify to contradict C&C’s expert on 
damages. C&C’s expert relied on the tariffs Shell collected, 
and Shell’s expenses to estimate damages. There was no 
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disputed fact presented to the jury on these issues. Shell and 
Alon could have calculated C&C’s damages at any time.  

The parties’ dispute here was over liability. Damages, 
on the other hand, are deemed certain “where there is 
essentially no dispute between the parties concerning the 
basis of computation of damages.” Esgro Cent., Inc. v. Gen. 
Ins. Co., 20 Cal.App.3d 1054, 1060 (1971).  

Because an award of interest was a matter of right and 
the appellate record discloses no disputed facts preventing 
Shell and Alon from calculating damages, the order denying 
interest should be reversed.  

C. The district court erred in focusing on 
C&C’s damages expert’s efforts to estimate 
damages rather than Shell and Alon’s ability 
to calculate damages.  

In denying interest, the district court also pointed to 
the fact that C&C’s expert had admitted that her 
methodology for calculating damages was debatable. (1ER 
47.) It is true that C&C’s expert, an outsider to Shell and 
Alon, had to resort to estimates and assumptions. But she 
had inferior information than what was available to Shell 
and Alon. While C&C’s expert had to make estimations 
based on assumptions, Shell and Alon had every piece of 
data needed to calculate its profits to the penny. Whether 
and how a given plaintiff’s expert can calculate damages is 
irrelevant to a Section 3287 analysis. The only inquiry to be 
made is whether a defendant could calculate the damages.  
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Cassinos v. Union Oil, 14 Cal.App.4th 1770 (1993) is 
instructive. Cassinos followed a short time after the 
California legislature amended Civil Code Section 3334 to 
include the “benefits obtained” measure of damages. The 
Cassinos court awarded the benefits obtained by the 
trespassing oil company (though under a quasi-contract 
theory, owing to the fact the case was litigated before the 
amendment to Section 3334). Awarding prejudgment 
interest, the court first acknowledged that the defendant, 
Union Oil, “disagrees with the standard to be applied” to 
calculate damages. Id. at 1791. But this was immaterial 
because the defendant “knew the rate of offsite wastewater 
at the time was $1.75 per barrel,” and it “knew the amount 
of water” it trespassed.” Id. This awareness was sufficient to 
make the defendant liable for prejudgment interest, 
regardless of disputes over methodology.  

Similarly here, Shell and Alon had everything they 
needed. There were no findings of fact by this jury that 
changed the damages calculation that Shell and Alon could 
have made prior to this action. The district court’s reference 
to C&C’s expert and her methodologies was in error, as the 
relevant inquiry was whether defendants could calculate 
damages, not the manner in which C&C’s expert estimated 
damages, as from the outside looking in at Shell and Alon’s 
operations.  
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D. The fact that there was variance between 
C&C’s request for damages and the jury’s 
ultimate award does not mean that damages 
were incalculable   

The district court observed that there was variance 
between the amount of damages C&C requested from the 
jury during closing and how much the jury awarded. That 
variance does not warrant a denial of interest.  

The lone California case relied on by the district court 
to deny interest based on this kind of variance begins with 
this principle: “Admittedly, inexact knowledge of the amount 
of indebtedness at the time the claim is filed does not 
automatically bar an award of prejudgment interest.” 
Chesapeake Industries, Inc. v. Togova Enterprises, Inc., 149 
Cal.App.3d 901, 910 (1983). Chesapeake reasoned that the 
defendant-lessee in that case could not have calculated the 
amount owed to the lessor because the lessor “had sole 
discretion” to relet the premises and make repairs and 
alterations. Id. at 911. Moreover, “much of the critical data 
was in the sole possession” of the lessor. Id. In those 
circumstances where the plaintiff exclusively possessed the 
information on which damages would be calculated, the 
plaintiff’s inability to calculate them at the outset of the case 
was probative on Section 3287.  

Here, unlike Chesapeake, Shell and Alon did not need 
any information from C&C. The focus of the district court’s 
inquiry should have been whether defendants had the ability 
to calculate damages, not whether a plaintiff could predict a 
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jury’s verdict and make its damages request inline with that 
prediction. California law requires focus on defendant’s 
ability to calculate damages and the jury’s ultimate award is 
not relevant to that determination.  

E. The district court erred when it denied 
interest because of C&C’s allegation in the 
complaint that it could not accurately 
assess damages; the critical question was 
whether Shell and Alon could assess 
damages, not C&C.  

In denying damages, the district court noted that 
C&C’s own complaint alleged that assessing damages would 
be “extremely difficult, if not impossible, to assess 
accurately, but are estimated in the range of $10 million.” 
(1ER 48.) But that allegation was in reference to C&C’s 
consequential damages. (11ER 2675.) C&C had no 
information at the outset of the case on which to estimate 
Shell and Alon’s benefits at that time because C&C was an 
outsider, looking in at Shell and Alon’s operations. “[I]nexact 
knowledge of the amount of indebtedness at the time the 
claim is filed does not automatically bar an award of 
prejudgment interest.” Chesapeake Industries, 149 
Cal.App.3d at 910. 

Most importantly, C&C never alleged that defendants 
would be unable to estimate their own profits. The 
appropriate inquiry was whether, at any given moment in 
time during the trespass, Shell and Alon could calculate its 
own tariffs, revenues, and expenses to determine C&C’s 
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damages with the information Shell and Alon had available 
to them.  

The district court relied on Stonebrae, L.P. v. Toll 
Bros., No. C-08-0221-EMC, 2011 WL 1334444, at *22 (N.D. 
Cal. Apr. 7, 2011) in its order denying interest. The 
Stonebrae case also involved a pleading that alleged that 
damages would be difficult to ascertain and the court used 
that allegation against the plaintiff to bar an interest award. 
But the Stonebrae decision did not involve remotely similar 
procedure or facts. In Stonebrae, a plaintiff had initially 
claimed liquidated damages in pleading and thereafter 
amended the pleading to seek damages in excess of 
liquidated damages. The parties at that point litigated 
whether the liquidated damages provision of a contract was 
enforceable. Those parties were quite literally arguing over 
damages and until a court ruled that a liquidated damages 
provision was enforceable or not, damages could not be 
ascertained.  

By contrast, in this case there were no disputed facts 
litigated that drove the damages calculation. C&C’s expert 
calculated damages based on tariffs and expenses – 
information that she obtained from Shell and Alon during 
discovery.   
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F. The district court erred when it reduced the 
judgment by $1.3 million in consequential 
damages because Alon and Shell’s argument 
was waived and California law allows for a 
jury to award such damages  

As the district court characterized Alon’s8 argument, 
“Alon contends that the jury was not permitted to award 
trespass damages for consequential damages, but was 
limited only to awarding benefits obtained.” (1ER 10.) The 
district court agreed, and struck the jury’s award of trespass 
damages. This order should be reversed for two reasons, 
either of them decisive. 

First, Alon’s argument, seeking judgment as a matter 
of law on the issue of trespass damages, was not made in a 
Rule 50(a) motion. This rendered the district court powerless 
to grant Alon’s belated Rule 50(b) motion on the issue. The 
verdict form provided to the jury listed three separate types 
of damages that the jury may have awarded against Alon: 
“Breach of contract,” “Trespass,” and “Benefits Obtained 
from Trespass.” (8ER 2007.)  

Yet Alon’s postjudgment argument, as characterized by 
the district court, posits the jury “was limited only to 
awarding benefits obtained.” (1ER 10.) This argument, 
raised for the first time after the judgment, is clearly 
inconsistent with the verdict form. If Alon, or Shell, took 
exception to the verdict form, they should have raised it 
                                         

8 Alon specifically raised the issue of $1.3 million in 
consequential damages in its motion while Shell’s motion 
included a joinder in Alon’s arguments. 8ER 2002, 1568. 
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before the case was submitted to the jury, and before the 
jury was discharged. Instead, they chose to wait. 

Objections to the form of the jury instructions or 
verdict are waived if no objection is raised until the verdict is 
rendered and the jury discharged. Yeti by Molly, 259 F.3d at 
1109. “‘To excuse [Defendants] from the well-established 
rules of waiver would permit the sort of ‘sandbagging’ that 
the rules are designed to prevent, while undermining the 
ideal of judicial economy that the rules are meant to 
serve.’” Zhang, 339 F.3d at 1037 (quoting Jarvis v. Ford 
Motor Co., 283 F.3d 33, 62 (2d Cir. 2002)). 

Here, Alon was aware the verdict form invited the jury 
to enter a non-zero number in the field provided for 
“Trespass” damages, as distinct from “Benefits Obtained 
from Trespass” damages. Alon did not object prior to the 
time the jury returned its verdict. As a result of Alon’s 
failure to raise this argument before the matter was 
submitted to the jury, “the District Court lacked such power” 
to grant relief. Unitherm, 546 U.S. at 395. 

Second, Alon’s argument lacked merit because Alon 
failed to demonstrate legal error. California law authorizes 
the award of trespass damages. Starrh, 153 Cal.App.4th at 
p. 599 [holding “the proper measure of damages is the one 
that will fully compensate the plaintiff for damages that 
have occurred”].)  

Neither Alon nor the district court suggested the 
contrary. The district court did not instruct the jury it may 
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not award consequential trespass damages. To the contrary, 
the jury was provided a form inviting it to award them. Alon 
did not argue the award was not supported by California 
law, or by substantial evidence. See Watec Co., Ltd. v. Liu, 
403 F.3d 645, 651 (9th Cir. 2005) (“A jury’s verdict must be 
upheld if supported by substantial evidence.”).   

While the district court correctly noted that an 
instruction for consequential trespass damages was not 
included among the jury instructions, the district court 
incorrectly concluded that this omission somehow operated 
as a prohibition against such an award. (1ER 11 (jury’s 
award was “in contravention” of instructions).) This is not 
the law. “Jury instructions, even if imperfect, are not a basis 
for overturning a conviction absent a showing that they 
prejudiced the defendant.” United States v. Frega, 179 F.3d 
793, 807 n.16 (1999) (citing United States v. de Cruz, 82 F.3d 
856, 864-65 (9th Cir. 1996)). Erroneous jury instructions 
constitute harmless error if it is “clear beyond a reasonable 
doubt that a rational jury would have found the defendant 
guilty absent the error.” United States v. Gracidas-Ulibarry, 
231 F.3d 1188, 1197 (9th Cir. 2000) (quoting Neder v. United 
States, 527 U.S. 1, 18 (1999)). See also U.S. v. Cherer, 513 
F.3d 1150, 1155 (9th Cir. 2008) (“[O]mitting an element from 
the jury instructions constituted harmless error.”). 

Thus, the jury’s verdict was free from error. It should 
not have been disturbed. The order striking the award of 
trespass damages should be reversed. 
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XII. STATEMENT OF RELATED CASE 
Pursuant to Ninth Circuit Rule 28-2.6, C&C certifies 

that there are no related appeals pending in this court. 

XIII. CONCLUSION 
For all the foregoing reasons, C&C respectfully 

requests that the Court:  
1. Affirm that portion of the November 27, 2019 

order denying Alon and Shell’s post-trial motions;  
2. Reverse the November 27, 2019 order denying 

C&C an award of prejudgment interest;  
3. Reverse the November 27, 2019 order vacating 

$1,341,648 in damages. 
 Respectfully submitted,  

November 20, 2020 
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By: /s/ Timothy M. Kowal   

 Thomas A. Vogele   
 Timothy M. Kowal 
 Teddy T. Davis 
 Brendan M. Loper 
 Attorneys for Plaintiffs-Appellees-

Cross-Appellants C & C Properties, 
Inc., JEC Panama, LLC, and Wings 
Way, LLC 

 
  

Case: 19-17463, 11/20/2020, ID: 11901391, DktEntry: 41, Page 88 of 90



 89 

CERTIFICATE OF COMPLIANCE 
Pursuant to Rule 32(g) of the Federal Rules of 

Appellate Procedure, and Circuit Rule 32-1, the undersigned 
as counsel for Plaintiffs-Appellees-Cross-Appellants C & C 
Properties, Inc., JEC Panama, LLC, and Wings Way, LLC, 
hereby certifies that this brief contains 16,467 words, 
including footnotes, as counted by Microsoft Word, the 
software used to prepare this brief, and thus complies with 
the type-volume limitation of no more than 16,500 words.  

 
November 20, 2020 

 
THOMAS VOGELE & ASSOCIATES, APC 
 
 
By: /s/ Timothy M. Kowal   

 Thomas A. Vogele   
 Timothy M. Kowal 
 Teddy T. Davis 
 Brendan M. Loper 
 Attorneys for Plaintiffs-Appellees-

Cross-Appellants C & C Properties, 
Inc., JEC Panama, LLC, and Wings 
Way, LLC 

 

Case: 19-17463, 11/20/2020, ID: 11901391, DktEntry: 41, Page 89 of 90



 90 

CERTIFICATE OF SERVICE 
I hereby certify that I electronically filed the Second 

Brief of Appellees and Cross-Appellants C&C Properties, 
Inc., JEC Panama, LLC, and Wings Way, LLC with the 
Clerk of the Court for the United States Court of Appeals for 
the Ninth Circuit by using the appellate CM/ECF system. 
Participants in the case who are registered CM/ECF users 
will be served by the appellate CM/ECF system. 
 

November 20, 2020 
 

By: /s/ Jason R. Ebbens   

 
  

 

Case: 19-17463, 11/20/2020, ID: 11901391, DktEntry: 41, Page 90 of 90


	DISCLOSURE STATEMENT
	TABLE OF CONTENTS
	TABLE OF AUTHORITIES
	I. INTRODUCTION
	II. STATEMENT OF THE CASE
	A. Shell purportedly obtained the 1982 “Getty Easement” by assignment in 2002.
	B. Alon purportedly obtained the 1996 “TEPI Easement” by assignment in 2010.
	C. Shell failed to disclose the TEPI Easement to a previous buyer of the property.
	D. Before purchasing the property, C&C investigates title and contacts Shell.
	E. As C&C’s engineers prepare their street plans, they learn the pipelines interfere with necessary road, water, and sewer improvements.
	F. C&C’s engineers consider various alternatives to accommodate the pipelines, but conclude they are impractical.
	G. Shell and Alon refuse to disclose their unrecorded easements.2F
	H. C&C demands that Shell and Alon lower or relocate their pipelines; Shell and Alon refuse.
	I. C&C’s files suit in November 2014, and obtains a preliminary injunction in December 2015.
	J.  C&C amends its complaint to allege disgorgement damages under § 3334.
	K. C&C outlines its claim for disgorgement in the parties’ joint pretrial statement and in C&C’s trial brief.
	L. At trial, Shell and Alon move under Rule 50(a) on liability issues only.
	M. The jury returns a verdict for C&C, and Shell and Alon file their posttrial motions.

	APPELLEES’ ARGUMENT
	III. SUMMARY OF APPELLEES’ ARGUMENT
	IV. APPELLEES’ ARGUMENT
	A. Standard of Review
	B. Shell and Alon waived several issues relating to liability, and all issues relating to damages, by failing to raise them in a Rule 50(a) motion.
	C. The jury’s verdict that C&C lacked constructive notice of Shell and Alon’s easements is well supported. (Response to Shell Br. Part VII.A; Alon Br. Part II.)
	1. Shell and Alon incorrectly argue circumstances that put a buyer on inquiry notice also establish notice, regardless of whether buyer’s inquiries resulted in discovery. (Response to Shell Br. Part VII.A.1; Alon Br. Part II.A-B.)
	2. Shell argues it had pipeline markers putting C&C on notice; this is belied by the record. (Response to Shell Br. Part VII.A.2.)
	a. Shell argues the Sikand documents revealed Shell’s pipeline; but disclosure of the Sikand documents post-dates C&C’s acquisition of the property.
	b. Shell argues pipeline markers on the property provided Shell’s phone number; but C&C did call Shell, who did not respond.
	c. Shell relies on a drawing in Cooper’s report, indicating a pipeline in the frontage of the property; but Cooper testified that he was unable to confirm its existence.
	d. Shell argues C&C could have learned of the Getty Easement by calling DigAlert; but DigAlert is not available for title searches.

	3. Alon argues it had pipeline markers putting C&C on notice; this is belied by the record. (Response to Alon Br. Part II.B.)
	a. There were no Alon markers on the property.
	b. Cooper did not and could not discover Alon’s pipeline.
	c. The Sikand documents did not reveal either Alon’s pipeline or Alon’s unrecorded easement.
	d. Shell’s tank farm is not relevant to the issue of notice.

	4. Alon’s brief repeatedly references “markers,” when the record is plain that Alon could point to but a single marker.
	5. Shell argues its easement, though void per Cal. Civ. Code § 1214, nonetheless represents a “claim of right” that bars trespass damages. (Response to Shell Br. Part VII.B.)
	a. Shell waived this argument by not raising it at trial.
	b. Shell’s argument directly contradicts California law.
	i. The plain language of Cal. Civ. Code § 1214 makes Shell’s unrecorded easement “void,” not merely voidable.
	ii. A cause of action is perfected when all its elements exist, not the date the jury later determines them.
	iii. Shell cites inapt authorities.
	iv. Shell’s mistaken claim of right is no defense to liability or damages for trespass.



	D. The jury’s damages verdict is well-supported based on the evidence of the benefits obtained by Shell and Alon.
	1. Shell argues benefits obtained are not available because its trespass was based on a mistake of fact; but Shell waived this argument, and the evidence forecloses it. (Response to Shell Br. Part VII.C.)
	a. Shell waived this argument by not raising it at trial.
	b. Shell’s “mistake of fact” defense is contrary to the evidence and the law.
	c. Shell’s remaining perfunctory arguments made in passing are waived.

	2. Shell and Alon argue the award of benefits obtained represents an excessive “punitive award”; but the cases hold the disgorgement remedy of § 3334 is not punitive in nature.  (Response to Shell Br. Part VII.D.4; Alon Br. Parts I.C and I.D.)
	3. Shell argues the award was not directly linked to Shell’s benefits because Shell’s pipeline extended beyond C&C’s property. (Response to Shell Br. Parts VII.D.1-2.)
	a. Shell waived this argument by not raising it at trial.
	b. Shell collected tariffs by trespassing; that is a direct benefit.
	c. The fact that only part of Shell’s pipeline trespassed does not avail Shell.
	d. The award is grounded in the expert opinion of C&C’s expert, Susan Thompson, whom Shell did not rebut.

	4. Shell argues the award improperly includes Shell’s trespass benefits for October 2013 because C&C did not record title until the 29th day of that month. (Response to Shell Br. Part VII.D.3 n.1.)
	5. Alon argues a methodology not supported by § 3334. (Response to Alon Br. Part I.)
	a. Alon waived its arguments concerning damages by not raising them at trial.
	b. Alon’s proposition that transporting “property” is not a cognizable “benefit” under § 3334 would impose an arbitrary limitation on a broad remedial statute. (Alon Br. I.A.–I.A.1.)
	c. Alon argues that, because it used its gas at its refinery, its net benefit was “necessarily zero.” (Response to Alon Br. Part I.A.2.)

	6. Alon argues, contrary to Starrh, that it always had an alternative to trespassing, thus its benefits should be measured by its costs avoided. (Response to Alon Br. Parts I.B and I.D.)

	E. Contractual fees are well-supported in cases such declaring contracts void. (Response to Shell Br. Part VII.E; Alon Br. Part III.)

	CROSS-APPELLANTS’ ARGUMENT
	V. SUMMARY OF CROSS-APPELLANTS’ ARGUMENT
	VI. STATEMENT OF JURISDICTION
	VII. STATEMENT OF ISSUES
	VIII. STATEMENT OF THE CASE
	IX. STATEMENT OF FACTS
	X. STANDARD OF REVIEW
	XI. ARGUMENT
	A. California law applies in this diversity case and provides as a matter of right for prejudgment interest when damages are certain by calculation.
	B. The district court erred in finding that unspecified “disputed facts” precluded an award of interest.
	C. The district court erred in focusing on C&C’s damages expert’s efforts to estimate damages rather than Shell and Alon’s ability to calculate damages.
	D. The fact that there was variance between C&C’s request for damages and the jury’s ultimate award does not mean that damages were incalculable
	E. The district court erred when it denied interest because of C&C’s allegation in the complaint that it could not accurately assess damages; the critical question was whether Shell and Alon could assess damages, not C&C.
	F. The district court erred when it reduced the judgment by $1.3 million in consequential damages because Alon and Shell’s argument was waived and California law allows for a jury to award such damages

	XII. STATEMENT OF RELATED CASE
	XIII. CONCLUSION
	CERTIFICATE OF COMPLIANCE



