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RULE 26.1 CORPORATE DISCLOSURE STATEMENT  

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, 

Defendant-Appellant PDVSA Petróleo, S.A. identifies Petróleos de Venezuela, 

S.A., as its parent company.  Petróleos de Venezuela, S.A. is wholly owned by the 

Bolivarian Republic of Venezuela.  No publicly held corporation owns 10% or 

more of the stock of any of the foregoing entities.   
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PRELIMINARY STATEMENT 

This appeal arises from a civil action1 commenced by plaintiff-appellee 

Dresser-Rand Company (“Dresser-Rand”) in pursuit of a money judgment for 

amounts allegedly owed under a note (the “Note”) executed by defendant Petróleos 

de Venezuela, S.A. (“PDVSA”) and guaranteed by defendant-appellant PDVSA 

Petróleo, S.A. (“Petróleo”) (together, “Defendants”), pursuant to a note agreement 

(the “Note Agreement”).  Dresser-Rand alleges that PDVSA made the first two 

payments due under the Note, but failed to make any payments thereafter. 

PDVSA and Petróleo – which are instrumentalities of the Bolivarian 

Republic of Venezuela – have been unable to access their own documents and 

records regarding Dresser-Rand’s claims.  Despite that the government of Juan 

Guaidó has been recognized by the United States, as the only legitimate 

government in Venezuela, the illegitimate regime of Nicolas Maduro has prevented 

the Guaidó government from accessing PDVSA’s and Petróleo’s documents, 

information, personnel, and government administrative functions that would allow 

the Guaidó government to fully and effectively exercise its authority over PDVSA 

and Petróleo to respond to Dresser-Rand’s claims.   

                                         
1  The action was commenced by motion for summary judgment in lieu of a 
complaint in the Supreme Court of the State of New York and then removed to the 
United States District Court for the Southern District of New York.   
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Because the action had been commenced by motion for summary judgment 

in lieu of a complaint and then removed to the Southern District of New York, the 

district court found that Defendants were not entitled to “traditional” discovery 

under Rule 26(f), only the more limited discovery afforded under Rule 56(d).  

Because Defendants have been unable to access to their own documents and 

records regarding Dresser-Rand’s claims, the district court ordered Dresser-Rand 

to produce certain documents and communications relating to its claims.   

After Dresser-Rand completed its production, the parties proceeded with 

briefing Dresser-Rand’s summary judgment motion.  In support of its motion, 

Dresser-Rand submitted the affidavit of Erik Scherzer, Credit and Collections 

Manager for Dresser-Rand, who attested that PDVSA made the first two payments 

due under the Note (due in April 2017 and July 2017), but failed to make the third 

payment due in November 2017 and all payments thereafter, despite being sent 

notice of its default. 

In their opposition, Defendants argued that Dresser-Rand was not entitled to 

summary judgment because circumstances outside of Defendants’ control made it 

impracticable or impossible for Defendants to satisfy their payment obligations to 

Dresser-Rand, among other arguments.  Defendants submitted documents 

(produced by Dresser-Rand) evidencing that PDVSA repeatedly attempted to make 

the third Note payment to Dresser-Rand, but that various banks involved in the 
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transactions rejected and refused to process the payments out of concern with the 

blocking sanctions imposed by the United States Office of Foreign Assets Control 

(“OFAC”) against the Venezuelan oil industry.  At the very least, this evidence 

gave rise to a triable issue of material fact that precluded summary judgment 

against both PDVSA and Petróleo.   

In February 2020, the district court granted summary judgment against 

Petróleo but denied summary judgment as to PDVSA.  The district court found that 

Dresser-Rand established its prima facie case against both Defendants, but that 

triable issues of material fact existed with respect to PDVSA’s impossibility 

defense.  In denying summary judgment against PDVSA, the court reasoned that 

the blocking sanctions imposed by OFAC “make it legally impossible here for 

PDVSA to pay Dresser-Rand,” and thus, “there are material issues of impossibility 

of payment to prevent the entry of judgment as a matter of law against PDVSA.”  

In granting summary judgment against Petróleo, the district court reasoned that 

“Petróleo as Guarantor has waived all defenses except for complete payment” and 

thus, in contrast to PDVSA, was precluded from asserting impossibility as a 

defense.   

Dresser-Rand thereafter moved for entry of partial final judgment against 

Petróleo under Rule 54(b), despite that its claim against Petróleo had not been 

finally decided, and despite that its claim against PDVSA remained unadjudicated.  
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In May 2020, the district court granted Dresser-Rand’s motion and entered partial 

final judgment against Petróleo.   

Petróleo now appeals from the district court’s award of summary judgment 

and entry of partial final judgment.  This Court should reverse for several reasons.   

The district court erred in granting summary judgment against Petróleo 

when triable issues of fact existed with respect to whether circumstances outside of 

Petróleo’s control made its performance, like PDVSA’s performance, impossible.  

Petróleo has been, and continues to be, subject to the same blocking sanctions that 

made PDVSA’s performance impossible.   

The district court further erred in finding that Petróleo waived impossibility 

as a defense.  Although Petróleo, as guarantor, waived certain defenses under the 

Note Agreement, Petróleo did not knowingly and intentionally waive impossibility 

as a defense.  Moreover, as a matter of public policy, Petróleo should not have 

been regarded as having waived impossibility as a defense. 

For these reasons and those that follow, this Court should reverse the district 

court’s award of summary judgment against Petróleo, reverse the district court’s 

entry of partial final judgment against Petróleo, and grant such other and further 

relief to Petróleo as the Court deems just and proper.   
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JURISDICTIONAL STATEMENT 

The district court had subject matter jurisdiction over this action pursuant to 

28 U.S.C. § 1330 and 28 U.S.C. § 1441(d). 

This Court has jurisdiction over Petróleo’s appeal, pursuant to 28 U.S.C. § 

1291 and Fed. R. Civ. P. 54(b).  Petróleo filed its notice of appeal on June 24, 

2020. 

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

Whether the district court erred in granting summary judgment against 

Petróleo when triable issues of fact existed with respect to whether circumstances 

outside of Petróleo’s control made it impracticable or impossible for Petróleo to 

perform its obligations under the Note Agreement, and when Petróleo did not 

waive impossibility as a defense. 

The district court erred in granting summary judgment against Petróleo 

because triable issues of fact existed with respect to Petróleo’s impossibility 

defense.  Petróleo has been, and continues to be, subject to the same blocking 

sanctions that made PDVSA’s performance impossible.   

The district court erred in finding that Petróleo waived impossibility as a 

defense.  Petróleo did not knowingly and intentionally waive impossibility as a 

defense, and, as a matter of public policy, Petróleo should not be regarded as 

having waived impossibility as a defense. 
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STATEMENT OF THE CASE 

Dresser-Rand commenced this action by motion for summary judgment in 

lieu of a complaint in the Supreme Court of the State of New York in February 

2019.  (A-102 – A-124.)  In March 2019, Defendants removed the case to the U.S. 

District Court for the Southern District of New York.  (A-1.) 

In June 2019, Defendants moved for relief pursuant to Rule 56(d) of the 

Federal Rules of Civil Procedure, asking the district court to deny or defer 

consideration of Dresser-Rand’s summary judgment motion in light of Defendants’ 

inability to access the documents and personnel relevant to Dresser-Rand’s claims, 

and the unprecedented economic and humanitarian crisis in Venezuela.  (A-2, A-

125.)  In July 2019, the district court granted Defendants’ motion and entered an 

order deferring consideration of Dresser-Rand’s motion for summary judgment for 

120 days.  (A-125 – A-129.)   

In September 2019, the parties appeared before the district court for a 

conference to discuss Dresser-Rand’s request for a briefing schedule on its motion 

for summary judgment and the discovery requests that Defendants served on 

Dresser-Rand.  (A-4, A-130.)  Given that this action was commenced by motion 

for summary judgment in lieu of a complaint, the district court concluded that 

                                         
2  “A-#” refers to the referenced page number in the Joint Appendix, served 
and filed with Appellant’s Brief. 
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Defendants were not entitled to traditional discovery under Rule 26(f), only 

discovery under Rule 56(d).  (A-130.)  And because of the highly unusual and 

unprecedented circumstances in Venezuela, where Defendants lack access to their 

own documents and records, the district court ordered Dresser-Rand to produce 

“copies of all correspondence and documents exchanged between the parties 

concerning the terms and performance of the loan agreement, including any 

payments.”  (A-130.)   

Pursuant to that order, in October 2019, Dresser-Rand produced 9,429 

documents.  (A-132.)  To Defendants’ surprise, that production did not include, 

among other documents, the notice of default, a condition precedent to Dresser-

Rand’s suit.  (A-133.)   

In November 2019, Defendants served and filed their opposition to Dresser-

Rand’s summary judgment motion.  (A-5, A-132 – A-155.)  Among other 

arguments, Defendants argued that Dresser-Rand’s failure to produce the notice of 

default gives rise to a triable issue of material fact as to whether the notice was 

actually sent, which precludes summary judgment.  (A-133.)   

In December 2019, after Defendants’ opposition was served, Dresser-Rand 

made an additional production of 20 documents that were not previously produced 

in response to the district court’s order, including the notice of default.  (A-157 – 
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A-158.)  As a result of this additional production, the parties agreed to permit 

Defendants to supplement their original opposition.  (A-5.)   

In their supplemental opposition, Defendants argued that Dresser-Rand’s 

motion for summary judgment should be denied because Dresser-Rand did not 

satisfy its initial threshold burden of establishing its prima facie entitlement to a 

judgment as a matter of law.  (A-391.)  Defendants further argued that a triable 

issue of fact exists with respect to Defendants’ impossibility defense.  (A-392 – A-

394.)   

On February 11, 2020, the district court denied Dresser-Rand’s motion for 

summary judgment against PDVSA but granted summary judgment against 

Petróleo.  (A-387 – A-395.)  The district court found that Dresser-Rand established 

its prima facie case against both Defendants, but that triable issues of material fact 

existed with respect to PDVSA’s impossibility defense, which prevented summary 

judgment in favor of PDVSA.  (A-391 – A-393)  In denying summary judgment 

against PDVSA, the court reasoned that the blocking sanctions imposed by OFAC 

“make it legally impossible here for PDVSA to pay Dresser-Rand,” and thus, 

“there are material issues of impossibility of payment to prevent the entry of 

judgment as a matter of law against PDVSA.”  (A-393.)  In granting summary 

judgment against Petróleo, the court reasoned that “Petróleo as Guarantor has 
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waived all defenses except for complete payment” and thus, in contrast to PDVSA, 

was precluded from asserting impossibility as a defense.  (A-393 – A-394.)   

In March 2020, Petróleo moved for reconsideration of the district court’s 

grant of summary judgment and specifically the court’s finding that Petróleo 

waived all defenses and thus, is precluded from asserting impossibility as a 

defense.  (A-7, A-396.)  The district court denied Petróleo’s motion for 

reconsideration.  (A-396.)   

In April 2020, Dresser-Rand moved for entry of partial final judgment 

against Petróleo, pursuant to Rule 54(b) of the Federal Rules of Civil Procedure.  

(A-416.)  Despite Petróleo’s opposition, on May 29, 2020, the district court 

granted Dresser-Rand’s motion for entry of partial final judgment.  (SPA-13 – 

SPA-2.)  The same day, the district court clerk entered final judgment against 

Petróleo.  (SPA-3.)   

Petróleo now appeals from the district court’s award of summary judgment 

and entry of partial final judgment.  (A-505.)   

SUMMARY OF ARGUMENT 

The district court erred in granting summary judgment against Petróleo because 

there is triable issue of fact with respect to whether circumstances outside of the 

                                         
3  “SPA-#” refers to the referenced page number in the Special Appendix, 
served and filed with Appellant’s Brief. 
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control of Defendants made it impossible for both PDVSA and Petróleo to make the 

requisite payments to Dresser-Rand.  Defendants submitted documents showing that 

PDVSA repeatedly attempted to make the third payment to Dresser-Rand, but that 

various banks involved in the transactions rejected and refused to process the 

payments due to blocking sanctions imposed by OFAC in August 2017.  Defendants 

further established that as a result of the additional sanctions imposed on PDVSA in 

January 2019, it was legally impossible for both PDVSA and Petróleo to make any 

payments to Dresser-Rand, absent a license from OFAC. 

The district court properly found that this evidence gave rise to a triable issue of 

fact, which precluded summary judgment against PDVSA, but erred when it granted 

summary judgment against Petróleo.  The district court should have found that this 

evidence also precluded summary judgment against Petróleo.  Petróleo has been, and 

continues to be, subject to the same blocking sanctions that made PDVSA’s 

performance impossible.   

The district court further erred in finding that Petróleo waived impossibility as 

a defense.  Petróleo did not knowingly and intentionally waive impossibility as a 

defense.  Moreover, as a matter of public policy, Petróleo should not be regarded as 

having waived impossibility. 
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For these reasons and those that follow, this Court should reverse the district 

court’s award of summary judgment and entry of partial final judgment against 

Petróleo. 

RELEVANT LEGAL AUTHORITY 

Summary judgment is appropriate when “the movant shows that there is no 

genuine dispute as to any material fact and the movant is entitled to judgment as a 

matter of law.”  Fed. R. Civ. P. 56(a).4  “In ruling on a summary judgment motion, 

the district court must resolve all ambiguities, and credit all factual inferences that 

could rationally be drawn, in favor of the party opposing summary judgment and 

determine whether there is a genuine dispute as to a material fact, raising an issue 

for trial.”  McCarthy v. Dun & Bradstreet Corp., 482 F.3d 184, 202 (2d Cir. 2007) 

(internal quotations omitted). 

A fact is “material” within the meaning of Rule 56 when its resolution 

“might affect the outcome of the suit under the governing law.”  Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  An issue is “genuine” when “the 

evidence is such that a reasonable jury could return a verdict for the nonmoving 

                                         
4  Upon removal, a motion for summary judgment in lieu of complaint is 
converted to a motion for summary judgment under Rule 56 of the Federal Rules 
of Civil Procedure.  See Valley Nat’l Bank v. Oxygen Unlimited, LLC, No. 10 Civ. 
5815, 2010 WL 5422508, at *2 (S.D.N.Y. Dec. 23, 2010) (“Plaintiff’s motion for 
summary judgment in lieu of complaint will be treated as a motion for summary 
judgment made under Rule 56 of the Federal Rules and the papers already 
submitted to be a complaint and answer.”). 

Case 20-1990, Document 34, 10/06/2020, 2946564, Page16 of 33



12 
  

party.”  Id.  To determine whether an issue is genuine, “[t]he inferences to be 

drawn from the underlying affidavits, exhibits, interrogatory answers, and 

depositions must be viewed in the light most favorable to the party opposing the 

motion.”  Cronin v. Aetna Life Ins. Co., 46 F.3d 196, 202 (2d Cir. 1995) (citations 

omitted).  “[T]he evidence of the non-movant is to be believed, and all justifiable 

inferences are to be drawn in his favor.”  Anderson, 477 U.S. at 255 (citation 

omitted). 

 “[This court] review[s] a district court’s grant of summary judgment de 

novo, construing the evidence in the light most favorable to the non-moving party 

and drawing all reasonable inferences in its favor.”  SCR Joint Venture L.P. v. 

Warshawsky, 559 F.3d 133, 137 (2d Cir. 2009) (citation omitted). 

ARGUMENT 

THIS COURT SHOULD REVERSE THE DISTRICT COURT’S 
AWARD OF SUMMARY JUDGMENT AGAINST PETRÓLEO. 

 “For a plaintiff to establish a prima facie case that it is entitled to recover on 

a guarantee under New York law, it must show: (1) that it is owed a debt from a 

third party; (2) that the defendant made a guarantee of payment of the debt; and (3) 

that the debt has not been paid by either the third party or the defendant.”  Es-Tee 

Realty Co., LLC v. Soumekhian, 323 F. App’x 3, 4 (2d Cir. 2008) (quoting Chem. 

Bank v. Haseotes, 13 F.3d 569, 573 (2d Cir. 1994)); accord Cavendish Traders, 

Ltd. v. Nice Skate Shoes, Ltd., 117 F. Supp. 2d 394, 399 (S.D.N.Y. 2000) (to 
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establish prima facie case for recovery on promissory note, plaintiff must show 

proof of note, failure to make payment, despite proper demand).  “If the plaintiff 

establishes a prima facie case, the burden then shifts to the defendant to 

demonstrate ‘the existence of a triable issue of fact as to a bona fide defense to the 

action . . . .’”  Gustavia Home, LLC v. Rutty, 785 F. App’x 11, 14 (2d Cir. 2019); 

accord Camofi Master LDC v. Coll. P’ship, Inc., 452 F. Supp. 2d 462, 470 

(S.D.N.Y. 2006) (“When a note holder has established a prima facie claim, the 

burden shifts to the defendant to prove the ‘existence of a triable issue of fact in the 

form of a bona fide defense against the note.’” (citation omitted)).  As explained 

below, the district court erred in awarding summary judgment against Petróleo 

because Petróleo demonstrated a triable issue of material fact as to a bona fide 

defense to Dresser-Rand’s claim. 

A. The District Court Erred in Awarding Summary Judgment Against 
Petróleo When Triable Issues of Fact Exist With Respect to Petróleo’s 
Impossibility Defense.  

“Where, after a contract is made, a party’s performance is made 

impracticable without his fault by the occurrence of an event the non-occurrence of 

which was a basic assumption on which the contract was made, his duty to render 

that performance is discharged, unless the language or the circumstances indicate 

the contrary.”  Restatement (Second) of Contracts § 261 (1981).  “In general 

impossibility may be equated with an inability to perform as promised due to 
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intervening events, such as an act of state or destruction of the subject matter of the 

contract.”  United States v. Gen. Douglas MacArthur Senior Vill., Inc., 508 F.2d 

377, 381 (2d Cir. 1974).  Impossibility caused by a judicial or government order 

prohibiting performance may excuse a party’s performance so long as that party’s 

fault did not lead to the order.  See Lowenschuss v. Kane, 520 F.2d 255, 265 (2d 

Cir. 1975) (citations omitted).  

Resolution of the defense of impossibility requires an examination 
into the conduct of the party pleading the defense in order to 
determine the presence or absence of such fault.  In all but the 
clearest cases this will involve issues of fact that must be resolved by 
the district court only after the parties have had adequate opportunity 
to investigate and present their evidence. 

Id. at 265-66. 

In opposing Dresser-Rand’s summary judgment motion, Defendants 

submitted evidence demonstrating a triable issue of material fact with respect to 

their impossibility defense.  Specifically, Defendants established that the OFAC 

sanctions imposed on PDVSA in August 2017 and January 2019 made it 

impossible or objectively impracticable for Defendants to satisfy their payment 

obligations to Dresser-Rand.5   

                                         
5  The Note Agreement requires PDVSA, as issuer, to make each payment 
under the Note, “on the date when due in immediately available [U.S.] Dollars,  
solely and exclusively in [U.S.] Dollars as currency for payment . . . to the 
Administrative Agent . . . or to its account set forth on Schedule 2.08.”  (A-38.)  
Schedule 2.08 of the Note Agreement designates Dresser-Rand’s account with 
Citibank, N.A. as the account to which payments are to be directed.  (A-78.) 
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Defendants submitted documents demonstrating that PDVSA attempted to 

make payments to Dresser-Rand in November 2017 and January 2018 by wire 

transfer, but that Dresser-Rand’s designated bank and intermediary banks involved 

in the transactions rejected or refused to process the wire transfers out of concern 

of the sanctions that OFAC imposed on PDVSA and the Venezuelan oil industry in 

August 2017.6  (A-165, A-172.)  Defendants further established that, as a result of 

OFAC’s designation of PDVSA as a Specially Designated National and Blocked 

Person (“SDN”) in January 2019, it became legally impossible for Defendants to 

satisfy their obligations under the Note and Note Agreement, absent a license from 

OFAC.7  (A-392.)   

The district court correctly found that summary judgment against PDVSA 

was inappropriate because “there are material issues of impossibility of payment to 

                                         
6  Executive Order 13808, effective August 24, 2017, prohibits United States 
persons from any dealings in: certain new debt of PDVSA and the government of 
Venezuela; existing bonds issued by the government of Venezuela; and dividend 
payments or other distributions of profits to the government of Venezuela from any 
entity controlled by the government; among other restrictions.  See Exec. Order 
No. 13808, 82 Fed. Reg. 41155 (Aug. 24, 2017). 

7  As a result of that designation, all PDVSA property and interests in property, 
including those of Petróleo, that are in the United States or that come within the 
United States or that are under the possession or control of any United States 
persons are blocked and may not be transferred, paid, exported, withdrawn, or 
otherwise dealt in without authorization from OFAC.  See Exec. Order No. 13850, 
83 Fed. Reg. 55243 (Nov. 1, 2018).   
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prevent the entry of judgment as a matter of law against PDVSA.”  (A-393.)  The 

district court explained: 

PDVSA made its first two payments without incident.  Dresser-
Rand’s bank rejected PDVSA's next two payments due to “internal 
policy.”  PDVSA partly attributed its inability to timely pay Dresser-
Rand to the United States government’s August 25, 2017 imposition 
of limitations on PDVSA . . . .  Dresser-Rand extended PDVSA’s time 
to make payments, and PDVSA asked Dresser-Rand if they could pay 
them through a different bank and in a different currency than those 
specified in the Note Agreement.  Some steps were taken in that 
direction, but Dresser-Rand never received another payment from 
PDVSA. 

(A-388 – A-389.)  On January 28, 2019, OFAC imposed additional sanctions, 

which “blocked designated persons (including PDVSA) from transferring any 

property in the United States.”  (A-392.)  The district concluded that “[a]s a matter 

of law these sanctions make it legally impossible here for PDVSA to pay Dresser-

Rand.”  (A-393.) 

The district court, however, erred when it granted summary judgment 

against Petróleo because a triable issue of fact exists with respect to whether it was 

impossible for Petróleo, like PDVSA, to perform its obligations under the Note 

Agreement, the same issue of fact that precluded summary judgment against 

PDVSA.  Petróleo, as a wholly-owned subsidiary of PDVSA, has been, and 

continues to be, subject to the same blocking sanctions as PDVSA.  See 31 C.F.R. 

§ 591.406 (property and interests in property of entities in which a designated 
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entity, such as PDVSA, owns, directly or indirectly, a 50 percent or greater interest 

are subject to the same blocking restrictions applicable to the designated entity).  

Accordingly, the district court should have denied Dresser-Rand’s motion for 

summary judgment against Petróleo for the same reason that it denied summary 

judgment against PDVSA. 

B. The District Court Erred in Finding that Petróleo Waived Impossibility 
as a Defense. 

[I]n New York a waiver will overcome a defense to enforcement of a 

promissory note provided that the waiver explicitly addresses the defense in 

question and that it was knowingly entered into by the promisor.”  Joint Venture 

Asset Acquisition v. Bhogaonker, 769 F. Supp. 532, 536 (S.D.N.Y. 1991) 

(emphasis added) (citations omitted).  “[T]he mere general recitation that a 

guarantee is ‘absolute and unconditional’ is insufficient,” however, to bar 

unspecified and unknown defenses.  See Manufacturers Hanover Trust Co. v. 

Yanakas, 7 F.3d 310, 316 (2d Cir. 1993); accord MLP U.S.A., Inc. v. Motheral, 

No. 05 Civ. 10796(LLS), 2006 WL 2389348, at *2 (S.D.N.Y. Aug. 17, 2006) 

(“The guaranty’s waiver of all defenses ‘which might constitute a legal or 

equitable discharge of a surety or guarantor’ and agreement that its guarantee of 

the obligor’s payment and performance ‘shall be valid and unconditionally binding 

upon Guarantor in any event and under all circumstances’ does not render 

immaterial the defense that those words-and the whole Guaranty itself-were 
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procured by fraudulent concealment of plaintiff’s knowledge of the defective 

nature of the equipment.”). 

Based on this standard, the district court erred in finding that “Petróleo as 

Guarantor has waived all defenses except for complete payment” and specifically 

the defense of impossibility.  (A-393.)  Although, as the district court noted, the 

Note Agreement “imposes on Petróleo the direct obligation to pay Dresser-Rand 

the outstanding balance of the Note, independent of PDVSA’s payment 

obligation,” (A-394), the waiver provision of the Note Agreement does not 

explicitly address the specific defense of impossibility by Petróleo: 

To the fullest extent permitted by applicable law, the Guarantor 
hereby waives any defense based on or arising out of any defense of 
the Issuer or the Guarantor or the unenforceability of all or any part of 
the Guaranteed Obligations from any cause, or the cessation from any 
cause of the liability of the Issuer or the Guarantor, other than the 
indefeasible payment in full in cash of the Guaranteed Obligations . . . 

(A-54.)  Indeed, Petróleo could not have knowingly waived a defense arising from 

sanctions that did not yet exist at the time that the Note Agreement was entered 

into.  Petróleo entered into the Note Agreement on January 20, 2017, long before 

Executive Order 13808 was issued on August 24, 2017, and before PDVSA was 

designated as an SDN on January 28, 2019.   

Moreover, the waiver provision in the Note Agreement should be regarded 

as invalid to the extent that its enforcement is contrary to public policy.  It is well-

settled that a contractual promise may be deemed void if its performance is illegal.  
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See Korea Life Ins. Co., Ltd. v. Morgan Guar. Tr. Co. of N.Y., 269 F. Supp. 2d 424, 

441 (S.D.N.Y. 2003) (contract may be voided as “illegal” because performance is 

malum prohibitum “if: (1) the contract is still executory; or (2) the parties are not in 

pari delicto” (citations omitted)).  “Over the last hundred years, in fact, courts in 

New York and elsewhere have repeatedly refused to uphold contracts that violate 

public policy and have held that parties may not waive illegality as a defense.”  In 

re Republic Airways Holdings Inc., 598 B.R. 118, 146 (Bankr. S.D.N.Y. 2019) 

(collecting cases); accord In re Dreier LLP, 421 B.R. 60, n.1 (Bankr. S.D.N.Y. 

2009) (“Elisa could not have waived the statute of limitations defense in the 

Guaranty, because such a waiver would have been contrary to public policy and 

unenforceable.” (citations omitted)).  “Invalidity of a contract offensive to public 

policy cannot be waived by the parties . . . [as] it is a barrier which the court itself 

[is] bound to raise in the interests of the due administration of justice.”  Wells 

Fargo Bank Nw., N.A. v. Energy Ammonia Transp. Corp., No. 01 Civ. 5861(JSR), 

2002 WL 31368264, at *2 (S.D.N.Y. Oct. 21, 2002) (quoting Ins. Co. of N. Am. v. 

S/S Cape Charles, No. 92 Civ. 6184, 1994 WL 263592, at *2 (S.D.N.Y. June 3, 

1994)) (citing Nyhus v. Travel Mgmt. Corp., 466 F.2d 440, 447 (D.C. Cir. 1972)); 

accord Application of 80 John St. Corp., 68 F. Supp. 251, 254 (S.D.N.Y. 1946) (“It 

would be contrary to public policy and unenforceable for the mortgagor here to 

waive the protection intended to be afforded him by the New York code section 
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forming part of the general moratorium statute.”).  As explained by the Supreme 

Court: 

[A] federal court has a duty to determine whether a contract violates 
federal law before enforcing it.  “The power of the federal courts to 
enforce the terms of private agreements is at all times exercised 
subject to the restrictions and limitations of the public policy of the 
United States as manifested in . . . federal statutes . . . .  Where the 
enforcement of private agreements would be violative of that policy, it 
is the obligation of courts to refrain from such exertions of judicial 
power.” 

Kaiser Steel Corp. v. Mullins, 455 U.S. 72, 83, 102 S. Ct. 851, 859 (1982) (quoting 

Hurd v. Hodge, 334 U.S. 24, 34-35, 68 S. Ct. 847, 853 (1948)).   

 Applying these principles to this case, the waiver provision in the Note 

Agreement should not have precluded Petróleo from asserting impossibility as a 

defense, as a matter of public policy.  The sanctions underlying its impossibility 

defense effectively made Petróleo’s performance under the Note Agreement 

illegal, absent a license from OFAC.  See Exec. Order No. 13850, 83 Fed. Reg. 

55243.  As the district court found, “[a]s a matter of law these sanctions make it 

legally impossible here for PDVSA to pay Dresser-Rand.”  (A-393 (emphasis 

added).)  So too for Petróleo.   

 In Wells Fargo Bank Northwest, N.A. v. Energy Ammonia Transportation 

Corp., the court found a triable issue of fact with respect to a contract’s liquidated 

damages provision, notwithstanding that under the contract, the defendant 

“waive[d] any provision of law which renders any provision hereof prohibited or 
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unenforceable in any respect.”  2002 WL 31368264, at *1-2.  Because the 

“[i]nvalidity of a contract offensive to public policy cannot be waived by the 

parties,” the court concluded that “no waiver has occurred, and one must reach the 

merits of whether the liquidated damages clause is an unenforceable penalty and 

therefore void as a matter of public policy.”  Id. at *2.   

 Likewise, in this case, at the very least, a triable issue of fact exists with 

respect to whether the waiver provision in the Note Agreement validly precluded 

Petróleo from asserting impossibility as a defense.  Summary judgment against 

Petróleo therefore should have been denied.     
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CONCLUSION 

For all of the foregoing reasons, this Court should reverse the district court’s 

award of summary judgment against Petróleo, reverse the district court’s entry of 

partial final judgment against Petróleo, and grant such other and further relief to 

Petróleo as it deems just and proper.   

Dated: October 6, 2020 
 

Respectfully submitted, 
 

HOGAN LOVELLS US LLP 
 

By: /s/  Robin L. Muir     
Dennis H. Tracey, III 
Robin L. Muir 

390 Madison Avenue 
New York, New York 10017 
(212) 918-3000 
dennis.tracey@hoganlovells.com 
robin.muir@hoganlovells.com 
 
Counsel for Defendant-Appellant 

PDVSA Petróleo, S.A. 

 

Case 20-1990, Document 34, 10/06/2020, 2946564, Page27 of 33



  
   
  

CERTIFICATE OF COMPLIANCE 

This brief complies with the type-volume limitation of Fed. R. App. P. 

32(a)(7)(B) because it contains 4,770 words, excluding the parts exempted by Fed. 

R. App. P. 32(a)(7)(B)(iii). 

This brief complies with the typeface requirements of Fed. R. App. 

P. 32(a)(5) and the type-style requirements of Fed. R. App. P. 32(a)(6) because it 

has been prepared in a proportionally spaced typeface using Microsoft Word 2010 

in Times New Roman 14-point font. 

 /s/  Robin L. Muir    
  Robin L. Muir 

 
 

Case 20-1990, Document 34, 10/06/2020, 2946564, Page28 of 33



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

SPECIAL APPENDIX 

Case 20-1990, Document 34, 10/06/2020, 2946564, Page29 of 33



i 

TABLE OF CONTENTS 

Page 

Order and Judgment of the Honorable Louis L. 

Stanton, dated May 29, 2020 .................................  SPA-1 

Judgment, dated May 29, 2020, Appealed From .......  SPA-3 

 

Case 20-1990, Document 34, 10/06/2020, 2946564, Page30 of 33



Case 1:19-cv-02689-LLS   Document 78   Filed 05/29/20   Page 1 of 2

SPA-1

L 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

- -- -~- ......., 

[
"~~~j( ~ONY . - - .. - -·'1; 
DOCUMENT " 

~ Fl.fCTRO\ICALLY FILED 

------------------------------------------------------------X 
DRESSER-RAND COMPANY, 

Plaintiff, 

-against-

PETROLEOS DE VENEZUELA, S.A. and 
PDVSA PETROLEO, S.A., 

Defendants. 
---- ------------------------------------------------- -------X 

I uUc:t: 
DATEF-IL-E-D-:---- ~~/~2-~·!72-C-· 

" ~ ~ 

19 Civ. 2689 (LLS) 

ORDER FOR JUDGMENT 

Certificate Under F.R.C.P. 54(b) 

There is no just reason for delay in entering final judgment against defendant PDVSA 

Petrole6, S.A. ("Petrole6") as guarantor to plaintiff Dresser-Rand company ofthe prompt 

payment when due of all obligations of the other defendant, Petrole6s de Venezuela, S.A. 

("PDVSA") under the January 20, 2017 Note Agreement covering $119,645 ,069.70 Senior 

Guaranteed Note, Series 2017 B. 

Under its guaranty Petrole6 "absolutely, irrevocably and unconditionally guarantees" 

prompt payment, and waives all defenses, including unenforceability of the obligations, except 

the defense of payment in full in cash. Id., § 6.04 

The Debtor PDVSA can assert the defense of impossibility, citing U.S. governmental 

sanctions blocking PDVSA transactions in the United States, thus raising issues which prevent, at 

least temporarily, judgment against it. 

Petrole6 has no such defense. It has waived, in sweeping language (but a necessary step 

to give practical effect to a guaranty) all defenses except payment. There is no defense that 

stands between it and judgment. Entering judgment against Petrole6 has no effect on PDVSA' s 

- 1 -
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case, except that payments made by Petrole6 will reduce the amount of PDVSA's exposure. 

Under present circumstances there may be substantial impediments to Dresser-Rand 

enforcing this favorable judgment, including encountering U.S. regulations. But it cannot address 

those obstacles (such as by obtaining a license) effectively and realistically until it has the 

judgment in hand. There is no just reason to delay that. 

Since only two payments were made before default and the interest rates are available, the 

amounts due are calculable, and they have been calculated. As of May 1, 2020 the amount due to 

Plaintiff under the Note agreement is $149,517,709.96. (Scherzer aff. May 27 , 2020). 

Accordingly, it is ordered that the Clerk enter judgment in favor of Dresser Rand 

Company and against defendant PDVSA Petrole6, S.A. in the amount of $149,517,709.96. 

Dated: New York, New York 
May 29, 2020 

- 2 -

I. .. ~ L. s J4lttlt.. 
LOUIS 1. STANTON 

U.S.DJ. 
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK
------------------------------------------------------------X
DRESSER-RAND COMPANY,

Plaintiff,                                                19 CIVIL 2689 (LLS)
               

-against-                                                             Rule 54(b) JUDGMENT

PETROLEÓS DE VENEZUELA, S.A. and
PDVSA PETROLEÓ, S.A.,

Defendants.
-----------------------------------------------------------X

It is hereby ORDERED, ADJUDGED AND DECREED: That for the reasons 

stated in the Court's Order dated May 29, 2020, there being no just reason for delay, pursuant to 

Fed. R. Civ. P. 54(b) judgment is hereby entered in favor of Dresser Rand Company and against 

defendant PDVSA Petroleó, S.A. in the amount of $149,517,709.96.

Dated: New York, New York
              May 29, 2020               

                                                                                                      RUBY J. KRAJICK

                                                                                              _________________________
                                                                                                           Clerk of Court

                                                                                    BY:

                                                                                              _________________________
                                                                                                            Deputy Clerk

        _________________________
                    Clererererererererererererererererererk of Courtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrtrt

BY:

       ___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
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