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INTRODUCTION 

Despite almost fifty pages of argument, much of which is devoted to irrelevant 

detail about wins and losses in unrelated foreign litigation between different parties,1 

Appellees have failed to excuse the three fundamental legal errors in the decision 

below, each of which merits reversal. 

First, the district court erred in applying the doctrine of forum non conveniens 

to Plaintiffs’ claims under the U.S. antitrust laws.  Relying on the Supreme Court’s 

decision in United States v. National City Lines, 334 U.S. 573, 596–97 (1948) 

(“National City Lines I”), several courts have concluded that “[t]he common law 

doctrine of forum non conveniens is inapplicable to suits brought under the United 

States antitrust laws.”  Indus. Inv. Dev. Corp. v. Mitsui & Co., Ltd., 671 F.2d 876, 

890–91 (5th Cir. 1982); Laker Airways Ltd. v. Pan Am. World Airways, 568 F. Supp. 

811, 818 (D.D.C. 1983).  To avoid this issue, Defendants argue that Plaintiffs failed 

to preserve this issue for appeal.  But Plaintiffs raised the “particularly high” burden 

in dismissing U.S. antitrust claims for forum non conveniens, alerted the district 

court that this Court had never authorized such a dismissal, and noted that at least 

one other Circuit had precluded such dismissal as a matter of law.  See Plaintiffs’ 

Response, R.36, PageID#1996 & n.3.  That is sufficient under this Court’s precedent, 

                                           

1 Defendants neglect to mention that, in these unrelated cases, other Prevent Group 
companies have been winning, not losing, in Germany. 
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which merely requires notice of the issue and some “minimal level of 

argumentation” in support of it.   

Second, the district court committed an error of law in determining that, under 

German law, Plaintiffs’ claims could be heard in Germany.  Defendants’ own 

declarations conceded that a German court would decline to adjudicate Plaintiffs’ 

claims under the Sherman Act and did not point to “any case in which a German 

court has exercised jurisdiction over claims under the Sherman Act.”  Wurmnest 

Decl., R.44, PageID##2273–74.  It was further undisputed that German and 

European antitrust law would only apply to the alleged harm to competition in those 

geographic areas, but not to harm to competition in the U.S., preventing German 

courts from adjudicating the core misconduct.  Appellants’ Br. 24–25.  The district 

court did not consider these undisputed realities of German law and erred in 

concluding that Plaintiffs’ claims could be brought in Germany.   

Third, in applying forum non conveniens, the district court erred in making 

factual findings inappropriate on a motion to dismiss, including about whether 

Prevent USA, an American company, “has any genuine connection to the United 

States.”  Opinion, R.56, PageID#2457.  Apparently relying on Defendants’ hundreds 

of pages of irrelevant German court judgments, and contrary to the well-pleaded 

allegations in the Complaint, the district court found Prevent USA to be unentitled 

to deference because it was “nothing more than a scouting party for the Prevent 
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Group, a cluster of European companies with no operations in the United States.”  

Id.  The district court also relied upon “Westlaw queries” to determine whether 

Plaintiffs had ever brought a lawsuit in the U.S. as a test of its citizenship.  Id.  These 

factual findings were inappropriate on a motion to dismiss. 

Each of these errors of law are independent bases to reverse and remand to 

the district court.   

ARGUMENT 

I. PLAINTIFFS ADEQUATELY PRESERVED FOR APPEAL THE 
ISSUE OF WHETHER FORUM NON CONVENIENS APPLIES TO 
ANTITRUST ACTIONS. 

In an attempt to distract from the threshold question of law in this appeal, 

Defendants assert that Plaintiffs failed to preserve for appeal the issue of whether an 

action under the Sherman Act may ever be dismissed for forum non conveniens.  

Opp. 19–22.  The standard to preserve an issue for appeal is low:  A litigant need 

only “state the issue with sufficient clarity to give the court and opposing parties 

notice that it is asserting the issue” and “provide some minimal level of 

argumentation in support of it.”  United States v. Huntington Nat’l Bank, 574 F.3d 

329, 332 (6th Cir. 2009).  As Defendants’ own cases explain, the policy behind this 

rule is “litigation fairness,” so that parties have notice and opportunity to address all 

arguments.  See In re Anheuser-Busch Beer Labeling Mktg. & Sales Pracs. Litig., 

644 F. App’x 515, 529 (6th Cir. 2016) (applying “litigation fairness” principle to 
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conclude that litigant waived “an argument raised for the first time in a footnote in 

a supplemental brief” because the opposing party did not have right to respond).  

This means that “[a]n argument is not forfeited on appeal because a particular 

authority or strain of the argument was not raised below, as long as the issue itself 

was properly raised.”  Mills v. Barnard, 869 F.3d 473, 483 (6th Cir. 2017) (citing 

single sentence in brief as sufficient to preserve issue on appeal because litigant “is 

not precluded from supplementing his argument with further legal citation on 

appeal”); Leonor v. Provident Life & Acc. Co., 790 F.3d 682, 687 (6th Cir. 2015) 

(“We have recognized a distinction between failing to properly raise a claim before 

the district court and failing to make an argument in support of that claim.”). 

Applying these principles, this Court has been reluctant to find that issues of 

law were not adequately preserved for appeal, particularly when, as here, the issue 

was raised below and has been fully briefed to the appellate court.  For example, in 

Hudson v. City of Highland Park, the Court held that the issue of causation was 

preserved for appeal when the plaintiff stated in its brief in support of a motion for 

judgment on the pleadings and its motion for reconsideration in the district court that 

“‘there are important other facts supporting causation’ and ‘[t]he Court did not 

consider [its] argument that the free speech claim sufficiently pled causation.’”  943 

F.3d 792, 799 (6th Cir. 2019).  The Court held that those two statements were 

sufficient to preserve the causation issue because the plaintiff “identified the issue 
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and provided some minimal level of argumentation in support of it.”  Id. at 799 

(citing Huntington, 574 F.3d at 331).  Indeed, this Court has held that an issue is 

preserved even when it is expressly disclaimed in a brief and then raised later at oral 

argument.  See Huntington, 574 F.3d at 331; see also Lucaj v. Fed. Bureau of 

Investigation, 852 F.3d 541, 548 n.4 (6th Cir. 2017). 

And in Mills, 869 F.3d at 483, the Court held that the plaintiff did not forfeit 

its argument that there was a lack of probable cause under the Court’s earlier 

decision in Gregory v. City of Louisville, 444 F.3d 725, 749–50 (6th Cir. 2006), even 

though the plaintiff did not cite Gregory in the district court.  The Court clarified 

that “the issue itself was properly raised” because the plaintiff “argued below that” 

although there was initially probable cause to investigate, the DNA analyst made 

errors “that caused the criminal proceeding to advance” beyond a mere investigation.  

Mills, 869 F.3d at 483.  “This argument was sufficient to raise the issue that, despite 

the initial existence of independent probable cause, [the DNA analyst’s] analysis 

was the cause of continued proceedings.”  Id.  And even though the plaintiff did not 

cite Gregory, the Court held that the plaintiff was “not precluded from 

supplementing his argument with further legal citation on appeal.”  Id.   

Here, both Defendants and the district court had adequate notice of the issue, 

and Plaintiffs provided more than some “minimal level of argumentation” in support 

of it.  In the operative portion of Plaintiffs’ brief below, which Defendants 
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conveniently omit from their brief to this Court, Plaintiffs specifically identified a 

split of authority and noted that the Sixth Circuit needed to address the issue of 

whether an antitrust action may be dismissed for forum non conveniens:  “The Sixth 

Circuit has yet to address this issue, with only one district court within the Sixth 

Circuit commenting on the issue in dicta, ultimately concluding that the foreign court 

was inadequate for other reasons.”  Plaintiffs’ Response, R.36, PageID#1996 & n.3.  

Immediately following that statement, Plaintiffs cited the Eastern District of 

Michigan’s decision in Nat’l Hockey League Players’ Ass’n v. Plymouth Whalers 

Hockey Club, 166 F. Supp. 2d 1155, 1162 (E.D. Mich. 2001).  Defendants concede 

that, in citing Nat’l Hockey League Players’, Plaintiffs identified for the district court 

“the only on-point decision in this Circuit.”  Opp. 21 n.5. 

Defendants are incorrect in asserting that the argument was “mentioned only 

in a footnote.”  Opp. 21.  In the body of their brief in opposition to the motion to 

dismiss, Plaintiffs stated that “there is substantial disagreement among the Circuits 

about whether forum non conveniens is available at all in favor of a foreign forum.”  

Plaintiffs’ Response, R.36, PageID#1996.  Plaintiffs proceeded to cite the leading 

federal courts treatise, Wright & Miller’s Federal Practice, which collected and 

discussed the relevant authority, including Mitsui.  Id. (citing Wright & Miller, Fed. 

Prac. & Proc. Juris. § 3818 (4th ed., April 2020 update) (citing and discussing Mitsui, 

National City Lines I and II, and Capital Currency)).   
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Defendants’ cases involved fact patterns that contrast starkly with the way that 

Plaintiffs presented their argument.  In Knall Beverage, Inc. v. Teamsters Local 

Union No. 293 Pension Plan, this Court found that a due process challenge was not 

adequately preserved for appeal when appellants only “include[d] a passing 

reference in their brief below to a Supreme Court case involving due process” but 

never “clearly argued that submitting their dispute to arbitration would amount to a 

denial of due process.”  744 F.3d 419, 424 (6th Cir. 2014).  Unlike in Knall, as 

Defendants recognize, Plaintiffs cited the only case in this Circuit where a district 

court had addressed the issue.  Opp. 21 n.5.  

Next, Defendants cite Anheuser-Busch, 644 F. App’x at 529, for the 

proposition that arguments made in a footnote are waived.  Opp. 21.  As discussed 

above, Plaintiffs’ argument was made in the text of the brief, as the first argument 

in the relevant section.  See Plaintiffs’ Response, R.36, PageID#1996.  Even so, 

Anheuser-Busch is further distinguishable because there, the argument was made not 

only exclusively in a footnote, but was also included in a supplemental brief 

submitted after the reply brief and the appellant “expressly waived that argument in 

an oral hearing before the district court.”  644 F. App’x at 529.  Even then, the Court 

held plaintiffs “came close” to preserving the issue when they argued in a section of 

their brief about an entirely different argument that “at least two courts have” 

addressed the issue.  Id.  Likewise, in Fifth Third Mortg. Co. v. Chi. Title Ins. Co., 
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692 F.3d 507, 513 (6th Cir. 2012), the defendant waived its affirmative defense of 

subrogation when defendant only mentioned its “subrogation rights” one time in a 

footnote without argument or authority. 

Defendants’ cases establish only that a complete failure to raise or provide 

authority in support of an argument suffices to amount to waiver of that argument 

on appeal.  See Farocean Marine v. Romans, 189 F. App’x 382, 385 (6th Cir. 2006) 

(plaintiff waived argument that bill of costs contained a “mathematical/clerical 

error” when plaintiff did not object to error at hearing and then specifically requested 

the incorrect amount); Noble v. Chrysler Motors Corp., Jeep Div., 32 F.3d 997, 1002 

(6th Cir. 1994) (plaintiffs did not preserve statute of limitations waiver when they 

merely noted “that defendants did not address the untimeliness issue,” citing no 

authority and making no other argument). 

Finally, Defendants assert that even if there was no waiver, no exceptional 

circumstances apply to allow the Court to consider this threshold issue of law.  Opp. 

22.  But as described above, exceptional circumstances are not required when the 

issue is a pure question of law and no further factual development is necessary.  See, 

e.g., In re Morris, 260 F.3d 654, 664 (6th Cir. 2001) (Court “should address an issue 

presented with sufficient clarity and requiring no factual development if doing so 

would promote the finality of litigation in this case”); Friendly Farms v. Reliance 

Ins. Co., 79 F.3d 541, 544–45 (6th Cir. 1996) (notwithstanding waiver, “this Court 
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has discretion to entertain novel questions”); D.D. v. Scheeler, 645 F. App’x. 418, 

423 (6th Cir. 2016) (“Because [issue] has been briefed, the factual record does not 

need expansion, and a decision on the merits will save judicial resources, we proceed 

to consider the merits”); Thomas v. Bright, 937 F.3d 721, 734 (6th Cir. 2019), cert. 

denied, 141 S. Ct. 194 (2020); Wayne Cty. Neighborhood Legal Servs. v. Nat’l Union 

Fire Ins. Co., 971 F.2d 1, 3 n.2 (6th Cir. 1992). 

If the Court declines to consider this issue, the proper recourse is remand.  See, 

e.g., Banas v. Hagbom, 806 F. App’x 439, 443 n.2 (6th Cir. 2020); Huntington, 574 

F.3d at 334. 

II. AN ACTION UNDER THE U.S. ANTITRUST LAWS MAY NOT BE 
DISMISSED FOR FORUM NON CONVENIENS. 

As Plaintiffs explained in their opening brief, forum non conveniens does not 

apply to antitrust actions because a foreign forum can never be adequate to 

adjudicate claims under the Sherman Act.  Appellants’ Br. 15–22.  In National City 

Lines I, 334 U.S. at 596–97, the Supreme Court held that courts do not have the 

power to dismiss U.S. antitrust claims for forum non conveniens.  A year later, the 

Supreme Court reiterated the rule “that forum non conveniens [is] not applicable in 

antitrust suits,” United States v. National City Lines, 337 U.S. 78, 79–80 (1949) 

(“National City Lines II”), despite permitting the transfer of antitrust actions under 

28 U.S.C. § 1404(a) from one district to another.  Applying this precedent, the Fifth 

Circuit—in a holding that has been continually reaffirmed by that court—reversed 
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dismissal of antitrust claims based on forum non conveniens.  See Mitsui, 671 F.2d 

at 890–91 (“The common law doctrine of forum non conveniens is inapplicable to 

suits brought under the United States antitrust laws.”). 

Defendants launch a series of attacks on Mitsui, first attempting to distinguish 

the German courts here, which Defendants say have robust antitrust protections, 

from the Indonesian court system in Mitsui, which the Fifth Circuit observed “would 

not apply U.S. antitrust law or something substantially equivalent.”  Opp. 25 

(quoting Mitsui, 671 F.2d at 891); see also Opp. 28.  But that is a distinction without 

a difference.  Mitsui did not turn on whether Indonesian courts had equivalent 

antitrust protections, but instead whether they would apply the Sherman Act.  The 

court explained that differences in antitrust statutes are not merely differences in 

“substantive law” like “the civil obligations owed by one private party to another in 

a tort case.”  Mitsui, 671 F.2d at 891 n.20.  Sherman Act claims are “conceived as a 

part of the scheme of enforcement of statutes enacted to protect United States 

commerce.”  Id.  And the court had “little doubt that the Indonesian courts would 

quite properly refuse to entertain plaintiffs’ Sherman Act claim.”  Id. at 891.  The 

same is true of German courts, a point that is not disputed by Defendants.2  Like in 

                                           

2 Plaintiffs’ foreign law expert opined that he was “not aware of any case in which a 
German court has exercised jurisdiction over claims under the Sherman Act.”  
Declaration of Helmut Köhler (“Köhler Decl.”), R.37, PageID#2142.  Defendants’ 
German law declaration said that “such observation is not relevant” because German 

Case: 21-1379     Document: 24     Filed: 07/28/2021     Page: 17



11 
 

Mitsui, then, a “dismissal for forum non conveniens, then, would be the functional 

equivalent of a decision that defendants’ acts are beyond the reach of the Sherman 

Act.”  Id.  As the Fifth Circuit made clear, “[e]ven without the authority of National 

City Lines, we would reach the conclusion that antitrust cases cannot be dismissed 

on the ground that a foreign country is a more convenient forum.”  Id. at 890–91.    

The court in Laker Airways, 568 F. Supp. at 818, aptly explained this point:  

Antitrust cases are unlike litigation involving contracts, 
torts, or other matters recognized in some form in every 
nation. . . . [T]he antitrust laws of the United States 
embody a specific congressional purpose to encourage the 
bringing of private claims in the American courts in order 
that the national policy against monopoly may be 
vindicated.  To relegate a plaintiff to the courts of a nation 
which does not recognize these antitrust principles would 
be to defeat this congressional direction by means of a 
wholly inappropriate procedural device.   

While conceding, as they must, that Laker Airways has fully endorsed Mitsui, 

Defendants suggest Laker Airways is not persuasive because the court “engaged in 

a full forum non conveniens analysis,” held that the “‘United States was the hub’” of 

the action, and that English law “failed ‘to recognize liability for the acts which the 

                                           

courts could theoretically apply U.S. antitrust law so long as it did not conflict with 
the public policy of Germany.  Wurmnest Decl., R.44, PageID##2273–74.  But 
Professor Köhler specifically explained that the German courts would consider the 
Sherman Act to be opposed by German public policy and would refuse to apply it.  
Köhler Decl., R.37, PageID##2141–42.  The district court did not mention these 
arguments, merely noting that Plaintiffs’ German expert only opined that there are 
“less generous damages awards” in Germany.  Opinion, R.56, PageID#2450 n.3.   
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defendants are alleged to have committed.’”  Opp. 25 n.6.  This misrepresents Laker 

Airways, in which the court declined to dismiss for forum non conveniens because, 

as in Mitsui, “British courts could not and would not enforce the American antitrust 

laws.”  568 F. Supp. at 818.3   

Defendants next cite a string of cases that disagree with Mitsui.  Opp. 25.  The 

first set of these cases are from the Second Circuit, which, as discussed in Plaintiffs’ 

opening brief, Appellants’ Br. 20, has disagreed with Mitsui.  See Capital Currency 

Exch., N.V. v. Nat’l Westminster Bank PLC, 155 F.3d 603 (2d Cir. 1998); CSR Ltd. 

v. Fed. Ins. Co., 141 F. Supp. 2d 484 (D.N.J. 2001); Celestin v. Martelly, 2021 WL 

919045 (E.D.N.Y. Mar. 10, 2021).  But as Plaintiffs explained in their opening brief, 

Capital Currency and its progeny were based on a misapplication of prior Second 

Circuit precedent.  Appellants’ Br. 20–21.  The Second Circuit was relying on 

Transunion Corp. v. PepsiCo, Inc., 811 F.2d 127, 130 (2d Cir. 1987), which 

expressly distinguished the antitrust laws from the RICO statute, acknowledging the 

strength of the legislative history behind the Clayton Act’s special venue provision.  

Transunion, 811 F.2d at 130.  Critically, Defendants do not dispute this argument or 

                                           

3 See also Laker Airways Ltd. v. Pan Am. World Airways, 559 F. Supp. 1124, 1130 
& n.25, 1136 (D.D.C. 1983), aff’d, 731 F.2d 909 (D.C. Cir. 1984) (it would be 
“entirely inappropriate to suggest that a court of the United States should stay or 
otherwise abandon a proceeding brought under the Sherman Act to wait to see how 
another nation’s courts would handle the same allegations”). 
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cite Transunion, which undermines both Capital Currency and their argument that 

the Sherman Act and RICO statutes are indistinguishable. 

Defendants’ next set of cases, Opp. 25–26, are not antitrust cases.4  As the 

Fifth Circuit emphasized in Mitsui, relying on National City Lines I, the analysis for 

antitrust claims is different.  Mitsui, 671 F.2d at 890 (defendants’ argument 

“misconceives the holding of National City Lines, which was that [antitrust venue 

provision] was a statutory elimination of judicial discretion concerning where the 

case should be tried” and that, even without National City Lines, penal nature of 

antitrust statute means it cannot be enforced outside the U.S.); see also Haynsworth 

v. The Corp., 121 F.3d 956, 968 (5th Cir. 1997) (distinguishing antitrust claims from 

other actions). 

This distinction has been repeatedly affirmed by the Fifth Circuit.  In Kempe, 

876 F.2d at 1143, the court affirmed that “under the law of this Circuit, federal 

antitrust claims are immune from the doctrine of forum non conveniens.”  The court 

also reaffirmed its holding that “section 1404 only overruled the holding of National 

City Lines I to the extent that it applied to cases that could be transferred from one 

                                           

4 See Penwest Dev. Corp. v. Dow Chem. Co., 667 F. Supp. 436, 439 (E.D. Mich. 
1987) (negligence claims); Kempe v. Ocean Drilling & Expl. Co., 683 F. Supp. 1064, 
1067 (E.D. La. 1988) (RICO claims); Howe v. Goldcorp Investments, Ltd., 946 F.2d 
944, 948–49 (1st Cir. 1991) (forum non conveniens applies to securities actions, 
reasoning that “the Court in National City Lines I relied heavily on the legislative 
history of the antitrust law’s special venue statute” (emphasis in original)).   
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federal district court to another.”  Id. at 1144.  Similarly, in Haynsworth, the Fifth 

Circuit explained that Congress’s purpose in encouraging private antitrust claims “is 

precisely this crucial point of difference between antitrust suits and other types of 

actions, that led us to prohibit forum non conveniens dismissals in antitrust cases 

while allowing them in others.”  121 F.3d at 968 (internal citations and quotation 

marks omitted).  Defendants’ assertion that the Fifth Circuit has retreated from its 

central holding in Mitsui, see Opp. 26, is simply incorrect.   

Defendants characterize the “underpinnings” of Mitsui as relying on an 

outdated assumption that other countries cannot “vindicate substantive rights 

protected by U.S. antitrust law,” Opp. 28, but that misses the point of Mitsui and 

Laker Airways, which held that forum non conveniens can never be used to dismiss 

Sherman Act claims, regardless of whatever antitrust protections may exist in a 

foreign jurisdiction.  In Mitsui, the court distinguished Piper Aircraft Co. v. Reyno, 

454 U.S. 235, 247 (1981), where the Supreme Court held that “a change in 

substantive law” does not preclude dismissal for forum non conveniens.  The Mitsui 

court reasoned that Reyno was “not inconsistent with our analysis here” because: 

Reyno involved the civil obligations owed by one private 
party to another in a tort case; by contrast, a private 
antitrust suit is conceived as a part of the scheme of 
enforcement of statutes enacted to protect United States 
commerce.  In Reyno, there was no question that the 
doctrine of forum non conveniens was applicable; the only 
question was “the proper application of the doctrine.”  In 
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this case, the question is whether the doctrine should apply 
at all. 

Mitsui, 671 F.2d at 891 n.20 (internal citations omitted).     

The same is true for the Supreme Court’s decision in Mitsubishi Motors Corp. 

v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614 (1985), Opp. 29.  In Mitsubishi, the 

Court enforced an arbitration provision that provided for arbitration of claims, 

including plaintiff’s Sherman Act claims, in Japan.  473 U.S. at 635–36.  But the 

Court further reasoned that if an arbitration provision operated “as a prospective 

waiver of a party’s right to pursue statutory remedies for antitrust violations, we 

would have little hesitation in condemning the agreement as against public policy.”  

Id. at 637 n.19.  Because plaintiffs could pursue their claims under the Sherman Act, 

and, critically, because American courts would then decide whether that award was 

enforceable, the Court enforced the arbitration provision.  Id. at 635–36.  The Fifth 

Circuit has rejected Defendants’ argument that Mitsubishi undermines Mitsui.  See 

Haynsworth, 121 F.3d at 968.   

Nor is Mitsui inconsistent with Congressional intent.  Opp. 29.  Defendants 

assert that the passage of the Foreign Trade Antitrust Improvements Act (“FTAIA”) 

shortly after Mitsui supports its position.  Opp. 30 (citing Hartford Fire Ins. Co. v. 

California, 509 U.S. 764 (1993)).  But the Supreme Court recognized that, in passing 

the FTAIA, “Congress expressed no view on the question whether a court with 

Sherman Act jurisdiction should ever decline to exercise such jurisdiction on 
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grounds of international comity.”  Hartford, 509 U.S. at 798.  Instead, the FTAIA 

merely clarifies when the Sherman Act applies extraterritorially.  Id.   

III. THE DISTRICT COURT’S APPLICATION OF THE FORUM NON 
CONVENIENS DOCTRINE IS PREMISED ON ERRORS OF LAW 
AND FACT. 

Defendants argue that the District Court’s application of the forum non 

conveniens doctrine is subject to substantial deference and the application of an 

abuse of discretion standard.  Opp. 31.  However, where there are errors of law 

committed in the application of the forum non conveniens standard, those legal 

issues are reviewed de novo.  See, e.g., DRFP L.L.C. v. Republica Bolivariana de 

Venezuela, 622 F.3d 513, 518 (6th Cir. 2010); see also Murray v. British Broad. 

Corp., 81 F.3d 287, 292 (2d Cir. 1996).  As detailed below, errors of law permeate 

the District Court’s analysis, no matter how much Defendants try to reframe them 

as issues of fact. 

A. THE DISTRICT COURT REACHED ERRONEOUS 
CONCLUSIONS OF LAW IN DETERMING THAT GERMANY 
IS AN ADEQUATE ALTERNATIVE FORUM. 

Whether an alternative forum is adequate is a decision of foreign law, which 

this Court reviews de novo.  Servo Kinetics, Inc. v. Tokyo Precision Instruments Co., 

475 F.3d 783, 790 (6th Cir. 2007).  Defendants do not address Servo, which Plaintiffs 

raised in their opening brief.  Appellants’ Br. 11.  Instead, Defendants cite cases 

holding that balancing the public and private interest factors is reviewed for abuse 
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of discretion.  Opp. 31.  But, as noted above, that standard does not apply to matters 

of law. 

Defendants assert that when “proceedings to resolve the parties’ dispute are 

underway in a foreign country,” the foreign court is likely an adequate alternative.  

Opp. 32 (citing Sinochem Int’l Co. v. Malaysia Int’l Shipping Corp., 549 U.S. 422, 

435 (2007) (emphasis added)).  But Defendants themselves acknowledge elsewhere 

in their brief that Plaintiffs “are not among the Prevent Group entities that are 

plaintiffs in the German cases against VWAG.”  Opp. 45.  And Defendants do not 

dispute that the claims at issue in this action are not being litigated anywhere else.   

The parties’ German law declarations are consistent that a German court 

would only adjudicate the dispute with respect to harm to competition in Germany 

or Europe, not to harm to competition in the U.S.  It is “a well-established principle” 

that foreign courts will not apply U.S. penal statutes.  Mitsui, 671 F.2d at 891.  And 

as Plaintiffs established in the district court, no German court has applied the 

Sherman Act.  Köhler Decl., R.37, PageID##2141–42.  Defendants’ own 

declarations conceded that a German court would decline to apply foreign law—

which would include Plaintiffs’ claims under the Sherman Act—based on “the limits 

of the public policy,” and could not identify “any case in which a German court has 

exercised jurisdiction over claims under the Sherman Act.”  Wurmnest Decl., R.44, 

PageID##2273–74.  Defendants instead conceded that “a German court could apply 
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German or European antitrust law to alleged effects in Germany and Poland,” and a 

German court would hear the dispute under “German and/or European antitrust law 

as far as damages from anticompetitive conduct affecting the German or European 

market are concerned.”  Opp. 36–37.   

But for injuries to competition in the U.S., on which Plaintiffs’ antitrust claims 

are premised, the foreign court would only apply U.S. law “within the limits of the 

public policy reservation.”  Wurmnest Decl., R.44, PageID#2273.  Retired German 

appellate judge, Professor Köhler specifically explained that the German court 

would consider the Sherman Act to be opposed by German public policy and would 

refuse to apply it.  Köhler Decl., R.37, PageID#2142 (¶¶ 9–10).  Defendants’ experts 

never rebutted that statement, saying only that there is “no general legal barrier” to 

the application of U.S. antitrust law but identifying no basis for a German court to 

apply U.S. law.  Wurmnest Decl., R.44, PageID#2274 (¶ 29).  To relegate Plaintiffs 

to Germany, then, would foreclose consideration of, or liability for, Defendants’ 

conduct to the extent it caused antitrust effects in the U.S.  The district court did not 

credit, or even cite, this undisputed issue of German law, instead holding, without 

explanation, that Plaintiffs’ claims could be brought in Germany.   

For the proposition that the district court did not err in making these 

determinations of German law, Defendants cite Wong v. PartyGaming Ltd., 589 F.3d 

821, 831 (6th Cir. 2009).  Opp. 34–35.  But in Wong, “plaintiffs do not claim that 
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Gibraltar is an inadequate forum; rather, they merely attack the thoroughness of the 

district court’s determinations on the issue,” amounting to an abuse of discretion.  

Wong, 589 F.3d at 831.  Here, by contrast, the district court’s determination of 

foreign law was erroneous, leading it to incorrectly conclude that Germany is an 

adequate alternative forum.  That is an error of law reviewed de novo.  Servo, 475 

F.3d at 790. 

Finally, Defendants argue that the district court did not err in finding the 

German court could exercise jurisdiction over VWGoA.  Opp. 37.  Although the 

district court provided no reasoning on this issue, Defendants’ German law 

declarations merely opined that VWGoA could be liable as a joint tortfeasor, not 

that the German court would exercise personal jurisdiction over claims against 

VWGoA.  Hüßtege Decl., R.43, PageID#2252 (¶ 7).  None of Defendants’ German 

law declarations rebutted Plaintiffs’ expert declaration that there is no jurisdiction 

for even “connected claims that would require joinder of parties.”  Lüke Decl., R.38, 

PageID#2155.  In crediting the Defendants’ declarations on this point, the district 

court made an incorrect conclusion of German law on a German court’s ability to 

exercise jurisdiction over VWGoA, which is a legal error.  This independently 

establishes Germany as an inadequate alternative forum.  Ajuba Int’l, L.L.C. v. 

Saharia, 871 F. Supp. 2d 671, 693 (E.D. Mich. 2012). 
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B. THE DISTRICT COURT COMMITTED AN ERROR OF LAW 
IN FAILING TO AFFORD DEFERENCE TO PLAINTIFFS’ 
CHOICE OF FORUM. 

The district court separately committed an error of law in holding that 

Plaintiffs, one of which is a U.S. corporation, are not entitled to deference for their 

choice of a U.S. forum by discrediting the well-pleaded factual allegations in the 

Complaint and instead making its own factual findings contrary to those allegations.  

Again, contrary to Defendants’ position, this error of law is reviewed de novo.  See 

Zions First Nat’l Bank v. Moto Diesel Mexicana, S.A. de C.V., 629 F.3d 520, 525 

(6th Cir. 2010).   

The district court erred in making these factual findings on a motion to 

dismiss, including about whether Prevent USA “has any genuine connection to the 

United States.”  Opinion, R.56, PageID#2457.  Without citation, the district court 

opined that “Prevent USA appears to be nothing more than a scouting party for the 

Prevent Group . . . .”  Id.  The district court did not explain why Prevent USA is a 

“scouting party” or cite any authority suggesting that “scouting parties” deserve less 

deference than any other kind of American company.  Next, the district court 

examined what it termed “Plaintiffs’ litigation history,” relying on hundreds of pages 

of extraneous German court judgments submitted by Defendants, to conclude that 

Plaintiffs’ choice of forum was motivated by “forum shopping.”  Opinion, R.56, 

PageID#2457; id. PageID##2457–66.  As Defendants now concede, none of this was 
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“Plaintiffs’ litigation history.”  See Opp. 45 (acknowledging Plaintiffs “are not 

among the Prevent Group entities that are plaintiffs in the German cases against 

VWAG”). 

Defendants attempt to excuse the district court’s failure to give proper 

deference to the choice of forum by arguing that Prevent USA is not a U.S. company 

“in any meaningful sense.” Opp. 42.  In support of their assault on Prevent USA’s 

citizenship, Defendants double down on their inappropriate factual arguments, 

including extraneous facts that the district court did not consider.  Opinion, R.56, 

PageID#2467.  Defendants are thus left to rely on their argument that there is no 

record that Prevent USA has sued in the U.S., which Defendants claim is “an 

unlikely state of affairs” for a U.S. company.  Opp. 42.  It is farcical to suggest that 

the failure to litigate in the past entitles a U.S. plaintiff to less deference. 

None of Defendants’ authorities rescue the district court’s analysis.  

Defendants seek to rely on Rustal Trading US, Inc. v. Makki, 17 F. App’x 331, 338 

n.6 (6th Cir. 2001), in which the Court held that deference was not required when 

the plaintiff “admit[ted] that it is a shell corporation formed for the sole purpose of 

bringing this lawsuit and whose only asset is its right of action obtained by 

assignment from [a foreign entity].”  Here, the only evidence on which the district 

court found that Prevent USA is a “shell corporation,” is that it is a “scouting party” 

and is not litigious, but neither the district nor Defendants explain, or cite any 
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authority explaining, why those factors entitle Prevent USA’s choice of forum to 

“little, if any, deference.”  Opinion, R.56, PageID#2457.  Far from Rustal, Prevent 

USA is an American corporation, with business operations in the U.S., and its choice 

of its home forum is entitled to substantial deference.  Zions, 629 F.3d at 525. 

Defendants next rely on the litigation between entities affiliated with Plaintiffs 

and VWAG to show “forum shopping.”  Opp. 44–45.  First, contrary to Defendants 

assertion, Plaintiffs never alleged that “Prevent Group,” which is not even an entity, 

is the “real party in interest.”  Opp. 44.  Plaintiffs instead explained through its 

German law experts that Plaintiffs are not party to those foreign actions, see Köhler 

Decl., R.37, PageID##2144–52 (¶¶ 15–39).  Second, there is no case in Germany in 

which these claims are being litigated.  Id. PageID##2144–52 (¶¶ 15–39).  And third, 

that German courts have determined other entities, not including Plaintiffs, are 

“interconnected,” Opp. 45, has no relevance.  Importantly, Defendants concede, as 

they must, that Plaintiffs “are not among the Prevent Group entities that are plaintiffs 

in German cases against VWAG.”  Opp. 45.   

Defendants’ other cases on this point are similarly inapposite.  In PTW Energy 

Servs., Inc. v. Carriere, 2019 WL 3996874, at *7–8 (D. Colo. Aug. 23, 2019), the 

court held that “[t]he presence of parallel litigation in a foreign forum does not 

necessarily affect the forum non conveniens analysis,” but because the foreign 

proceeding concerned “the same legal issues” and would create “multiple issues 
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related to preclusion,” dismissal was appropriate.  Defendants have never argued 

that any issue is subject to preclusion or that ongoing foreign litigation would resolve 

the issues between the parties.  Instead, Defendants point to only one issue, “Project 

1,” that may be considered in both courts.  Opp. 44.  But “Project 1” refers only to 

VWAG’s broader strategy to harm the Prevent Group, allegations included as 

background in the Complaint, not to any legal issues subject to preclusion.5   

C. IN WEIGHING THE PRIVATE AND PUBLIC INTEREST 
FACTORS, THE DISTRICT COURT COMMITTED ERRORS 
OF LAW REQUIRING REVERSAL. 

The district court erred in concluding that Germany has a stronger nexus to 

the dispute and is the location of discovery, ignoring that the U.S. has a special 

interest in applying its antitrust laws and has greater access to relevant discovery.6   

First, the Complaint alleges a significant U.S. nexus, which the district court 

failed to address.  Appellants’ Br. 34 (citing Complaint, R.1, PageID##39–40, 45, 

51–52 (¶¶ 105, 125, 142, 147–148).  That one of two Defendants and neither Plaintiff 

                                           

5 See also Strategic Value Master Fund, Ltd. v. Cargill Fin. Servs., 421 F. Supp. 2d 
741, 755 (S.D.N.Y. 2006) (plaintiffs sued in the U.S. even though plaintiffs knew 
court could not obtain jurisdiction over the proper foreign defendant). 
6 As explained in Plaintiffs’ opening brief, Appellants’ Br. 37, the district court’s 
error is highlighted by Mucha v. Volkswagen Aktiengesellschaft, No. 17-cv-5092 
(DLI)(PK), 2021 WL 2006079 (E.D.N.Y. May 20, 2021), where the court recently 
denied Volkswagen’s same claims of inconvenience.  Defendants fail to distinguish 
Mucha. 
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resides in Germany does not suffice to transform this to a German dispute.  Nor, as 

shown above, is it appropriate to treat all “Prevent Group” entities the same.  As the 

district court acknowledged, “Prevent Group” is not a named party and is not the 

plaintiff in this case.  Opinion, R.56, PageID##2437–38 n.1.7  

Relatedly, the district court did not consider the location of relevant evidence 

or that the vast majority of the evidence will be subject to discovery in the U.S.  

Appellants’ Br. 33–35.  The district court also made an error of German law in 

apparently concluding that there would be equal or greater access to discovery under 

German law.  See id.; see also Gen. Motors Corp. v. Ignacio Lopez de Arriortua, 

948 F. Supp. 656, 667 (E.D. Mich. 1996) (“there is greater access to witnesses and 

documents in this forum than there is in the German forum”).  Defendants attempt 

to cure this error by making vague claims to discovery of unnamed non-parties who 

may be located abroad and have relevant evidence.  Opp. 40.  But neither Defendants 

nor the district court identified these people or where they are located, nor explained 

why they would be subject to discovery under German law but not U.S. law.  See, 

e.g., Zions, 629 F.3d at 526.  

                                           

7 Defendants authority is unlike the situation here.  Opp. 41–42.  In Ranza v. Nike, 
Inc., 793 F.3d 1059, 1066–67 (9th Cir. 2015), the court found forum shopping 
because foreign litigation “addressed each of [plaintiff’s] allegations” and 
“presented the facts, law and positions of the parties on each of [plaintiff’s] claims.”  
The same is true for Sinochem, 549 U.S. at 435, and Faber-Plast GmbH v. Kleinert, 
997 F. Supp. 846, 847 (E.D. Mich. 1998).     
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Second, the district court failed to consider the U.S. interest in enforcing the 

antitrust laws.  Defendants’ cite Piper, which involved no federal statute but routine 

negligence claims.  Piper, 454 U.S. at 261.  Defendants attempt to distinguish the 

Supreme Court’s express statement that “undoubtedly there exists a strong national 

interest in antitrust enforcement,” Vendo Co. v. Lektro–Vend Corp., 433 U.S. 623, 

635 (1977) (Rehnquist, J., plurality opinion), by noting that the Court also said “all 

federal policies enacted into law by Congress are important.”  Opp. 40 n.11.  This 

does not change the express statement about the strong national interest in antitrust 

enforcement.  Defendants’ own Supreme Court authority from years later reiterated 

the same principle.  Mitsubishi, 473 U.S. at 635.   

Third, Defendants’ vague references to “data privacy laws,” travel to 

Germany, and translation costs do not call for dismissal.  Opp. 41.  Defendants 

identify no data privacy law that would prohibit discovery of any relevant document.  

And with respect to translation and travel, the district court failed to consider that 

much of the relevant evidence will be in English, Dutch, or Portuguese.  Appellants’ 

Br. 35–36.  When “translation costs” are present “[i]n either forum,” this factor 

cannot weigh in favor of dismissal.  Gen. Motors, 948 F. Supp. at 667; Zions, 629 

F.3d at 526. 
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Finally, the district court erred in using its own “Westlaw queries” to make a 

factual finding that Plaintiffs have not sued in the U.S. while ignoring that 

Defendants have frequently chosen the U.S. courts.  Appellants’ Br. 29. 

IV. THERE IS NO OTHER BASIS ON WHICH TO AFFIRM THE 
DISTRICT COURT, AND IF SO, REMAND WOULD BE THE 
APPROPRIATE REMEDY. 

The district court did not consider the merits of Plaintiffs’ claims, making 

remand is appropriate to allow the district court to decide those issues in the first 

instance.  See, e.g., Freed v. Thomas, 976 F.3d 729, 741 (6th Cir. 2020) (remanding 

when trial court “did not directly address the merits” because trial court “is in the 

best position to resolve any dispositive issues on the merits in the first instance”).8 

CONCLUSION 

The Court should reverse and remand for further proceedings on the merits of 

Plaintiffs’ claims.   

 

 

 

 

 

                                           

8 Should the Court decide to address Plaintiffs’ claims on the merits, Plaintiffs 
request leave to file additional briefing with the Court on those issues.   
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PETITIONER-APPELLANT’S DESIGNATION OF  
RELEVANT DISTRICT COURT DOCUMENTS 

Petitioner-Appellants Prevent USA Corporation and Eastern Horizon Group 

Netherlands B.V., pursuant to 6th Circuit Rules 28(a) and 30(g), designate the 

following relevant documents in the electronic record:  

Record 
Entry 

Description of Document PageID # 

1 Complaint and Request for Jury Trial (Nov. 18, 2019) 1–75 
31 Defendants’ Motion to Dismiss Complaint (Mar. 19, 

2020) 
641–694 

33 Declaration by Dr. Detlef Hass in Support of Motion to 
Dismiss (Mar. 19, 2020) 

778–790 

34 Declaration by Dr. Detlef Hass in Support of Motion to 
Dismiss (Mar. 19, 2020)  

1265–1277 

36 Plaintiffs’ Response to Motion to Dismiss (May 28, 
2020) 

1974–2018 

37 Declaration by Dr. Helmut Köhler in Opposition to 
Motion to Dismiss (May 28, 2020) 

2138–2152 

38 Declaration by Dr. Wolfgang Lüke in Opposition to 
Motion to Dismiss (May 28, 2020) 

2153–2157 

41 Defendants’ Reply to Response to Motion to Dismiss 
(July 2, 2020) 

2164–2178 

42 Reply Declaration of Sharon L. Nelles in Support of 
Defendants’ Motion to Dismiss (July 2, 2020) 

2179–2182 

43 
Defendants’ Motion to Dismiss (July 2, 2020) 

2251–2261 

44 Declaration of Wolfgang Wurmnest in Support of 
Defendants’ Motion to Dismiss (July 2, 2020) 

2262–2277 

45 Plaintiffs’ Motion to Strike Declaration (July 10, 2020) 2278–2300 
46 Defendants’ Response to Motion to Strike (July 16, 2020) 2319–2339 
47 Reply to Response to Motion to Strike (July 23, 2020) 2340–2348 
56 Opinion and Order Granting Defendants’ Motion to 

Dismiss (Mar. 22, 2021) 
2437–2467 

57 Judgment (Mar. 22, 2021) 2468 
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