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Defendant Hamid “Ray” Akhavan hereby respectfully submits this memorandum of law in 

support of his motion to stay the forfeiture order as to Mr. Akhavan pending appeal. 

PRELIMINARY STATEMENT 

The Court should stay pending appeal its forfeiture order as to Mr. Akhavan.  Mr. Akhavan 

can show a likelihood of success on the merits of his appeal because the forfeiture order is 

questionable both substantively and procedurally.  Substantively, there is insufficient evidence in 

the record to support the premise that Mr. Akhavan “obtained” the more than $17 million 

contemplated by the current order.  Indeed, the record does not show that any funds ever reached 

Mr. Akhavan.  Moreover, the evidentiary record affirmatively disproves the government’s notion 

that Mr. Akhavan obtained anything close to $17 million.  To cite just one example, the 

government’s calculations assume that Mr. Akhavan somehow obtained all of the swipe fees 

charged by Clearsettle and EUP during the scheme.  But no evidence supports that assumption.  

To the contrary, the record refutes that premise because financial institutions and card networks 

collected their cut of the swipe fees before any money could reach Mr. Akhavan or his associates.  

Because the government failed to supply the Court with an adequate evidentiary basis for its 

forfeiture order, the order should be stayed. 

Even setting substance aside, the Court’s forfeiture order is also suspect on procedural 

grounds.  Federal Rule of Criminal Procedure 32.2 specifies procedural requirements designed to 

accord due process.  As relevant here, Rule 32.2 requires the Court 1) to enter a preliminary order 

of forfeiture “sufficiently in advance of sentencing to allow the parties to suggest revisions or 

modifications before the order becomes final as to the defendant” and 2) to hold an evidentiary 

hearing “[i]f forfeiture is contested.”  Fed. R. Crim. P. 32.2(b)(1)(B), (2)(B).  Neither of those 

requirements was satisfied, however, before the forfeiture order was entered in this case. 
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The balance of hardships also tips decidedly in favor of a stay.  Mr. Akhavan and other 

innocent third parties, including Mr. Akhavan’s wife, children, and parents, are likely to suffer 

irreparable harm absent a stay.  Mr. Akhavan does not have sufficient monetary assets to satisfy 

the forfeiture order.  The defense presumes that the government will seek to seize other assets, 

despite there being no record determination regarding substitute forfeiture.  Absent a stay, Mr. 

Akhavan may be required to liquidate, among other assets, a home that he co-owns with this elderly 

parents and a life insurance policy that lists his wife and children as the beneficiaries.  Because 

these assets will likely be unrecoverable even if Mr. Akhavan subsequently prevails on his appeal, 

the harm Mr. Akhavan and other innocent third parties face from liquidating these assets is 

irreparable. 

On the other side of the hardship balance, no party will be harmed in any way by a stay of 

the forfeiture order.  None of Mr. Akhavan’s purported “victims” lost any money as a result of the 

scheme, so no party other than the United States government will receive the proceeds from the 

forfeiture of Mr. Akhavan’s assets.  Nor is there any pressing need for the government to enforce 

the forfeiture order now.  If Mr. Akhavan’s appeal is unsuccessful, the government can enforce 

the forfeiture order at that time.  In sum, the balance of interests favors a stay, and Mr. Akhavan 

respectfully asks that the Court stay its forfeiture order pending appeal. 

In the alternative, Mr. Akhavan respectfully requests that the Court reconsider its forfeiture 

order with the benefit of a complete record developed through an evidentiary hearing. 

LEGAL STANDARD 

Federal Rule of Criminal Procedure 32.2(d) permits a court to “stay the order of forfeiture 

on terms appropriate to ensure that the property remains available pending appellate review.”  Fed. 

R. Crim. P. 32.2(d).  “According to the Advisory Committee Notes, the purpose of Rule 32.2(d) 

‘is to ensure that the property remains intact and unencumbered so that it may be returned to the 
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defendant in the event the appeal is successful.’”  United States v. Silver, 203 F. Supp. 3d 370,385 

(S.D.N.Y. 2016) (quoting Fed. R. Crim. P. 32.2(d), 2000 Advisory Committee Notes).  “Under 

Rule 32.2, the Government bears the burden of showing that it is entitled to forfeiture on a standard 

of preponderance of evidence.”  United States v. Christie, 249 F. Supp. 3d 739, 743 (S.D.N.Y. 

2017)1. 

“While neither the Federal Rules nor [the Second Circuit’s] precedent set out factors that 

pertain explicitly to stays of forfeiture orders, [the Circuit] ha[s] expressed standards generally 

governing applications to stay district court orders or proceedings pending appeal as follows: (1) 

whether the stay applicant has made a strong showing that he is likely to succeed on the merits; 

(2) whether the applicant will be irreparably injured absent a stay; (3) whether issuance of the stay 

will substantially injure the other parties interested in the proceeding; and (4) where the public 

interest lies.”  United States v. Grote, 961 F.3d 105, 122–23 (2d Cir. 2020).2  A defendant need 

not show an absolute likelihood of success on the merits to obtain a stay under Rule 32.2.  Cf. 

United States v. Lillemoe, 2017 U.S. Dist. LEXIS 127742, at *3 (D. Conn. Aug. 11, 2017) 

(observing, in the context of an application for an order granting bail pending appeal, that “[t]he 

Second Circuit has clarified that the requirement that the appeal raise a substantial question does 

not require a district court to find that its own judgment is likely to be reversed on appeal”); see 

                                                 
1   Unless otherwise noted, internal citations, quotation marks, and alterations are omitted 

from citations in this memorandum of law. 
2   District courts in this Circuit sometimes “consider four factors when considering a 

motion to stay a forfeiture order: 1) the likelihood of success on appeal; 2) whether the forfeited 
asset is likely to depreciate over time; 3) the forfeited asset’s intrinsic value to defendant (i.e., the 
availability of substitutes); and 4) the expense of maintaining the forfeited property.”  See, e.g., 
Silver, 203 F. Supp. 3d at 385.  But the final “three factors are essentially inapplicable” when “the 
forfeited asset is money rather than real or personal property.”  United States v. Fan, 2014 U.S. 
Dist. LEXIS 6067, at *2 (E.D.N.Y. Jan. 16, 2014).  As such, the Court should apply the traditional 
stay factors outlined in Grote. 
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also Mohammed v. Reno, 309 F.3d 95, 101 (2d Cir. 2002) (“The necessary ‘level’ or ‘degree’ of 

possibility of success will vary according to the court’s assessment of the other [stay] factors. . . .  

The probability of success that must be demonstrated is inversely proportional to the amount of 

irreparable injury plaintiff will suffer absent the stay.  Simply stated, more of one excuses less of 

the other.”). 

Moreover, the Second Circuit has recognized that a movant seeking a stay pending appeal 

“may be granted relief even if it demonstrates something less than a likelihood of success on the 

merits of its appeal.”  Wells Fargo Bank, N.A. v. ESM Fund I, LP, 2012 U.S. Dist. LEXIS 102940, 

at *10 (S.D.N.Y. Apr. 3, 2012).  If the movant “shows ‘serious questions’ going to the merits of 

its appeal as well as irreparable harm, the stay may be granted if the balance of hardships ‘tips 

decidedly’ in favor of the moving party.”  Id. (citing Citigroup Global Mkts., Inc. v. VCG Special 

Opportunities Master Fund Ltd., 598 F.3d 30, 34–38 (2d Cir. 2010)); see also Thapa v. Gonzales, 

460 F.3d 323, 335 (2d Cir. 2004) (a stay may be appropriate if the movant can “demonstrate . . . 

some possibility of success and the balance of hardships tips decidedly in his favor.”).   

These factors are not applied mechanically, and it is ultimately “within the Court’s 

discretion to grant the stay.”  Silver, 203 F. Supp. 3d at 385.  Notably, a district court in this Circuit 

has granted a stay of a forfeiture order under Rule 32.2(d) when the defendant “articulated a 

possibly meritorious legal basis for his appeal,” even as it expressly acknowledged that “[t]he 

remaining factors d[id] not weigh in favor of a stay.”  Id. (emphasis added). 

ARGUMENT 

I. THE COURT SHOULD STAY THE FORFEITURE ORDER PENDING APPEAL 

A. Mr. Akhavan Has Shown The Requisite Likelihood of Success On The Merits 

For the reasons outlined in Defendants’ briefing on their motions for judgment of acquittal 

or, in the alternative, for a new trial (ECF Nos. 258, 302, 304–05), Mr. Akhavan has demonstrated 
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the requisite likelihood of success to obtain a stay of the forfeiture order pending appeal of his 

conviction.  At a minimum, Mr. Akhavan has “articulated a possibly meritorious legal basis for 

his appeal,” which suffices to warrant a stay.  Silver, 203 F. Supp. 3d at 385; see also United States 

v. Ventura-Oliver, 2014 U.S. Dist. LEXIS 198270, at *3 (D. Haw. Aug. 12, 2014) (granting stay 

under Rule 32.2(d) even though the defendant did not demonstrate likelihood of success).  To 

summarize, there are serious questions about whether the government met its burden to prove 

materiality and intent to defraud at trial and also as to whether Martin Elliott’s remote testimony 

violated Mr. Akhavan’s Confrontation Clause rights. 

Moreover, Mr. Akhavan is even likelier to succeed on the merits of his appeal specifically 

as to the forfeiture order.  Mr. Akhavan respectfully submits that the procedural and substantive 

foundations of the forfeiture order pose good grist for appeal.  As a procedural matter, Rule 32.2’s 

requirements have not been met.  And substantively, the government has not established requisite 

factual basis for the $17 million figure in the forfeiture order.   

1. The Court Did Not Enter A Preliminary Order Of Forfeiture And Hold 
An Evidentiary Hearing As Required By Rule 32.2 

Mr. Akhavan is likely to succeed on the merits of his appeal because the Court deviated 

from certain procedural requirements in Rule 32.2.  Under that rule, “[u]nless doing so is 

impractical, the court must enter the preliminary order sufficiently in advance of sentencing to 

allow the parties to suggest revisions or modifications before the order becomes final as to the 

defendant under Rule 32.2(b)(4).”  Fed. R. Crim. P. 32.2(b)(2)(B); see also United States v. 

Holden, 2016 U.S. Dist. LEXIS 85833, at *8 (D. Or. June 30, 2016) (“[T]he Court concludes the 

notice of the specific amount of forfeiture the government stated in its Sentencing Memorandum 

was not the functional equivalent of the notice provided by a preliminary order of forfeiture 

because it was only entered one week before sentencing, which is not ‘sufficiently in advance of 
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sentencing’ as required by Rule 32.2.  Defendant, therefore, did not have sufficient time to prepare 

to contest genuinely the amount of forfeiture together with all of the many other issues to be 

addressed at sentencing, and, as a result, the Court did not have a meaningful opportunity to 

consider and resolve this contested issue.  The Court, therefore, concludes it must conduct further 

inquiry to develop the record on the disputed forfeiture amount under 18 U.S.C. § 981(a)(1)(C).”).  

The Court did not enter a preliminary order of forfeiture before sentencing in this case.  That alone 

is basis for appeal.  See United States v. Shakur, 691 F.3d 979, 987 (8th Cir. 2012) (reversing 

forfeiture order where “no preliminary order of forfeiture was ever entered or even approved prior 

to sentencing and the entry of Shakur’s final judgment”).  

Rule 32.2 also requires that, “[i]f the forfeiture is contested, on either party’s request the 

court must conduct a hearing after the verdict or finding of guilty.”  Fed. R. Crim. P. 32.2(b)(1)(B); 

see also United States v. Sprouse, 2009 U.S. Dist. LEXIS 47595, at *3 (W.D.N.C. May 22, 2009) 

(“The Court is disinclined to rule on the issue of forfeiture by entry of a personal money judgment 

when the Defendant has requested a hearing.”) (citing Fed. R. Crim. P. 32.2(b)(1)).  Here, the 

Court did not hold a hearing regarding the forfeiture order. 

This approach deprived Mr. Akhavan of sufficient notice to enable him properly to contest 

the amount of the forfeiture.  “Procedural due process requires that an individual receive adequate 

notice and procedures to contest the deprivation of property rights that result from criminal 

forfeiture under” Rule 32.2.  Shakur, 691 F.3d at 988.  The “detailed and comprehensive” scheme 

laid out in Rule 32.2 (United States v. Petrie, 302 F.3d 1280, 1284 (11th Cir. 2002)) permits a 

defendant to meaningfully contest the amount of a forfeiture order.  See, e.g., United States v. 

Schwartz, 503 F. App’x 443, 447 (6th Cir. 2012) (“[P]rocedural due process requires that an 
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individual receive adequate notice and procedures to contest the deprivation of property rights’ 

that result from criminal forfeiture under 21 U.S.C. § 853.”).   

2. The Forfeiture Order Lacks A Sufficient Evidentiary Basis 

Mr. Akhavan is also likely to succeed on the merits of his appeal because the forfeiture 

order lacks evidentiary support.  Mr. Akhavan never “obtained” the $17 million that is the subject 

of the Court’s forfeiture order.  ECF No. 317 at 9–14; see 18 U.S.C. § 982(a)(2) (requiring that a 

defendant “obtain” proceeds for those proceeds to be subject to forfeiture).  The Court’s forfeiture 

order is also inconsistent with the purposes of criminal forfeiture statutes.  Criminal forfeiture 

exists to “separat[e] a criminal from his ill-gotten gains, return[] property, in full, to those 

wrongfully deprived or defrauded of it, and lessen[] the economic power of criminal enterprises.”  

Honeycutt v. United States, 137 S. Ct. 1626, 1631 (2017).  Unlike a criminal fine, forfeiture is not 

about what was considered, what was intended, or even what was attempted.  Rather, forfeiture is 

meant to be tethered to the proceeds the defendant actually obtained—and Mr. Akhavan did not 

obtain anything close to $17 million.  See United States v. Contorinis, 692 F.3d 136, 147 (2d Cir. 

2012) (“[E]xtending the scope of a forfeiture to include proceeds that have never been acquired 

either by a defendant or his joint actors would be at odds with the broadly accepted principle that 

forfeiture is calculated based on a defendant’s gains.”). 

The evidence in the record simply does not support the government’s request for Mr. 

Akhavan to forfeit $17 million.  A forfeiture calculation must be based on more than mere 

“speculation and guesswork.”  United States v. King, 231 F. Supp. 3d 872, 915 (W.D. Okla. 2017) 

(“[I]f there are simply not enough reliable reference points (or if those reference points, though 

intrinsically reliable, are only marginally probative for other reasons, such as timing), the proposed 

extrapolation [is] impermissible.”); see also United States v. Basciano, 2007 WL 29439, at *2 

(E.D.N.Y. Jan. 4, 2007) (denying the government’s request for a preliminary order of forfeiture 
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because the evidence relied upon was overly speculative); United States v. Tran, 2013 WL 

11320233, at *4 (W.D. Va. Oct. 30, 2013) (excluding a claim from forfeiture calculations because 

the “the court lack[ed] sufficient evidence to undertake any reasoned analysis”); United States v. 

Corrado, 227 F.3d 543, 557–58 (6th Cir. 2000) (similar); United States v. Lyons, 870 F. Supp. 2d 

281, 287 (D. Mass. 2012) (similar); cf. United States v. Vaknin, 112 F.3d 579, 587 (1st Cir. 1997), 

abrogated on other grounds by United States v. Anonymous Defendant, 629 F.3d 68 (1st Cir. 2010) 

(noting, in the restitution context, that “an award cannot be woven solely from the gossamer strands 

of speculation and surmise”). 

The amounts the government requested in its forfeiture submission are speculative at best.  

The government initially argued that Mr. Akhavan is liable for forfeiture of more than $156 

million.  But the Court recognized that the government’s request for forfeiture of $156 million was 

not “tethered to anything other than the momentary transfer to his and his colleagues’ businesses 

of money that was just passing through.”  Sentencing Tr. at 32:17-23. 

The same is true of the $17 million that the Court awarded—there is no more support for 

the notion that Mr. Akhavan obtained those funds than there is for the government’s initial 

suggestion of $156 million.  The government reasoned that, because Clearsettle and EUP charged 

rates of 8.75% and 12%, Mr. Akhavan should be liable for the transaction volume during each 

phase of the scheme multiplied by these percentages.  ECF No. 313 at 9 n.4.  As an initial matter, 

however, the record contains no evidence that these fees were in fact collected at the proposed 

rates.  The order rests entirely on the government’s extrapolation, in a footnote, that Mr. Akhavan 

must have collected 8.75% of the total transaction volume during the time Clearsettle was 

processing, and 12% of the total transaction volume while EUP was processing.  But there is no 
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evidentiary basis for equating the actual rates to the processors’ aspirations.3  With respect to the 

Clearsettle time period, GX 687, on which the government and Court rely, shows only total 

transaction volumes; it does not show fees charged.  And, at least one of the actual contract 

introduced by the government reflect processing fees of 3%—with the remainder consisting of 

mandatory interchange and card scheme fees.  GX 1507 (ECP MPA and agreement New Opal).4   

Nor is there evidentiary support for the government’s argument at sentencing that Mr. 

Akhavan controlled the merchant bank accounts because those banks would hold wires until a U.S. 

settlement account was available.  Communications regarding the dispensary settlement accounts 

occurred without Mr. Akhavan’s knowledge or involvement; by no means were they decisions as 

to the movement of those funds taken at Mr. Akhavan’s direction.  See, e.g., Trial Tr. at 268:2–

270:9 (Tassone, discussing settlement accounts).  In fact, although at times Mr. Akhavan requested 

assistance on Eaze’s behalf from those banks with regard to reserve accounts, there is no evidence 

in the record that Mr. Akhavan could, at any time during the scheme, direct the disposition of 

funds.  

The government’s argument also relies on the faulty premise that Mr. Akhavan obtained 

all of the fees charged for each swipe.  But he most assuredly did not because at least some of the 

fees for each swipe were removed by financial institutions and card networks before any money 

reached Clearsettle or EUP.  Indeed, there is no evidence in the record that Mr. Akhavan obtained 

                                                 
3   Further, the record is not as clear on the amounts charged as the government would have 

it.  One witness stated that the fees during Clearsettle were 8.5% and 10% (Trial Tr. at 1552: 5-14 
(Patterson)), while another said they were 8% and 5% (Trial Tr. at 222: 13-18 (Tassone)).  The 
only document mentioning the 8.75% figure the government adopts is one email from a dispensary 
owner, which, by its terms includes “refund[s] and bank fees.”  Trial Tr. 2452: 1-9.  

4   GX 1810 contains GX 1507, which his in turn a file folder containing two files—one of 
which is entitled ECP MPA and agreement New Opal.  See Trial Tr. at 627:422.   
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any money at all.5  ECF No. 312 at 13 & n.6.  Contrary to the government’s ipse dixit, nothing 

shows that Mr. Akhavan obtained, collected, or controlled the fees charged by Clearsettle or EUP.  

As the defense set forth in its prior submissions, at least approximately 2% of the fees were retained 

by the Issuing Banks and Visa and MasterCard.  See, e.g., Trial Tr. at 2098:18-22 (Steinbach noting 

Citi’s fees of approximately 1.8% of each credit card transaction); 506:1–507:7 (Verdeschi 

explaining Mastercard’s transaction fees).  Notably, the financial institutions and card networks 

siphoned off their cut of the processing fees before any money reached Clearsettle or EUP.6  Of 

course, Mr. Akhavan could not have (and did not) “obtain” any of the money collected by the 

financial institutions and card networks.  Section 981 does not permit an order requiring Mr. 

Akhavan forfeit routine processing fees that were in fact retained by financial institutions that were 

the putative victims of the scheme.  Just as important, another portion of the fees charged by 

Clearsettle and EUP were retained by the merchant banks in Europe.  Only the remainder inured 

to the benefit of Clearsettle or EUP.7  Nor does the record support the inference that Mr. Akhavan 

ever obtained or controlled all of the fees charged by Clearsettle and EUP.8  

                                                 
5   Whether Mr. Akhavan’s motivations were financial or otherwise is a question separate 

and distinct from the evidence in the record of what actually happened.  And the record lacks any 
indication that Mr. Akhavan ultimately obtained anything, much less the $17 million ordered by 
the Court.  As the Court itself noted, this money passed through various institutions. 

6   For example, GX 3915, 3936, and 3943 reflect Kalixa fees of 4.5%, as well as certain 
“fix” charges per transaction.   

7   Even when funds made it to Clearsettle or EUP, Mr. Akhavan did not control them—it 
was up to Clearsettle or EUP to decide whether to withhold their fees in the first instance or seek 
to charge a fee later.  See Tr. 2233:16 – 2234:1.   

8   Another example of the government’s imprecision is that it makes no attempt to offset 
amounts the government has agreed were obtained by Ruben Weigand, the co-defendant in this 
case.  Such double counting is impermissible.  See, e.g., King, 231 F. Supp. 3d at 918 (“[T]he 
government is not entitled to run up the forfeiture score by double counting.”). 
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For those reasons, the government’s figures are both insufficiently precise and 

demonstrably wrong.  Although “[t]he court’s [forfeiture] determination may be based on evidence 

already in the record” (Fed. R. Crim. P. 32.2(b)(1)(B)), it must be consistent with the evidence and 

based on more than conjecture.  See United States v. Christie, 249 F. Supp. 3d 739, 743 (S.D.N.Y. 

2017) (“Forfeiture is not intended to provide a ‘windfall’ to the Government, nor is it a 

‘speculative’ determination by the court.”).  The government argued strenuously that it need not 

show any loss or gain whatsoever to obtain its conviction.  Assuming arguendo that is so for 

conviction, forfeiture requires more.  For those reasons, the merits of Mr. Akhavan’s appeal of the 

forfeiture order are strong.  To justify a stay, however, it should suffice to note that Mr. Akhavan’s 

appeal is substantial, and that forfeiture should not be effectuated until the merits are resolved on 

appeal. 

B. Mr. Akhavan And Innocent Third Parties Will Be Irreparably Injured Absent 
A Stay  

The forfeiture order will irreparably harm Mr. Akhavan and other third parties for at least 

three reasons.  First, as explained in Mr. Akhavan’s prior submissions, this case has ruined Mr. 

Akhavan financially.  ECF No. 312 at 15.  He does not have $17 million, and he is currently 

incarcerated and left without any means to earn substantial income.  That in itself is a sufficient 

reason for the Court to stay the forfeiture order.  See Lillemoe, 2017 U.S. Dist. LEXIS 127742, at 

*10 (granting partial stay of forfeiture order when a defendant did “not have sufficient liquid assets 

to satisfy the Forfeiture Order”). 

Second, if the forfeiture order goes into effect, Mr. Akhavan may be forced to liquidate his 

remaining assets.  For example, one of Mr. Akhavan’s remaining assets is a house Mr. Akhavan 

owns with his elderly parents, which Mr. Akhavan may be forced to sell if the forfeiture order is 

not stayed.  Even if Mr. Akhavan prevails on his appeal, he will still be unable to recover any 
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assets he is forced to liquidate to satisfy the forfeiture order.  In a similar circumstance, the Silver 

court stayed a forfeiture pending appeal because, absent a stay, the defendant “would be forced to 

sell his two residences and to incur substantial tax liability associated with liquidating his 

retirement account.”  203 F. Supp. 3d at 385; see also United States v. Quinones, 2009 U.S. Dist. 

LEXIS 110175, at *5 (E.D.N.Y. Nov. 20, 2009); United States v. Cunningham, 2009 U.S. Dist. 

LEXIS 55817, at *21 (E.D. Ky. June 17, 2009) (“A limited stay is appropriate in this case because 

numerous real properties would be subject to forfeiture as substitute assets when the forfeiture 

order is finalized at sentencing.  If the government seizes these substitute properties to satisfy the 

money judgment while the Defendants’ anticipated appeals are pending, there is no guarantee that 

the Defendants could recover these same properties if they are ultimately successful in overcoming 

the jury’s verdict.”); United States v. Adams, 2011 U.S. Dist. LEXIS 47421, at *5 (E.D. Ky. May 

3, 2011) (granting stay because “[i]f these properties were seized and sold, it is unlikely that they 

could be recovered in the event the defendants prevail on appeal”).  The same reasoning commends 

staying the forfeiture order pending appeal in this case.  Mr. Akhavan should not be forced to 

liquidate assets that will be unrecoverable if he prevails on appeal.9 

Moreover, Mr. Akhavan’s elderly parents would also be irreparably harmed if the residence 

they co-own with Mr. Akhavan is liquidated to satisfy the forfeiture order.  Cf. United States v. 

Bradley, 513 F. Supp. 2d 1371, 1380 (S.D. Ga. 2007), rev’d on other grounds 644 F.3d 1213 (11th 

Cir. 2011) (noting, in the context of applying the “modified” version of the stay factors (Grote, 

961 F.3d at 123; see n.2, supra) that the importance of the “intrinsic value” prong “is magnified 

                                                 
9   The Court may impose conditions on Mr. Akhavan’s assets to insure that his property 

remains unencumbered during the pendency of the appeal.  See, e.g., United States v. Hussain, 
2019 U.S. App. LEXIS 19249, at *2 (9th Cir. June 26, 2019). 
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where a defendant’s wife is not convicted of any crime, jointly owns a residence with her convicted 

husband, lives in it, and non-ill-gotten funds figure into the residence’s value”). 

Third, Mr. Akhavan’s dependents will be irreparably harmed by the forfeiture order.  For 

example, Mr. Akhavan has a substantial life insurance policy that he may be forced to liquidate if 

the forfeiture order is not stayed.  The policy’s beneficiaries are Mr. Akhavan’s wife and his 

children.  Enforcement of the forfeiture order risks harming these innocent third parties.  The Court 

should stay the forfeiture order pending appeal to obviate this specter. 

C. The Government Will Not Be Harmed By A Stay Of The Forfeiture Order 

The government will not suffer harm if the Court stays its forfeiture order pending appeal.  

As even the government admitted, none of the issuing bank “victims” of the alleged scheme 

suffered any monetary loss.  ECF No. 377 at 7.  Indeed, the issuing banks made money.  See, e.g., 

Trial Tr. 2164:22–2165:21 (Steinbach), 1202:18–1203:16 (Clow), 1783:22–1784:24 (Brown).  

Any forfeiture proceeds will therefore flow to the United States Treasury, not to any “victims.”  

Cf. United States v. Davis, 2009 U.S. Dist. LEXIS 127153, at *8 (D. Conn. June 15, 2009) (denying 

stay where “a substantial portion of the value of the forfeited assets is being used to create a 

restitution fund for the victims of Davis’s conduct” and thus “[f]urther delaying the forfeiture will 

only prolong the ability of Davis’s victims to receive distributions from the Victim Restitution 

Fund”).  And the government does not have an imminent need to collect money from Mr. Akhavan.  

If Mr. Akhavan’s appeal is unsuccessful, the government can collect the money it is due following 

the appeal.  This weighs heavily in favor of a stay.  See, e.g., United States v. Rosenfeld, 2016 U.S. 

Dist. LEXIS 186979, at *5 (M.D. Fla. Apr. 18, 2016) (“Since it does not now appear that the 

Government is subject to a realistic possibility of erosion of the amount subject to forfeiture, a stay 

pending appeal is appropriate and shall be granted.”).  In these circumstances, “the balance of 
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hardships ‘tips decidedly’. . . in favor of granting a stay.”  Wells Fargo Bank, 2012 U.S. Dist. 

LEXIS 102940, at *10. 

D. The Public Interest Weighs In Favor Of A Stay 

Finally, the public interest also favors a stay.  As noted above, the purported “victims” of 

the scheme suffered no loss.  And the only third parties affected are Mr. Akhavan’s parents and 

dependents, who may be harmed absent a stay.  Thus, the public interest also supports a stay.  Cf. 

Heideman v. S. Salt Lake City, 348 F.3d 1182, 1191 (10th Cir. 2003) (McConnell, J.) (“In this 

case, where the Plaintiffs’ claim of the public interest is largely a restatement of their own 

constitutional interest, and the City’s claim of public interest is largely a restatement of its own 

interest in regulating the conduct in question, the ‘public interest’ prong of the preliminary 

injunction inquiry is nothing more than a restatement of the ‘balance of hardships’ prong.”). 

II. IN THE ALTERNATIVE, THE COURT SHOULD RECONSIDER THE FORFEITURE AWARD  

In the alternative, Mr. Akhavan respectfully requests that the Court reconsider its forfeiture 

order10 with the benefit of an evidentiary hearing at which Mr. Akhavan can contest the amount of 

the forfeiture requested by the government.  At the June 18, 2021 sentencing hearing, the Court 

noted that it had spent the days preceding the sentencing hearing thinking about prison time, and 

suggested it needed more time to consider the forfeiture request.  Sentencing Tr. at 35:3-9, 15-16; 

cf. Holden, 2016 U.S. Dist. LEXIS 85833, at *8 (declining to enter forfeiture order where “the 

Court did not have a meaningful opportunity to consider and resolve this contested issue”).  Yet 

when the government suggested that the $156 million it initially requested be reduced to 

approximately $17 million, the Court acquiesced and adopted that proposal.  The defense 

                                                 
10   As of the time of this submission, no formal order of forfeiture has been entered on the 

docket.  The defense treats the Court’s oral pronouncement as the operative order for the purposes 
of this motion.   
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respectfully submits that the issue of forfeiture in this case is more complex than is typical in run-

of-the-mill fraud cases, and that it warrants additional consideration, including at an evidentiary 

hearing.  See, e.g., id. (ordering evidentiary hearing post-sentencing). 

At the hearing, the government should be required to prove the amount that Mr. Akhavan 

actually obtained as a result of the scheme with reasonable precision—an amount the defendants 

contend is zero and that in no event approaches $17 million. 

CONCLUSION 

Because all four factors weigh in Mr. Akhavan’s favor, the Court should stay the forfeiture 

order pending appeal. 
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