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CORPORATE DISCLOSURE STATEMENT 

 Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure and 

Third Circuit L.A.R. 26.1, Appellant makes the following disclosures:  Aetna Inc. 

is a wholly-owned subsidiary of CVS Pharmacy, Inc.  CVS Pharmacy, Inc. is a 

wholly-owned subsidiary of CVS Health Corporation.  CVS Health Corporation 

is a publicly-traded corporation and no publicly held corporation owns 10% or 

more of its stock.  
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INTRODUCTION 

Four decades of precedent support the confidential treatment of court records 

containing competitively sensitive information, especially where that competitively 

sensitive information could be used for an improper purpose.  The need for 

confidential treatment is especially acute in the context of government antitrust 

merger litigation.  As part of its mission of protecting competition in the 

marketplace, the Federal Trade Commission regularly subpoenas highly 

confidential, competitively sensitive information from third parties unaffiliated with 

the merging entities.  That information often includes non-public pricing 

information, internal market analyses, and strategic planning documents.  By its very 

nature, the public release of that information is likely to harm the competitive 

standing of the subpoenaed entity.  In some instances, as here, the release of the 

information also risks harming the public interest because competitors could use the 

information to adjust their pricing or bidding strategies in an anti-competitive 

manner, resulting in higher prices for consumers, less competition, and potentially 

less innovation in the marketplace.  Such anti-competitive harm is an especially 

perverse result, given that the information is subpoenaed in the first instance for the 

purpose of protecting competition and consumers.   

Indeed, both Congress and the Executive Branch have recognized the 

importance of preserving the confidentiality of the information.  Congress chose to 
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protect such information from public release through an exception to the Freedom 

of Information Act.  And the FTC has acknowledged a public interest in 

confidentiality of certain competitively sensitive information, including information 

obtained from the healthcare industry.  It follows that courts must be especially 

conscientious when considering public access to competitively sensitive information 

when it is filed on their dockets in the course of antitrust merger litigation.   

Here, the District Court made no accounting for these important 

considerations—including the public interest in confidentiality—when it denied 

Appellant Aetna, Inc.’s motion to partially redact its highly confidential information 

after the information was admitted into evidence by the parties.  Aetna was not a 

plaintiff or defendant in this government antitrust merger action—but was merely 

the recipient of third-party subpoenas.  In response to those subpoenas, Aetna 

produced highly sensitive information concerning its contract terms and 

reimbursement rates with healthcare providers, negotiating strategies to save money 

for employers, and strategic business plans for the Philadelphia region.   

Aetna produced this information based on the assurance that its information 

would be treated as highly confidential under stipulated protective orders.  The 

highly confidential designation generally restricted access to the parties’ counsel, 

and required that Aetna would receive notice and the opportunity to be heard should 

any party seek to introduce the information into the court record.     
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Those protections were critical given the highly sensitive nature of Aetna’s 

information, which falls squarely within the historical protection for confidential, 

competitively sensitive business information.  The release of Aetna’s recent business 

plans, negotiating strategies, and reimbursement rate information could facilitate 

collusion among healthcare providers to increase reimbursement rates or reduce 

these providers’ incentive to offer larger discounts than their competitors.  That 

consequence would decrease provider and insurance competition, resulting in higher 

healthcare costs for employers and patients in the Philadelphia region.  None of the 

actual parties to the litigation—nor anyone for that matter—opposed Aetna’s 

requests to redact its information.  Yet, Aetna did not receive notice before its highly 

confidential documents were admitted into evidence.  Instead, it was forced to move 

promptly to redact its information after the District Court already admitted it into 

evidence.  And the District Court afforded it no hearing to present its case. 

Instead, the District Court denied Aetna a hearing and denied Aetna’s motion 

in a perfunctory footnote order.  The order provided no meaningful analysis of the 

factors weighing for or against sealing Aetna’s information.  Instead, it provided 

little more than a rote recitation of the standard and conclusory assertions that Aetna 

had not met its burden.  That cursory treatment violated this Court’s precedents 

requiring careful balancing of the benefits and harms of public disclosure, and is 

alone cause for reversal.   
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Because the disclosure of Aetna’s competitively sensitive information will 

cause unjustifiable harm to Aetna and could further result in increased healthcare 

costs in the region, this Court’s precedents plainly support the targeted sealing that 

Aetna requested.  Failure to correct this error may also chill third-party companies’ 

future willingness to provide information to antitrust regulators during their merger 

review process, out of fear that the information will be publicly disclosed without 

prior notice and without a conscientious weighing of the benefits and harms of 

disclosure by the trial court.  Rather than let those harms persist, this Court should 

reverse. 

STATEMENT OF JURISDICTION 

The District Court had jurisdiction over the underlying preliminary injunction 

action pursuant to 15 U.S.C. § 53(b).  This Court has jurisdiction to review the post-

judgment sealing order under 28 U.S.C. § 1291.  In re Avandia Mktg., Sales Pracs. 

& Prod. Liab. Litig., 924 F.3d 662, 675 n.9 (3d Cir. 2019); United States v. Smith, 

123 F.3d 140, 145 (3d Cir. 1997). 

STATEMENT OF THE ISSUES 

This appeal presents a single issue for review: Whether the District Court 

erred by refusing to seal highly confidential and competitively sensitive information 

contained in Appellant’s third-party documents that were produced as part of FTC 

antitrust merger proceedings, and that if otherwise exchanged between competitors 
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could violate the antitrust laws, given the significant harm that disclosure would 

cause to Appellant (a third party) and to the public at large.   

STATEMENT OF RELATED CASES AND PROCEEDINGS 

Aetna is not aware of any currently-pending cases or proceedings related to 

this appeal.  There are two related proceedings that are completed.  First, an 

administrative proceeding before the FTC captioned In the Matter of Thomas 

Jefferson University and Albert Einstein Healthcare Network, No. 9392, was closed 

on March 15, 2021 after the administrative complaint was dismissed.  Second, the 

FTC directly appealed the District Court’s denial of a preliminary injunction in this 

matter on December 10, 2020, which was docketed in this Court as Federal Trade 

Commission, et al. v. Thomas Jefferson University, et al., No. 20-3499.  Following 

this Court’s denial of an injunction pending appeal, the parties consented to a 

voluntary dismissal of the appeal, which was so ordered on March 4, 2021.  

STATEMENT OF FACTS 

The underlying lawsuit was commenced by the FTC and the Commonwealth 

of Pennsylvania (collectively “the Government”), seeking to block on antitrust 

grounds the merger of two hospital systems in the Philadelphia region, Thomas 

Jefferson University (“Jefferson”) and Albert Einstein Healthcare Network.  ECF 1.1  

Aetna, a non-party, was subpoenaed to provide documents and deposition testimony 

                                                      
1 “ECF” refers to the District Court’s Electronic Case Filing System docket entries.  
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as part of the FTC’s pre-suit investigation, and later by the FTC and the merging 

companies as part of the litigation.   

Aetna produced highly-confidential, competitively sensitive information, 

which it does not share with competitors, healthcare providers, customers, or the 

public at large.  The documents and testimony include its reimbursement rates, 

bidding and pricing information, contracting information, negotiating strategies, 

strategic analysis, and forward-looking business plans.  The testimony was provided 

by Aetna’s then-Vice President of Provider Networks for the Eastern Pennsylvania 

and Delaware region, Christopher Morris, who sat for two depositions: first an FTC 

Investigational Hearing deposition on November 6, 2019,2 followed by a personal 

capacity and Rule 30(b)(6) deposition on July 30, 2020.  In total, Aetna produced a 

significant amount of highly confidential, competitively sensitive information, all on 

the premise that the information would remain confidential.  See A-6 (Stipulated 

Protective Order).   

As the case moved towards an evidentiary hearing in September 2020, the 

parties notified Aetna that they intended to introduce certain Aetna documents and 

testimony into evidence.  See A-27.  On September 4, 2020, a Final Pre-Trial Order 

set a September 8th deadline (four days later) for third parties to submit any motions 

                                                      
2 The FTC’s investigational hearing occurred in the months preceding the filing of 

the underlying lawsuit and was subject to separate confidentiality protections. 
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to seal documents.  A-25.  Third-party motions to seal were restricted to five pages.  

Id.  Accordingly, with an abbreviated deadline and a short page limit, Aetna 

promptly drafted and filed a motion to seal, together with a sworn declaration.  A-

26; A-40.  The contemporaneous declaration, submitted by the same Aetna 

representative whose deposition testimony was at issue, detailed the nature of the 

Aetna information at issue and articulated the harm that would be caused by 

disclosure of the information, such that it was appropriate that the documents be 

either partially redacted or sealed in their entirety.  A-40.  

The District Court received 35 different motions to seal on the September 8th 

deadline.  A-46–47.  Accordingly, the District Court recommended that the parties 

pare down their exhibit lists.  A-47.  In the process, all Aetna documents were 

removed from those exhibit lists.  The District Court thus denied Aetna’s initial 

motion to seal as moot.  A-51.  Of the remaining exhibits, the District Court ordered 

the sealing of nine exhibits submitted by the merging hospitals.  A-52.   

Thereafter, the docket was dormant with respect to third party documents for 

roughly three months.  On December 7, 2020, two letters from the parties—dated 

October 12, 2020—were docketed by court staff.  A-55 and A-67.  The October 

letters (seen by Aetna for the first time in December) sought the admission of 

additional documents into evidence, including six Aetna documents (the two Morris 
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deposition transcripts and four other documents), all of which contained information 

designated as highly confidential.  A-69–75. 

Despite the Protective Order’s provisions, see A-6, Aetna received no notice 

that its documents were once again being moved for admission.  On December 8, 

2020—the day after the October letters were docketed—the District Court granted 

the parties’ requests to admit the additional exhibits.  A-76.  The order provided no 

opportunity for Aetna to renew or revise its motion to seal, but instead stated that the 

documents were admitted unsealed.  Id.  The order did not cite or otherwise address 

Aetna’s previous denied-as-moot motion to seal.  Id. The District Court 

simultaneously released its decision on the merits of the dispute, denying a 

preliminary injunction to block the merger.  A-78 and A-140.   

Aetna’s documents were thus admitted into evidence unsealed with no prior 

notice to Aetna and no opportunity for Aetna to be heard on whether they should be 

sealed or redacted.  Despite being admitted into evidence, un-redacted versions of 

Aetna’s documents were not (and have not been to date) publicly docketed.  

However, given the District Court’s order, there is no assurance that the newly-

admitted documents will not later be filed on the docket or otherwise made available 

to the general public.  With its documents already admitted into evidence, and with 

no assurance that they would be protected from public disclosure, Aetna promptly 

filed a renewed motion to seal, which largely mirrored its prior denied-as-moot 
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motion.  A-141.  Third-party UnitedHealth Group (“United”), also filed a nearly 

identical motion concerning similar information.  ECF 287.   

Aetna’s renewed motion set forth in detail the nature of the documents it 

sought to seal (each with redacted versions for the public record) and included the 

sworn declaration attesting to the clearly defined and serious injury Aetna and 

patients would suffer if its information were publicly disclosed.  A-141.  Aetna 

provided a chart delineating the types of information contained in each document it 

sought to redact, and articulating the compelling interests militating against public 

disclosure.  A-155.  The information Aetna sought to seal reflected negotiations 

surrounding current contracts and rates currently in place, as well as information 

that could be used by competitors and providers to accurately estimate Aetna’s 

current rates.  See A-141.  In short, the renewed motion and supporting declaration 

clearly articulated the serious harm that disclosure of the information would cause 

Aetna and the public.   

Aware of the strong presumption of public access to court records and the 

evidentiary burden placed on parties moving to seal, Aetna requested a hearing 

before the District Court.  A-143; see A-30.  Aetna also became aware that some of 

its highly confidential information was quoted in papers filed by the parties, 

including the parties’ expert reports.  A-142.  Accordingly, Aetna requested that the 

parties be ordered to provide Aetna a list of Aetna information that was quoted in 

Case: 21-1817     Document: 14     Page: 14      Date Filed: 07/20/2021



 

- 10 - 
 

still-publicly unavailable filings, and that Aetna have the opportunity to brief the 

Court on whether those documents should be redacted before they were made public.  

A-149–50.   Finally, Aetna requested that, should the District Court deny its motion, 

that the District Court enter a temporary order requiring its information to remain 

publicly unavailable pending appeal.  A-150; see Fed. R. App. 8(a). 

Three months later, without providing a hearing, the District Court denied 

Aetna’s motion in a perfunctory footnote order dated March 26, 2021.  A-2.  The 

footnote, addressing both Aetna and United’s motions, stated that to overcome the 

common law presumption in favor of public access, parties “must demonstrate a 

specific risk of current harm,” but that “Aetna and United have not sufficiently 

explained ‘how public dissemination of the pertinent materials now would cause the 

competitive harm they claim.’”  A-2 n.2 (citation omitted) (emphasis in original).3   

The District Court denied Aetna’s motion in its entirety, thereby declining to 

grant Aetna’s request for temporary relief pending appeal.  See A-1.  Aetna timely 

appealed.  A-4.  To preserve the status quo whereby un-redacted versions of Aetna’s 

documents are not publicly available, Aetna has moved for a stay pending appeal 

simultaneous with the filing of this brief.  

                                                      
3  The District Court did seal three exhibits of third-party United, without any 

meaningful discussion of how the documents differed from those for which sealing 

was denied.  A-2–3 n.3.   
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SUMMARY OF ARGUMENT 

Reversal is appropriate because the District Court failed to abide by this 

Court’s precedents concerning the adjudication of motions to seal, misconstrued 

Aetna’s evidence in support of its motion, and failed to balance the significant harm 

that disclosure will cause to Aetna and the public against the benefits (if any) of 

public disclosure.  In support of its motion to seal, Aetna provided a 

contemporaneous declaration explaining how the disclosure of its reimbursement 

rates, bidding and pricing information, negotiating strategies, strategic planning and 

analysis, and contracting information will work a clearly defined and serious injury 

both to Aetna and to healthcare consumers in the Philadelphia region.  Aetna met its 

evidentiary burden under prevailing precedent, including by providing a chart 

delineating the types of information contained in each document it sought to redact, 

and by articulating the compelling interests militating against public disclosure.  

In full awareness of the strong presumption in favor of public access to court 

records and its own burden to overcome that presumption, Aetna also requested a 

hearing.  Given the sequence of events (including lack of prior notice that the parties 

would, after all, seek to admit Aetna’s information), Aetna lacked full knowledge of 

the extent to which its information was quoted or included in filings designated for 

public disclosure.  Given the uncertainty as to whether its documents would be 
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publicly docketed, Aetna promptly filed a renewed motion to seal, and also requested 

an opportunity to provide any additional briefing that might be necessary.   

But the District Court did not provide a hearing or the opportunity for 

additional briefing.  Instead, it denied Aetna’s motion three months later in a 

perfunctory footnote order.  Despite Aetna’s detailed articulation of the private and 

public interests in nondisclosure, the footnote order provided little more than a rote 

recitation of the legal standard, and a conclusory assertion that Aetna had not met is 

burden.  That process was inconsistent with the careful review and adjudication 

mandated by this Court’s precedent.   

While those procedural infirmities alone warrant reversal, the District Court’s 

ruling is also wrong on the merits.  Courts have long recognized that internal pricing, 

bidding, and strategy information is extremely sensitive—analogous to a trade 

secret—and thus fall within the heartland of information that can be exempted from 

the presumption of public access.  Aetna does not share this information with 

competitors or the public at-large—and for good reason.  The release of Aetna’s 

information would hamstring Aetna in negotiations with providers, and allow 

competing providers to adjust their pricing in an anti-competitive manner that would 

likely drive up the cost of healthcare in the Philadelphia region.   

The public disclosure of this information is all the more troubling given that 

Aetna is a third party that had no control over which of its documents would be 
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introduced.  Unlike the ordinary civil litigant, Aetna had no ability to shape its claims 

or defenses in such a manner as to prevent the unnecessary public disclosure of its 

highly confidential information.  The most it could have done—in hindsight—would 

have been to refuse compliance with the subpoenas, which would not have served 

the public interest in effective and efficient antitrust merger litigation.   

Courts should take extra care to protect the confidential information of such 

non-party subpoena recipients.  That is especially so where, as here, it does not 

appear that the third-party information played any meaningful role in the District 

Court’s adjudication of the underlying dispute.  The strong presumption of public 

access to court records is meant to provide sunshine into judicial proceedings and to 

promote confidence in the judiciary.  But the Government did not meaningfully rely 

on testimony or evidence from Aetna as a basis for seeking the preliminary 

injunction, as the District Court itself recognized in its opinion.  Three of the six 

Aetna documents at issue are not even cited in the preliminary injunction opinion, 

and the other three are cited only sparsely.  As a result, public disclosure of Aetna’s 

un-redacted documents is hardly necessary to assist the public’s understanding of 

the judicial proceedings.  And the release of highly-confidential, competitively 

sensitive information without careful consideration of the competing interests does 

not promote confidence in the judiciary—quite the opposite. 
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This Court has recognized that the nature of the proceedings is also a relevant 

factor in determining whether information should be publicly disclosed.  As Aetna 

argued below, FTC antitrust merger litigation should not serve as a conduit for the 

release of information that could not otherwise be obtained by the public.  That is 

especially true for information that may serve as the vehicle for anti-competitive 

behavior by market participants, potentially driving up healthcare costs.  Likewise, 

it is not in the public interest that non-parties should be left with no option but to 

resist cooperation with the FTC in antitrust merger litigation as their only means of 

protecting the confidentiality of their competitively sensitive information.  Thus, if 

the District Court’s ruling is permitted to stand, there is a risk that cooperation with 

the FTC will be chilled, which is hardly in the public interest.  

STANDARD OF REVIEW 

A district court’s decision to grant or deny a motion to seal court records is 

reviewed for abuse of discretion.  See In re Avandia Mktg., Sales Pracs. & Prod. 

Liab. Litig., 924 F.3d 662, 674 n.8 (3d Cir. 2019).  However, “[t]he balancing of the 

factors for and against access . . . is not generally accorded the narrow review 

reserved for discretionary decisions based on first-hand observations.”  Bank of Am. 

Nat’l Trust and Sav. Ass’n v. Hotel Rittenhouse Assocs., 800 F.2d 339, 344 (3d Cir. 

1986).  Instead, “[t]he discretion that exists . . . must be exercised properly because 

the issuance of a confidentiality order overriding the common law right of public 
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access contemplates an analytical process.”  In re Cendant Corp., 260 F.3d 183, 197 

(3d Cir. 2001).  A district court’s failure to provide “any clear reason” for its decision 

on a motion to seal or unseal is alone grounds for reversal.  See id. at 198.  

ARGUMENT 

I. The Presumption Of Public Access To Judicial Documents Has Long-

Established Exceptions. 

A. Public Access Is Intended to Promote Confidence in the Judiciary. 

The common law right of access to judicial records “antedates the 

constitution.”  Bank of Am., 800 F.2d at 343.  That presumptive right of public access 

“promotes public confidence in the judicial system by enhancing testimonial 

trustworthiness and the quality of justice dispensed by the court.”  Littlejohn v. BIC 

Corp., 851 F.2d 673, 678 (3d Cir. 1988).  “Public observation facilitated by the right 

of access ‘diminishes possibilities for injustice, incompetence, perjury, and fraud.’” 

In re Avandia, 924 F.3d at 672 (quoting Littlejohn, 851 F.2d at 678).  And “the very 

openness of the process should provide the public with a more complete 

understanding of the judicial system and a better perception of its fairness.”  Id. 

However, “[j]ust as the right of access is firmly entrenched, so also is the 

correlative principle that the right of access . . . is not absolute.”  Bank of Am., 800 

F.2d at 344.  “The presumption is just that, and thus may be rebutted.”  Republic of 

Philippines v. Westinghouse Elec. Corp., 949 F.2d 653, 662 (3d Cir. 1991).  As the 

Supreme Court detailed over four decades ago, “the common-law right of 
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inspection” has long “bowed” to countervailing considerations.  Nixon v. Warner 

Commc’ns, Inc., 435 U.S. 589, 598 (1978).  For example, “courts have refused to 

permit their files to serve as . . .  sources of business information that might harm a 

litigant’s competitive standing.”  Id. (citing Schmedding v. May, 48 N.W. 201, 202 

(Mich. 1891); Flexmir, Inc. v. Herman, 40 A.2d 799, 800 (N.J.Ch. 1945)).  Likewise, 

“access has been denied where court files might . . . become a vehicle for improper 

purposes.”  Id.; LEAP Sys., Inc. v. MoneyTrax, Inc., 638 F.3d 216, 221 (3d Cir. 

2011).  Accordingly, “[d]ocuments containing trade secrets or other confidential 

business information may be protected from disclosure.”  Leucadia, Inc. v. Applied 

Extrusion Techs., Inc., 998 F.2d 157, 166 (3d Cir. 1993).   

B. The Proper Balancing of Competing Interests Is Critical to Public 

Confidence in the Judiciary. 

This Court has articulated in detail both the procedural and substantive 

requirements for adjudication of motions to seal.  There are “settled standards” for 

sealing records, In re Cendant Corp., 260 F.3d at 194, and the case law 

“contemplates an analytical process,” id. at 197.  When faced with a motion to seal, 

courts must balance the potential public and private harm of disclosure against the 

presumption of public access.  Leucadia, 998 F.2d at 165.  The burden is on the 

movant to “show that the material is the kind of information that courts will protect 

and that disclosure will work a clearly defined and serious injury to the party seeking 

closure.” In re Avandia, 924 F.3d at 672 (quotation marks omitted) (quoting Miller 
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v. Ind. Hosp., 16 F.3d 549, 551 (3d Cir. 1994)).  “[C]areful factfinding and balancing 

of competing interests is required.”  Leucadia, 998 F.2d at 167.  And when “the 

interest in secrecy outweighs the presumption” courts may seal judicial records.  

Bank of Am., 800 F.2d at 344.   

In balancing the interests in disclosure against the interests in confidentiality, 

district courts must conduct a “document-by-document review,” In re Avandia, 924 

F.3d at 673 (quoting Leucadia, 998 F.2d at 167), provide a “particularized, deliberate 

assessment of the standard as it applie[d] to each disputed document,” id. at 677 

n.11, and “articulate ‘the compelling[,] countervailing interests to be protected,’” id. 

at 678 (quoting In re Cendant Corp., 260 F.3d at 194).  Courts also must provide 

third parties the opportunity to be heard.  See id.   

Courts often speak of the balancing in terms of the “strong presumption of 

openness” pitted against the “the secrecy interests of private litigants.” See In re 

Avandia, 924 F.3d at 673 (quoting Leucadia, 998 F.2d at 167).  However, potential 

public harm resulting from disclosure may also be a “factor[] militating against 

access.”  Littlejohn, 851 F.2d at 678.  As the Supreme Court emphasized in Nixon, 

trial judges have “a responsibility to exercise an informed discretion,” including so 

as to avoid permitting “the use of the subpoenaed material to gratify private spite or 

promote public scandal . . . with no corresponding assurance of public benefit.” 435 

U.S. at 603 (quotation marks omitted); see also United States v. Criden, 648 F.2d 
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814, 824 (3d Cir. 1981) (explaining that denial of access may be justified to prevent 

the promotion of public scandal).  

II. Non-Party Aetna’s Documents Fall Squarely Within The Exceptions. 

A. The Subpoenaed Documents Contain Competitively Sensitive 

Information, the Disclosure of Which Would Cause Serious Harm. 

In their October 2020 letters to the District Court, the parties sought to admit 

six Aetna documents into evidence.  The documents reflect negotiations surrounding 

current contracts and rates currently in place, as well as information that could be 

used by competitors and providers to estimate Aetna’s current rates.  Because 

Aetna’s contracts are typically renewed on a three to four year basis, A-382 (un-

redacted Morris IH Tr. at p. 15), some of the information Aetna provided dated back 

to the 2016 time period.  The disclosure of the information contained in these 

documents would result in real, concrete harm to Aetna and to the public. The 

information falls into four categories of documents and resulting harm, as follows: 

Category 1: Reimbursement Rate, Bidding, and Pricing Information. As 

explained in the Morris Declaration, public disclosure of this information would 

facilitate collusion between providers on reimbursement rates and dampen their 

incentives to offer low rates to Aetna.  See A-162–63 (Morris Decl. at 2–3).  As an 

example, if Provider A learns that the rates offered by Provider B to Aetna are higher, 

then Provider A’s incentive to continue offering the lower rate would be lessened 

and its offered prices likely would rise.  Id.  The resulting higher reimbursement 
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rates paid to providers would lead to higher healthcare costs for employers, 

government agencies, and patients in the Philadelphia region.   Id.  Higher provider 

prices would also impair Aetna’s ability to offer competitive rates in the insurance 

marketplace.  Id. 

Category 2: Negotiating Strategies.  Aetna’s proprietary negotiating 

strategies help the company obtain lower rates from healthcare providers, to the 

benefit of Aetna’s clients and members.  A-163.  If providers were to learn Aetna’s 

strategies, they would be advantaged in future negotiations with Aetna, leading to 

higher healthcare costs for consumers.  Id.  Higher provider rates would also 

decrease the competitiveness of Aetna’s health insurance offerings to employers in 

the Philadelphia region.  Id. 

Category 3: Strategic Analysis and Plans.  Aetna regularly conducts 

strategic analyses and planning to assess its strengths, weaknesses, and 

opportunities.  A163–64.  This information is used to develop ideas to improve 

Aetna’s competitiveness in the marketplace through new or improved products and 

services.  Id.  If providers or Aetna’s insurance competitors were to learn Aetna’s 

strategic plans, Aetna’s competitive standing would be harmed and it may lose any 

competitive advantage to be gained from implementing these plans in the future, 

resulting in a loss of competition to the detriment of employers, government 

agencies, patients, and Aetna.  Id. 
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Category 4: Contracting Information.  Nearly every Aetna contract with 

providers and clients contains confidentiality provisions given the sensitive nature 

of the information.  A-164.  As with the competitive issues created by disclosing 

reimbursement rates, public disclosure of contract information would facilitate 

collusion between providers on contracting terms or dampen the incentives of 

providers to agree to certain provisions favorable to Aetna.  Id.  Less favorable terms 

in turn would harm Aetna’s clients and members.  Id. 

As set forth in the chart provided to the District Court, A-155–57, the six 

Aetna documents each contain some or all of the above categories of information.  

Those documents are reproduced in Volumes III and IV of the Appendix, and are as 

follows:  

 Document 1: FTC Investigational Hearing Transcript of Aetna 

Representative Christopher Morris dated November 6, 2019 (DX9609 / 

PX7010).  This is a 95-page transcript containing information in all four 

Categories listed above. 

 Document 2: Deposition Transcript of Aetna Representative Christopher 

Morris in his Personal and 30(b)(6) Capacities dated July 30, 2020 (DX8822 

/ PX7050 / JX0062).  This is a 277-page transcript containing information in 

all four Categories listed above. 

Case: 21-1817     Document: 14     Page: 25      Date Filed: 07/20/2021



 

- 21 - 
 

 Document 3: Email from Jefferson Representative Jack Flynn to Aetna 

Representative Christopher Morris regarding “2017 Product Offerings” dated 

August 23, 2016 (DX0108 / PX 3007).  This email discusses a negotiation 

between Aetna and Jefferson to establish a new provider network.  It contains 

information in Categories 1 and 2 listed above, including discussions of 

pricing discounts being negotiated in exchange for Jefferson’s participation in 

the network. 

 Document 4: Excel spreadsheet with pricing information, tiled “Efficiency 

Relativities OE no PModel 2017 Narrow Optionv2.xlsx” (DX0126).  This is 

a spreadsheet containing information in Category 1, specifically Aetna’s 

payments to Philadelphia area providers for inpatient, ambulatory, and 

emergency care.  In addition to actual spending, it also contains expectations 

of how much Aetna will spend.   The chart contains both list prices for services 

and the allowed amount—meaning that it reveals the discounts on services 

Aetna negotiated with each provider.  Moreover, this chart shows Aetna’s 

volume per hospital provider, which is valuable information for providers to 

know in a negotiation.  For example, a provider with higher market share in 

an Aetna network will know it possesses greater bargaining leverage in the 

negotiation because of the greater disruption that would be caused by that 

provider exiting the network. This increased bargaining leverage would 
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enable the provider to obtain higher reimbursement rates, to the detriment of 

employers and patients. 

 Document 5: Email invitation from Aetna Employee Stephanie Mayes to 

numerous Aetna-employee recipients, dated November 30, 2016, regarding a 

“Network Meeting” on the same date, with attached internal competition 

analysis documents (DX0127).  The attached regional competition analysis 

includes the “relative discount position,” which is pricing information 

reflective of negotiated rates, similar to that contained in Document 4.  In total, 

it contains information in Categories 1, 2, and 3. 

 Document 6: Email from Aetna Consultant Ruchita Kewalramini to 

numerous Aetna-employee recipients, dated June 16, 2017, regarding an 

upcoming internal workshop, and attaching a long-term strategy slide deck 

titled “PA Market Growth Strategy: Workshop I” (DX0136).  Among other 

topics, this document includes discussions of strategic partnerships between 

Aetna and other Pennsylvania hospital systems. In total, it contains 

information in Categories 1, 2, and 3. 

B. Courts Routinely Protect This Type of Information. 

It is well settled that the information at issue here—competitively sensitive 

pricing information, negotiating strategies, and strategic business planning 

documents—is “the kind of information that courts will protect.”  Publicker Indus., 
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Inc. v. Cohen, 733 F.2d 1059, 1071 (3d Cir. 1984).  And other Circuits have similarly 

recognized the need for protection of precisely this type of information.  For 

example, the Federal Circuit in Apple Inc. v. Samsung Elecs. Co., 727 F.3d 1214 

(2013), applying Ninth Circuit law, reversed rulings of a district court that refused 

to seal pricing information, including confidential financial information, id. at 1224–

26, as well as market research reports, id. at 1226–28.  The Federal Circuit 

recognized that Apple’s market research reports “contain information that Apple’s 

competitors could not obtain anywhere else,” and that such data provided Apple a 

competitive advantage.  Id. at 1228.  It likewise held that “if Apple’s and Samsung’s 

suppliers have access to their profit, cost, and margin data, it could give the suppliers 

an advantage in contract negotiations, which they could use to extract price increases 

for components.”  Id. at 1225. 

Courts have frequently recognized that pricing information is analogous to a 

trade secret.  See Apple, 727 F.3d at 1222 (recognizing under Ninth Circuit law and 

the Restatement that information such as “pricing terms, royalty rates, and 

guaranteed minimum payment terms” “plainly falls within the definition of ‘trade 

secrets’”) (citing In re Elec. Arts, Inc., 298 F. App’x 568, 569 (9th Cir. 2008); 

Restatement (First) of Torts § 757, cmt. b.).  And, under this Court’s precedents, it 

is clear that trade secret information may be protected from public disclosure.  See 

In re Avandia, 924 F.3d at 673. 
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Moreover, this proprietary information could not be obtained by any other 

means.  Aetna would not share this information with the medical providers that sit 

across the table in negotiating reimbursement rates.  Nor would Aetna share this 

information with its insurance competitors.  If Aetna’s negotiating strategies and 

rates with other providers were revealed to these adverse parties, Aetna would have 

a more difficult time securing lower medical costs and favorable contract terms that 

would otherwise benefit its clients and members.  This result would negatively affect 

Aetna’s competitive standing and could cause its clients and members to move to a 

different insurance company.   

It is also highly relevant that Aetna was a third party in the underlying 

litigation.  As a result, Aetna had no control over which documents were introduced 

into evidence.   This is not a situation where Aetna can choose whether to bring a 

lawsuit, calculate its claims, or to settle a lawsuit, so as to avoid publication of its 

confidential information.  See Apple, 727 F.3d at 1226 (“Moreover, because the 

parties agreed to rely on less-detailed financial information to prove their damages 

at trial, none of the documents were introduced into evidence.”). Instead, it was 

completely at the mercy of the parties. The interest in confidentiality is heightened 

where the potential injury would befall a non-party subpoena recipient such as 

Aetna.  See Westinghouse Elec., 949 F.2d at 662 (discussing potential harm to non-

party witnesses); In re Knoxville News-Sentinel Co., Inc., 723 F.2d 470, 478 (6th 
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Cir. 1983) (“[T]he privacy rights of . . . third parties are among those interests which, 

in appropriate cases, can limit the presumptive right of access to judicial records.”); 

In re Matter of New York Times Co., 828 F.2d 110, 116 (2d Cir. 1987) (“the privacy 

interests of innocent third parties . . . should weigh heavily in a court’s balancing 

equation”); United States v. Kravetz, 706 F.3d 47, 62 (1st Cir. 2013) (similar).  While 

the entry of protective orders is subject to a different standard, see In re Avandia, 

924 F.3d at 670, third parties like Aetna should be able to rely on their procedural 

assurances, including fair notice and a fair hearing.  Cf. LEAP Sys., Inc. v. 

MoneyTrax, Inc., 638 F.3d 216, 222 (3d Cir. 2011) (holding that the reliance on 

assurance of confidentiality was sufficient to overcome presumption of access).   

Likewise, it is especially important to protect this type of information when 

provided in the context of antitrust merger litigation.  The entire point of such 

litigation is to protect competition and protect consumers.  And, by their nature, any 

request for information from third parties is likely to seek current competitive 

information that would be relevant to the merger review analysis, as opposed to 

outdated information.  Consistent with these principles, courts often hold that the 

interest in secrecy outweighs the presumption of public access in the context of FTC 

merger litigation.  E.g., United States v. Sabre Corp., 452 F. Supp. 3d 97, 149 (D. 

Del. 2020) (holding that sealing of courtroom was proper under Avandia and 

discussing frequency of sealing issue “in trials of government challenges to a 
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proposed merger based on antitrust concerns”), vacated on other grounds, No. 20-

1767, 2020 WL 4915824 (3d Cir. July 20, 2020); FTC v. Tronox Ltd., 18-cv-1622, 

Dkt. 80 at 8–9 (D.D.C. July 26, 2018) (sealing courtroom for testimony about 

“competitively sensitive information”); FTC v. Wilhelmsen, 18-cv-414, Dkt. 62 at 

85 (D.D.C. May 29, 2018) (same); FTC v. Sysco, 15-cv-256, Dkt. 183 at 465–66 

(D.D.C. June 26, 2015) (same); cf. FTC v. Advocate Health Care Network, 162 F. 

Supp. 3d 666, 671–72 (N.D. Ill. 2016) (“We are talking about a number of third 

parties, not targets of any FTC action, who had to give up exceedingly confidential 

information in response to a government subpoena.”).   

Indeed, just last month, a district court in this Circuit overseeing FTC 

litigation regarding a New Jersey hospital merger granted motions to seal various 

non-party documents and testimony, including confidential Aetna information 

substantially similar to the information at issue in this appeal.  FTC v. Hackensack 

Meridian Health, Inc., 20-cv-18140, Dkt. 350 (D.N.J. June 17, 2021). 

C. Redacting This Information Is in the Public Interest.  

As an initial matter, the public interest in the disclosure of Aetna’s 

confidential information is exceptionally low.  Aetna’s information was not crucial 

to the Court’s ruling on the merits of the dispute.  As the District Court explained: 

“[t]he Government [did] not rely at all on testimony or evidence from Aetna” in 

seeking the preliminary injunction.  A-115.  This “lack of adjudicatory significance” 
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weakens the presumption of public access.  Cf. N. Jersey Media Grp. Inc v. United 

States, 836 F.3d 421, 433 (3d Cir. 2016) (explaining that “lack of adjudicatory 

significance” cuts against the right of access under the First Amendment); Apple, 

727 F.3d at 1226 (reversing failure to seal where “the financial information at issue 

was not considered by the jury and is not essential to the public’s understanding of 

the jury’s damages award”).  Nor is this a case where the information concerns topics 

of public concern that might be newsworthy or otherwise in the public’s interest to 

learn.  See LEAP Sys., 638 F.3d at 222–23. 

On the contrary, it is core private, internal, competitive information that Aetna 

does not publicly disclose.  As such, this information was not relevant or essential 

to the public’s understanding of the judicial proceedings—the core consideration 

undergirding the presumption of public access.  In re Avandia, 924 F.3d at 672 

(citation omitted).  In the District Court’s 62-pages opinion denying the preliminary 

injunction, Aetna’s documents were cited a total of eight times, for innocuous 

reasons as outlined below.  And three of the Aetna documents—Documents 3, 4, 

and 6—were not cited at all.    

Document 1, the Morris FTC Investigational Hearing transcript, was cited by 

the District Court once—for the proposition that “Aetna has no concerns about the 

merger.”  A-115.   Document 2, the Morris 30(b)(6) deposition transcript, was cited 

six times total: three times for the proposition that Independence Blue Cross is the 
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dominant insurer in the region,” A-89; once for the proposition that “[m]ost insurers 

recognize Penn Medicine as Jefferson’s closest competitor,” A-94–95; and twice for 

the proposition Aetna expressed no concerns about the merger, A-115, A-135 n.15.  

A single page of Document 5 was also cited once, to support the otherwise-available 

proposition that Independence Blue Cross is the dominant insurer in the Philadelphia 

region.  A-89.  The other information in Document 5, including the sensitive pricing 

information, is not cited or utilized by the District Court. 

And the documents that are not cited at all also include highly sensitive 

information.  Document 4 is an Excel spreadsheet containing highly confidential 

reimbursement rates.  Document 6 is a comprehensive slide deck with Aetna’s long-

term strategy.  Given that the District Court’s opinion does not cite them, these 

materials clearly are not essential to the public understanding of the District Court’s 

ruling.  Despite very different documents and very different data within the 

documents—some which is not sensitive and could be revealed without objection, 

some which is highly sensitive and never cited—the District Court lumped all the 

documents together and ordered them unsealed in their entirety.4 

                                                      
4 Indeed, the lack of use of some of the documents calls into question whether they 

should be deemed judicial records.  As this Court has explained, “the issue of 

whether a document is a judicial record should turn on the use the court has made of 

it rather than on whether it has found its way into the clerk’s file.”  Pansy v. Borough 

of Stroudsburg, 23 F.3d 772, 783 (3d Cir. 1994).  “To be considered a judicial record, 

to which the common law right of access properly attaches, ‘the item filed must be 

relevant to the performance of the judicial function and useful in the judicial process 
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Importantly, Aetna sought only to redact its documents, and was not asking 

that any information quoted in the District Court’s opinion be sealed.  If the District 

Court felt that the cited passages were critically important to the public’s 

understanding of the ruling, it could have ordered the specific portions of materials 

that it relied upon to be un-redacted while keeping other uncited portions under seal.  

See Apple, 727 F.3d at 1226 (holding that public has minimal interest in information 

that “is not essential to the public’s understanding of the jury’s damages award” and 

was not “essential to the district court’s rulings on any of the parties’ pre-trial 

motions”).  As the Seventh Circuit has explained, “the traditional way for judges to 

accommodate the legitimate competing interests is to keep [the business] secrets 

themselves under seal, referring to them only indirectly in the opinion.”  Pepsico, 

Inc. v. Redmond, 46 F.3d 29, 31 (7th Cir. 1995).  The court further found that 

“[d]isclosing the secrets to the world is not an appropriate price for the privilege of 

enjoining one person’s use of them.”  Id.  In short, it is hard to see how it is in the 

“interest of justice” that Aetna’s documents should be publicly released in toto 

without redaction, see A-2 n.2, where many of the documents are not cited in the 

District Court’s opinion and the others are only cited with respect to specific 

information that could be un-redacted in a targeted fashion. 

                                                      

in order for it to be designated a judicial document.’” N. Jersey Media Grp., 836 

F.3d at 435–36 (quoting United States v. Amodeo, 44 F.3d 141, 145 (2d Cir. 1995)).   
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These considerations are all the more important here where, unlike run-of-the-

mill civil litigation, the public interest in transparency of court proceedings is not 

one-sided in favor of disclosure.  The Federal Trade Commission has recognized the 

public interest in keeping certain information private: “Too much transparency can 

harm competition in . . . health care,” such as when “information disclosures allow 

competitors to figure out what their rivals are charging, which dampens each 

competitor’s incentive to offer a low price, or increases the likelihood that they can 

coordinate on higher prices.”   TARA ISA KOSLOV & ELIZABETH JEX, FTC OFFICE OF 

POLICY PLANNING, PRICE TRANSPARENCY OR TMI?, (July 2, 2015), 

https://bit.ly/3bCPQQl.  “When [transparency] goes too far, it can actually harm 

competition and consumers.”  Id.  That is because “[t]ypically, health care providers 

. . . compete against each other to be included on a health plan’s list of preferred 

providers.”  Id.  Thus, when “networks are selective, providers are more likely to bid 

aggressively, offering lower prices to ensure their inclusion in the network.  But 

when providers know who the other bidders are and what they have bid in the past, 

they may bid less aggressively, leading to higher overall prices.”  Id.  This concern 

falls squarely into the long-recognized exception to the presumption in favor of 

public access, where disclosure could “become a vehicle for improper purposes.”  

Nixon, 435 U.S. at 598.   
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In the context of FTC merger litigation, documents subpoenaed from third 

parties will, by their nature, contain current competitively sensitive information.  See 

FTC Freedom Of Information Act & Privacy Act Handbook (“FTC Handbook”) at 

4 (Feb. 2017), https://bit.ly/35jAwXU (“Disclosure of this information often could 

cause competitive harm to those businesses.”).  Indeed, if the information were not 

current, then it likely would not be relevant to the question of whether the merger 

would cause competitive harm now or in the future.  And Aetna made no objections 

to producing the information at issue on relevancy grounds.  

Worse yet, the public disclosure of this information in any other context would 

be improper.  Indeed, the intentional sharing of Aetna’s reimbursement rates, 

bidding and pricing information, contracting information, negotiating strategies, 

strategic analysis, and forward-looking business plans between competitors could 

result in antitrust violations.  As the Supreme Court has recognized, “the exchange 

of price information among competitors carries with it the [] potential for the 

development of concerted price-fixing arrangements which lie at the core of the 

Sherman Act’s prohibitions.”  United States v. U.S. Gypsum Co., 438 U.S. 422, 457 

(1978).  Especially in the context of antitrust litigation, it makes little sense to order 

the disclosure of information that could be used in an anti-competitive manner.    

Thus, the very same rationales that undergird the common law right of public 

access—confidence in the judiciary—favor the confidential treatment of Aetna’s 
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information.  Protection of third-party information subpoenaed in FTC 

investigations is critically important to the integrity of those proceedings because 

“businesses are more willing to provide information to the FTC if they know that the 

government will protect their sensitive information.”  FTC Handbook at 4.  Forced 

disclosure in this context may significantly chill third-party companies’ willingness 

to voluntarily provide critical information to antitrust regulators during their merger 

review process, out of fear that the information might later be exposed to the public. 

For this reason and others, Congress itself has recognized that the public 

interest favors non-disclosure of this type of information.  By statute, information 

subpoenaed by the FTC for merger reviews is exempt from FOIA disclosure.  Cf. 

Food Mktg. Inst. v. Argus Leader Media, 139 S. Ct. 2356, 2366 (2019) (finding that 

FOIA exemption 4 protects from public disclosure any confidential commercial 

information that is at least “customarily and actually treated as private by its owner 

and provided to the government under an assurance of privacy”).  While this Court 

has explained that “the very openness of the [judicial] process should provide the 

public with a more complete understanding of the judicial system and a better 

perception of its fairness,” release of Aetna’s documents is more likely to harm than 

to help the “perception of [the judicial system’s] fairness.”  Littlejohn, 851 F.2d at 

678. 
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III. The District Court’s Contrary Ruling Should Be Reversed. 

A. The Footnote Order Fails to Comply with Avandia’s Requirements. 

Despite the significant interests at play, including the specifically articulated 

harm to Aetna, and ample case law setting forth the process for balancing these 

interests, the District Court denied Aetna’s motion in a footnote order, devoid of any 

detailed analysis.  While footnote orders are not always “inherently problematic,” 

see E. D. v. Sharkey, 928 F.3d 299, 310 (3d Cir. 2019) (Smith, C.J., concurring) 

(addressing the “perfunctory treatment of the factual record” in a qualified immunity 

case), here the District Court’s “broad-brush approach” in denying Aetna’s motion 

“falls short of the exacting analysis [this Court’s] precedent requires.” In re Avandia, 

924 F.3d at 677.  On that basis, alone, reversal is warranted. 

The District Court’s order failed to satisfy Avandia’s requirements that it 

provide a “particularized, deliberate assessment of the standard it applie[d] to each 

disputed document,” 924 F.3d at 677 n.11, and “articulate the compelling, 

countervailing interests to be protected,” id. at 678 (cleaned up).  The closest the 

order comes to providing a rationale is two sentences which state: “Parties seeking 

the protection of a seal must demonstrate a specific risk of current harm,” and “Aetna 

and United have not sufficiently explained ‘how public dissemination of the 

pertinent materials now would cause the competitive harm they claim.’”  A-2 n.2 

(quoting Leucadia, 998 F.2d at 167).   
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That conclusory reasoning is insufficient under this Court’s precedents.  

Because the cursory and conclusory analysis fails to “provide a firm base for an 

appellate judgment that discretion was soundly exercised,” reversal is appropriate.  

Criden, 648 F.2d at 819; Publicker Indus., 733 F.2d at 1073 (reversing and 

remanding for lack of adequate analysis); Uniloc 2017 LLC v. Apple, Inc., 964 F.3d 

1351, 1364 (Fed. Cir. 2020) (same).  Indeed, the District Court was under no “urgent 

time constraints” to rule on Aetna’s motion.  See Publicker Indus., 733 F.2d at 1074.  

Aetna’s renewed motion was filed after the District Court ruled on the merits of the 

underlying dispute, and was denied three months later. 

B. The District Court Misconstrued Aetna’s Evidence. 

Moreover, the District Court’s perfunctory reasoning misconstrued Aetna’s 

evidence in support of its motion.  The District Court’s holding that Aetna did “not 

sufficiently explain[] ‘how public dissemination of the pertinent materials now 

would cause the competitive harm [it] claim[s],’” A-2 n.2 (quoting Leucadia, 998 

F.2d at 167), is contradicted by the record and this Court’s precedents.  Aetna’s 

unrebutted declaration was contemporaneous with the proceedings, and the relevant 

information concerned current reimbursement rates within current contracts. 

Aetna’s motion relied on a bespoke declaration, dated September 8, 2020, by the 

very individual whose deposition and investigatory hearing testimony were the 

subjects of the motion to seal—Aetna representative Christopher Morris.  A-160.  
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As shown in the chart and declaration included with its motion, A-155–157; A-160–

164, the competitively sensitive information Aetna wishes to seal is of recent 

vintage.  The Morris deposition transcripts are dated from 2019 and 2020, and the 

fact that certain other documents are dated from 2016 and 2017 does not 

meaningfully lessen the competitive harm from disclosure.  

As Aetna explained to the District Court, “[t]his information, regardless of its 

age, would provide valuable insights to Aetna’s competitors and providers on 

Aetna’s current and future negotiating tactics, strategies, product plans, network 

plans, contracts, and finances, and allow them to access (or accurately project) 

Aetna’s current and future reimbursement rates.”  A-147 (emphasis in original).  

Because Aetna’s contracts are not renewed yearly—but typically on a three to four 

year basis—contracts that are three to four years old still reflect current information.  

See A-382 (un-redacted Morris IH Tr. at p. 15).  Thus, these documents would shed 

light on the current rates in current contracts, which could further be used to estimate 

Aetna’s future rates with the same providers.  And Aetna’s strategic plans, including 

potential partnerships and product plans, are by their nature long-term 

considerations.  

It is thus wrong as a matter of fact and law to view Aetna’s information as 

stale.  Avandia is an apt guide.  Offering “a few observations” for the district court 

to consider on remand, Chief Judge Smith noted that “GSK provided an eight-year-
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old declaration” in support of its motion, and that declaration “actually supported 

sealing a different set of documents.”  924 F.3d at 678.  The Court also noted that 

while GSK submitted an updated declaration in its reply brief, that declaration failed 

to explain “how twenty-year-old research strategies could assist current competitors 

or harm GSK’s current relationships with patients and physicians.”  Id. at 679-80 

(emphasis added).   The Court also criticized GSK’s reliance on “potential 

embarrassment” as a basis for sealing.  Id.   

The facts here stand in stark contrast.  Aetna’s declaration was 

contemporaneous (not eight years old), its materials ranged from current contract 

information to long-term strategic planning documents from 2017 (unlike the stale 

twenty-year-old evidence in Avandia), and “potential embarrassment” was never 

argued as a grounds for relief.  In short, Aetna provided current evidence that the 

information it sought to seal poses a current risk of harm, including advantaging 

Aetna’s providers and competitors in future negotiations at the expense of Aetna and 

Philadelphia’s employers and patients.  See A-147; A-42 ¶¶7–8.   

C. The District Court’s Ruling Is Plainly Incorrect. 

Aetna’s submissions clearly met the standard for sealing its competitively 

sensitive information.  This Court has repeatedly stated that movants must provide 

“‘specific examples or articulated reasoning,’ . . . to establish a strong interest in 

maintaining confidentiality.”  LEAP Sys., 638 F.3d at 222 (quoting In re Cendant 
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Corp., 260 F.3d at 194)).  Aetna’s motion to seal and accompanying declaration 

provided exactly that: specific examples and articulated reasoning, including a 

detailed declaration from a then-Aetna employee with 25 years of experience in 

healthcare insurance contracting.  A-199 (Morris 30(b)(6) Tr. at p. 28).   

Despite the “settled standards” for adjudicating motions to seal, In re Cendant, 

260 F.3d at 194, the District Court failed to balance the competing interests, failed 

to take any account of the public harm that could arise from the documents, and 

failed to address the harm to Aetna, a third party with no control over whether its 

documents would be admitted.  The District Court’s ruling also failed to address the 

fact that no party was even seeking public disclosure of the documents.  See Apple, 

727 F.3d at 1221 (explaining that a “court must conscientiously balance the 

competing interests of the public and the party who seeks to keep certain judicial 

records secret”) (citation omitted).  Nor did the District Court address any statements 

in Mr. Morris’s declaration detailing the harms of disclosure of Aetna’s confidential 

information.  The analysis amounted to no more than a conclusion. 

The District Court likewise failed to acknowledge that the very nature of the 

controversy—which was focused on competition in the marketplace—required extra 

care and consideration in the balancing of the interests.  This Court has emphasized 

that “[t]he overriding interest can involve the content of the information at issue, the 

relationship of the parties, or the nature of the controversy.”  See Publicker Indus., 
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733 F.2d at 1073.  As Aetna highlighted in its motion, its documents were 

subpoenaed by the FTC, which itself has acknowledged that disclosure of 

confidential information in the healthcare industry can harm competition.  And the 

very fact of their relevance to the antitrust merger review process confirms that they 

contain current competitive information. 

Rather than conduct the required balancing, the District Court eschewed it.  

This Court has stated in no uncertain terms that “the strong common law 

presumption of access must be balanced against the factors militating against 

access.”  Leucadia, 998 F.2d at 165 (quoting Bank of Am., 800 F.2d at 344) 

(emphasis added).  The balancing is compulsory, yet the District Court did not 

address the interests on both sides of the scale.  Instead, it treated the presumption 

as an abstract high bar, and simply held that Aetna had failed to meet it.   

The District Court’s decision to seal some exhibits from the parties renders its 

ruling on Aetna’s information even more troubling.  The District Court agreed to 

seal nine party exhibits, stating that they contained “future financial and budget 

projections, future strategic plans and other business information that, if disclosed, 

might harm a Defendant’s ability to compete.”  A-53; A-76.  Aetna’s information 

raised precisely the same concerns.  It dated no further back than 2016 and would 

provide valuable insights to Aetna’s competitors and providers on Aetna’s current 

and future negotiating tactics, strategies, product plans, network plans, contracts, and 
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finances.  And it would allow them to accurately project Aetna’s current and future 

reimbursement rates, leaving Aetna at a competitive disadvantage and thus harming 

competition in the industry.  Nothing in the case law requires that documents contain 

literal future projections in order to warrant sealing.   Indeed, the Federal Circuit in 

Apple rejected similar logic, finding that the district court abused its discretion in 

failing to seal financial information where, inter alia, “the district court did not see 

‘how past profit and unit sales data can be used to meaningfully predict . . . future 

business plans.’” 727 F.3d at 1224 (citation omitted) (emphasis in original).  This 

Court should do the same here. 

The District Court also agreed to seal three exhibits of non-party United, 

whose motion mirrored Aetna’s, see ECF 287, without any meaningful explanation 

of how the exhibits differed.  A-2–3 n.3.  The District Court stated that it “exercise[d] 

its discretion to protect these documents from disclosure because they include 

information that derives economic value from not being generally known by others 

who might obtain economic value from its disclosure including detailed contract rate 

information and analyses of the impact of contract negotiations on specifically 

identified United customers.”  Id.  But that rationale would apply equally to Aetna’s 

documents, which include detailed pricing information, actual contract negotiations, 

strategic analysis, and long-term business planning.  

* * * 
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 In short, rather than conducting the careful balancing of interests required by 

well-established doctrine, the District Court’s perfunctory and conclusory ruling 

ordered the disclosure of current, competitively sensitive information that will harm 

Aetna, create the risk of anti-competitive conduct, and injure the public interest.  The 

District Court’s lack of detailed, document-specific reasoning along compels 

reversal.  And this Court’s precedents plainly support the sort of targeted redactions 

that Aetna sought to protect its highly sensitive information.   

CONCLUSION 

For the foregoing reasons the District Court’s ruling should be reversed. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

FEDERAL TRADE COMMISSION, et al., 
Plaintiffs, 

v. 

THOMAS JEFFERSON UNIVERSITY, et 
al. 

Defendants. 

 CIVIL ACTION 
 NO. 20-01113 

ORDER 

On December 8, 2020, the Court dismissed the Complaint of the Federal Trade 

Commission and the Commonwealth of Pennsylvania seeking a preliminary injunction 

against Defendants Thomas Jefferson University and Albert Einstein Healthcare 

Network pursuant to Section 13(b) of the Federal Trade Commission Act, 15 U.S.C. 

§ 53(b), and Section 16 of the Clayton Act, 15 C.S.C. § 26.  (ECF 278.)  The Federal

Trade Commission filed an appeal (ECF 283) which was dismissed on March 4, 2021 in 

accordance with the agreement of the parties pursuant to Federal Rule of Appellate 

Procedure 42(b). (ECF 289.)  This Order resolves three motions that remained pending 

at the time of the FTC’s appeal.   

1. Defendant Albert Einstein Healthcare Network’s Motion for a Finding of

Civil Contempt by Non-Party Prospect Medical Holdings, Inc. (ECF 207) is DENIED.1  

1 Einstein asks the Court to find Prospect in civil contempt for its failure to comply with a valid subpoena 
and the Court’s September 1, 2020 Order (ECF 126).  Sanctions for civil contempt are “penalties designed to compel 
future compliance with a court order, are considered to be coercive and avoidable through obedience, and thus may 
be imposed in an ordinary civil proceeding upon notice and an opportunity to be heard.”  Int’l Union, United Mine 
Workers v. Bagwell, 512 U.S. 821, 827 (1994).  The Court remains disappointed with Prospect’s responses to 
Einstein’s discovery requests and discourages similarly obstructive conduct in the future.  Nevertheless, this matter 
has been resolved in Einstein’s favor and there is no present need to coerce Prospect’s compliance with the Court’s 
prior Order.   
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2. Non-Party Aetna, Inc.’s Motion to Partially Seal Aetna Exhibits and for 

Further Relief Regarding Other Documents (ECF 286) is DENIED.2   

3. Non-Party UnitedHealth Group’s Motion to Seal Confidential Information 

(ECF 287) is GRANTED only with respect to the following:  (1)  DX0450; (2) the 

redactions to DX0402 contained in ECF 287-4 (United Attachment D); and (3) the 

redactions to DX9498 contained in ECF 287-7 (United Attachment G).3  The motion is 

 
2  After the parties removed Aetna and United’s documents from the exhibits intended for use at the 
preliminary injunction hearing, the Court denied their previous motions to seal (ECF 171 (Aetna) and ECF 176 
(United)) as moot.  (ECF 270.)  After the hearing, the Court admitted certain Aetna and United documents into 
evidence.  (ECF 276.)  Aetna and United filed the instant motions seeking relief regarding certain of those 
documents and certain other documents not entered into evidence that the parties submitted to the Court during this 
litigation.  (ECF 286 (Aetna) and 287 (United).)  They argue the Court granted Defendants relief similar to the relief 
they now request.  (See ECF 286 at 1; ECF 287 at 2; see also ECF 232 (September 14, 2020 Order sealing certain of 
Defendants’ documents).)   
 
 “It is well-settled that there exists, in both criminal and civil cases, a common law public right of access to 
judicial proceedings and records.”  Littlejohn v. BIC Corp., 851 F.2d 673, 677-78 (3d Cir. 1988).  “The strong 
presumption of openness does not permit the routine closing of judicial records to the public.”  In re Avandia Mktg., 
Sales Practice & Prod. Liab. Litig., 924 F.3d 662, 672 (3d Cir. 2019) (quoting Miller v. Ind. Hosp., 16 F.3d 549, 551 
(3d Cir. 1994)).  Those “seeking to seal any part of a judicial record bear[ ] the heavy burden of showing that ‘the 
material is the kind of information that courts will protect’ and that ‘disclosure will work a clearly defined and 
serious injury to the party seeking closure.’”  Miller, 16 F.3d at 551 (quoting Publicker Indus., Inc. v. Cohen, 733 
F.2d 1059, 1071 (3d Cir. 1984)).  “Broad allegations of harm, bereft of specific examples or articulated reasoning are 
insufficient.”  In re Cendant Corp., 260 F.3d 183, 194 (3d Cir. 2001) (internal citation omitted).   
 
 “Courts may permissibly seal judicial records ‘where they are sources of business information that might 
harm a litigant’s competitive standing.”  In re Avandia Mktg., Sales Practice & Prod. Liab. Litig., 924 F.3d 662, 679 
(3d Cir. 2019) (quoting Republic of Philippines v. Westinghouse Elec. Corp., 949 F.2d 653, 662 (3d Cir. 1991)); see 
also Bradburn Parent/Teacher Store, Inc. v. 3M, NO. 02-7676, 2004 WL 11146665, at *2 (E.D. Pa. May 19, 2004) 
(holding disclosure of financial projections “could clearly cause competitive harm . . . , by giving competitors an 
understanding of [the defendant’s view of the marketplace as well as [its] competitiveness within the marketplace”).   
 
 The Court has carefully reviewed the documents Aetna and United seek to keep under seal (see ECF 286-1, 
ECF 287-1) and, other than for the specific United identified in this Order, finds that neither has rebutted the strong 
presumption of openness and met its burden to show that disclosure will work the kind of clearly defined and serious 
injury that a sealing order is intended to protect.  Parties seeking the protection of a seal must demonstrate a specific 
risk of current harm.  See Leucadia, Inc. v. Applied Extrusion Techs., Inc., 998 F.2d 157, 167 (3d Cir. 1993).  Aetna 
and United have not sufficiently explained “how public dissemination of the pertinent materials now would cause 
the competitive harm they claim.”  Id.  In addition, to the extent that Aetna and United seek to seal other information 
because it has been designated as “confidential” or “highly confidential” in accordance with the terms of the 
Stipulated Protected Order in this case (ECF 55), the Court finds that disclosure of this information is in the interest 
of justice even though Aetna and United are non-parties to this litigation. (See id. at ¶ 19.) 
 
3  The Court exercises its discretion to protect these documents from disclosure because they include 
information that derives economic value from not being generally known by others who might obtain economic 
value from its disclosure including detailed contract rate information and analyses of the impact of contract 
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DENIED in all other respects.  

So ORDERED this 26th day of March, 2021. 

BY THE COURT: 

________________________ 
GERALD J. PAPPERT, J. 

negotiations on specifically identified United customers. 

/s/ Gerald J. Pappert 

Case 2:20-cv-01113-GJP   Document 290   Filed 03/26/21   Page 3 of 3

A-3

Case: 21-1817     Document: 14     Page: 54      Date Filed: 07/20/2021



 

 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
FEDERAL TRADE COMMISSION, et al. 

Civil Action No. 2:20-cv-1113-GLP 
 Plaintiffs, 

v. 
THOMAS JEFFERSON UNIVERSITY, et al. 
 Defendants. 
 

 
NOTICE OF APPEAL 

 
Notice is hereby given that Movant Aetna, Inc. hereby appeals to the United States Court 

of Appeals for the Third Circuit the Order denying Aetna Inc.’s Motion to Partially Seal Aetna 

Exhibits and for Further Relief Regarding Other Documents, entered in this action on 

March 26, 2021 (ECF 290). 

Respectfully Submitted, 
 

Dated: April 23, 2021 
 

By:  /s/ Justin M. Romeo  
 
Rani A. Habash (pro hac vice) 
DECHERT LLP 
1900 K Street, N.W. 
Washington, DC 20006 
Telephone: (202) 261-3481 
 
Justin M. Romeo (Pa. Bar No. 326684) 
DECHERT LLP 
Cira Centre, 2929 Arch Street 
Philadelphia, PA 19104 
Telephone: (215) 994-2518 

Attorneys for Movant AETNA, INC. 
Mike Cowie 
Konstantin Medvedovsky 
DECHERT LLP 
1900 K Street, N.W. 
Washington, DC 20006 
Telephone: (202) 261-3300 

   Of counsel 

 

Case 2:20-cv-01113-GJP   Document 291   Filed 04/23/21   Page 1 of 2

A-4

Case: 21-1817     Document: 14     Page: 55      Date Filed: 07/20/2021



 
 

 
 

CERTIFICATE OF SERVICE 
 
 I hereby certify that on April 23, 2021, I electronically filed the foregoing Notice of Appeal 

with the Clerk of the Court by using the CM/ECF system, which will send a notice of electronic 

filing to all counsel of record. 

 
Dated: April 23, 2021 

/s/ Justin M. Romeo 
Justin M. Romeo (Pa. Bar No. 326684) 

 

Case 2:20-cv-01113-GJP   Document 291   Filed 04/23/21   Page 2 of 2

A-5

Case: 21-1817     Document: 14     Page: 56      Date Filed: 07/20/2021



 

 

 

COMBINED CERTIFICATIONS  
 

On July 20, 2021, I electronically filed the foregoing brief with the Clerk of 

the Court using the CM/ECF system.  All participants in the case are registered 

CM/ECF users and service will be accomplished by the CM/ECF system.   

Using Windows Defender Antimalware Version 4.18.2106.6, Windows 

Defender Antivirus Version 1.343.1315.0, and Windows Defender Antispyware 

Version 1.343.1315.0, the electronic version of this Motion was scanned for viruses 

and found to contain none.  See 3d Cir. L.A.R. 31.1(c) (2011). 

On July 20, 2021, I caused 7 paper copies of this brief to be sent to the Clerk 

of Court, which are identical to the electronic copy filed using the CM/ECF system.  

See 3d Cir. L.A.R. 31.1(a) (2011); Standing Order dated April 29, 2013. 

Pursuant to 3rd Cir. L.A.R. 28.3(d), Michael H. McGinley and Justin M. 

Romeo are members in good standing of the bar of the United States Court of 

Appeals for the Third Circuit. 

 

Date: July 20, 2021 

 

/s/ Michael H. McGinley 

Counsel for Appellant 

 

Case: 21-1817     Document: 14     Page: 57      Date Filed: 07/20/2021


