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February 11, 2022 

Jennifer Kennedy Gellie 
Deputy Chief, Counterintelligence and Export Control Section  
National Security Division, Department of Justice 
Room 1.100, 175 N Street, NE 
Constitution Square, Building 3 
Washington, DC 20002 
 

Re:  Advance Notice of Proposed Rulemaking: Clarification and Modernization of 
Foreign Agents Registration Act (FARA) Implementing Regulations (RIN 1105-
AB67, Docket No. NSD 102, Federal Register 86 FR 70787 (December 13, 2021)) 

 
Dear Ms. Kennedy Gellie: 
 

We respectfully submit these comments in response to the Advance Notice of Proposed 
Rulemaking (“ANPRM”) published by the Department of Justice on December 13, 2021, 
soliciting public comments on potential amendments to the Department’s FARA regulations.  

 
WilmerHale advises clients across a broad range of industries on FARA compliance.  

Accordingly, both the firm and its clients have an interest in the Department’s efforts to clarify 
the scope of FARA and to modernize its operation within the statutory framework that Congress 
has established.  We are hopeful that the Department’s rulemaking will increase FARA’s 
effectiveness, improve overall compliance, and reduce concerns over compliance risks that flow 
from various ambiguities in the current statutory, regulatory, and enforcement regime.   
 

In this letter, we provide comments on Questions 1–5, 7–9, and 14 of the ANPRM; we 
also address other aspects of the FARA regulations that warrant further clarification.   

A.  AGENCY 

Question 1: Should the Department incorporate into its regulations some or all of its guidance 
addressing the scope of agency, which is currently published as part of the FARA Unit’s 
FAQs on its website?  
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The Department should update its regulations to provide clear guidance on what 
constitutes a principal-agent relationship under 22 U.S.C. § 611(c)(1).  Such guidance should (i) 
provide a comprehensive or near-exhaustive set of factors that inform this determination; and (ii) 
provide illustrative examples of relationships that do and do not qualify as principal-agent 
relationships under the statute.  

May 2020 Guidance As Starting Point 

The Department should use its May 2020 guidance on the scope of agency as a starting 
point.1  That guidance was a welcome development that provided a practical framework for 
evaluating the types of relationships that could implicate FARA.  In particular, it went a long 
way towards resolving the ambiguity created by the statutory term “request” in 22 U.S.C. 
§ 611(c)(1) by explaining that an agency relationship exists only where the circumstances 
“evince some level of power by the principal over the agent or some sense of obligation on the 
part of the agent to achieve the principal’s request.”  However, the guidance left important 
questions unanswered—both because the six factors identified in May 2020 were not presented 
as a comprehensive or near-exhaustive set, and because the Department did not indicate how it 
would evaluate those factors.  The Department should expand on the May 2020 guidance by 
codifying the relevant factors and providing greater clarity on how they inform whether a 
qualifying agency relationship exists. 

Building off the May 2020 guidance, the regulations should codify the need for a foreign 
principal to exert “some level of power . . . over the agent” and for the agent to have “some sense 
of obligation . . . to achieve the principal’s requests.”2  We suggest that the Department look to 
other settings in which agencies have defined similar relationships in order to provide detailed, 
practical guidance on this important threshold question.  For example, the Department of 
Treasury has issued detailed regulations to determine whether a foreign person “controls” an 
entity for Committee on Foreign Investment in the United States (“CFIUS”) purposes, 31 C.F.R. 
§ 800.208.  Likewise, the Office of the Director of National Intelligence (“ODNI”) has provided 
a comprehensive list of factors it considers when assessing “foreign ownership, control, or 
influence” (“FOCI”), 32 C.F.R. § 2004.34.3   

 
1 Dep’t of Justice, The Scope of Agency under FARA (May 2020) (emphasis added). 
2 Id. (emphasis added). 
3 Under the CFIUS regulations at 31 C.F.R. § 800.208, the term “control” means, among other things: “the power, 
direct or indirect. . . to determine, direct, or decide important matters affecting an entity; in particular, but without 
limitation, to determine, direct, take, reach, or cause decisions regarding” new business ventures, entry into 
significant contracts, policies and procedures, and other activities.  Under the ODNI regulations at 32 C.F.R. § 
2004.34, “[f]oreign ownership, control, or influence” turns on several factors, including, among other things: 
“whether foreign interests hold a majority or minority position in the entity, taking into consideration the immediate, 
intermediate, and ultimate parent entities”; and the “[n]ature of any relevant bilateral and multilateral security and 
information exchange agreements.” 
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Illustrative Examples In Regulations 

We also suggest that the Department follow a practice adopted by other agencies and 
provide specific examples in the regulations that illustrate the presence or absence of a qualifying 
relationship.  For instance, in the CFIUS regulations cited above, the Department of Treasury has 
offered eight examples to illustrate the presence or absence of foreign “control” for CFIUS 
purposes.  See 31 C.F.R. § 800.208(e).  Likewise, the joint guidance issued by the Clerk of the 
House of Representatives and Secretary of the Senate under the Lobbying Disclosure Act 
(“LDA”) also includes illustrative examples for implementing the LDA in practice.4  Such 
examples are immensely useful to both compliance counsel and clients, as they address concrete 
situations comparable to those that are likely to arise in the day-to-day affairs of the regulated 
community.   

In the FARA context, we suggest that the Department begin with the existing corpus of 
advisory opinions and distill those into representative examples that (i) resolve any potential 
discrepancies among the advisory opinions, and (ii) highlight where the Department believes the 
lines should be drawn between registrable and non-registrable activity.   

Clarity Regarding Passive, Automated Services Under Standard-Term Contracts 

The Department should clarify that the passive or automated provision of services 
pursuant to a standard-term contract, license, or user agreement (or similar types of click-through 
terms of service) to a foreign party does not itself constitute a principal-agent relationship 
requiring registration under the Act, unless the relevant contract, license, or user agreement gives 
the foreign party meaningful power over the service provider.   

The Department has already made this distinction in certain contexts but has not clarified 
the extent of its applicability more broadly.  In its May 2020 guidance, the Department clarified 
that “whether a person is an agent for purposes of FARA depends on whether the relationship 
between the foreign principal and the person is such that the latter’s enumerated activities within 
the United States may be fairly attributed to a foreign principal.”5  And, through various advisory 
opinions, the Department has advised that a variety of administrative or ministerial activities 
(e.g., serving as an administrative agency for a trust, acting as a transfer agent, providing private 
banking services, or scheduling and coordinating communications) can, in certain contexts, fall 

 
4 See Lobbying Disclosure Act Guidance (updated Feb. 2021), available at 
https://lobbyingdisclosure.house.gov/amended_lda_guide.html.   
5 Dep’t of Justice, The Scope of Agency under FARA at 1-2 (May 2020). 
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outside the scope of a principal-agent relationship for FARA purposes.6  Likewise, the 
Department has advised that a firm that provided foreign subscribers “detailed information about 
and analysis of policymakers and influencers at the state and federal level” did not have a 
principal-agent relationship with its subscribers where the firm “exercise[d] editorial control in 
determining which policymakers and influencers to cover.”7   

The Department should clarify how these distinctions apply in other settings—beyond 
financial institutions and their customers, or research services and their subscribers—so that 
firms providing comparable services in other settings have the direct benefit of the Department’s 
guidance.  Doing so would allow the Department to clarify that Internet-related services that are 
common in a globalized, information-based economy—which are typically automated and 
provided on standard terms set by the service provider—should not, in most contexts, implicate 
FARA.  By contrast, the Department could make clear that more active or customized services in 
which the foreign principal exerts some degree of control over the output would qualify as a 
principal-agent relationship.  

Clarity Regarding Intermediary Relationships 

We also recommend that the Department clarify the circumstances in which an 
intermediary relationship—i.e., one with “a person any of whose activities are directly or 
indirectly supervised, directed, controlled, financed, or subsidized in whole or in major part,” 22 
U.S.C. § 611(c)(1)—will qualify as a principal-agent relationship under FARA.  We agree with 
the recommendation of the ABA Task Force that such a relationship should exist only where a 
foreign principal exerts some degree of supervision, direction, control, or provides a majority of 
the financing for the activities in question rather than with respect to other aspects of the 
intermediary’s operations.8  Clarifying the statute in this manner would also be consistent with 
congressional intent,9 as Congress did not intend for parties to register as foreign agents merely 

 
6 See, e.g., U.S. Dep’t of Just., Nat’l Sec. Div., Opinion Letter on FARA Obligation at 2 (June 29, 2021), 
https://www.justice.gov/nsd-fara/page/file/1431296/download; U.S. Dep’t of Just., Nat’l Sec. Div., Opinion Letter 
on FARA Obligation at 2 (July 31, 2020), https://www.justice.gov/nsd-fara/page/file/1366641/download; U.S. Dep’t 
of Just., Nat’l Sec. Div., Opinion Letter on FARA Obligation at 2 (Dec. 6, 2017), https://www.justice.gov/nsd-
fara/page/file/1068206/download.; U.S. Dep’t of Just., Nat’l Sec. Div., Opinion Letter on FARA Obligation at 2 
(Sept. 16, 2020), https://www.justice.gov/nsd-fara/page/file/1366646/download. 
7 U.S. Dep’t of Just., Nat’l Sec. Div., Opinion Letter on FARA Obligation at 1 (Sept. 16, 2020), 
https://www.justice.gov/nsd-fara/page/file/1366646/download. 
8 See American Bar Association, International Law Section, FARA: Issues and Recommendations for Reform, 
Report of the Task Force on the Foreign Agents Registration Act at 11-12 (July 16, 2021).    
9 The relevant legislative history makes clear that the statute was drafted so that registration would be required only 
for agents carrying out functions “where the foreign principal subsidizes a domestic person to the extent that the 
subsidy involves . . . direction and control of the activities subsidized.”  H.R. REP. NO. 89-1470, at 5 (1966) 
(emphasis added). 



Jennifer Kennedy Gellie 
February 11, 2022 
Page 5 
 
 
because they provide services to an organization that receives foreign funding unrelated to the 
activities in question.10     

Question 2: Should the Department issue new regulations to clarify the meaning of the term 
“political consultant,” including, for example, by providing that this term is generally limited 
to those who conduct “political activities,” as defined in 22 U.S.C. § 611(o)? 

As discussed in the ABA Task Force’s report,11 the Department should codify the 
position taken in its July 19, 2021 advisory opinion that “political consultants” are limited to 
those who conduct “political activities” as defined in 22 U.S.C. § 611(o), and incorporate the 
positions taken in previous advisory opinions that research, advisory, and other benchmarking 
services do not implicate FARA absent an intent to influence U.S. policymaking or public 
opinion in the interest of the foreign principal.12   

In that July 2021 advisory opinion, the Department explained that “a ‘political 
consultant’ would not be required to register as an agent unless he engaged in political activities, 
as defined, for his foreign principal.”13  This is consistent with the relevant legislative history, as 
both the House Judiciary Committee and Senate Committee on Foreign Relations made clear that 
“a ‘political consultant’ would not be required to register as an agent unless he engaged in 
political activities, as defined, for his foreign principal.”14  Recognizing “the seemingly wide 
breadth of the statutory definition [of ‘political consultant’],” the Department said it would 
“follow Congress’s intent . . . [by not] requir[ing a political consultant] to register as an agent 
unless he engaged in political activities, as defined, for his foreign principal.”15   

 
10 Id. (“The proposed amendment would make it clear that mere receipt of a bona fide subsidy not subjecting the 
recipient to the direction or control of the donor does not require the recipient of the subsidy to register as an agent 
of the donor.”). 
11 The ABA Task Force also recommended additional clarity on the definition of “political consultant” through 
guidance rather than formal regulations.  American Bar Association, International Law Section, FARA: Issues and 
Recommendations for Reform, Report of the Task Force on the Foreign Agents Registration Act at 22 (July 16, 
2021) (“The regulated community deserves clarity with respect to what activities the FARA Unit deems to constitute 
registrable political consulting.  DOJ should therefore publish generally applicable policy guidance, similar to the 
May 2020 White Paper on the Scope of Agency, to afford greater understanding and predictability, and include such 
guidance on the FARA Unit’s website.”). 
12 See U.S. Dep’t of Just., Nat’l Sec. Div., Opinion Letter on FARA Obligation at 3 (July 19, 2021), 
https://www.justice.gov/nsd-fara/page/file/1431306/download (quoting H.R. Rep. No. 89-1472 at 7; S. Rep. No. 89-
143 at 9). 
13 Id. 
14 H.R. REP. No. 89-1470 at 7 (1966); S. REP. No. 89-143 at 9 (1965). 
15 U.S. Dep’t of Just., Nat’l Sec. Div., Opinion Letter on FARA Obligation at 3 (July 19, 2021), 
https://www.justice.gov/nsd-fara/page/file/1431306/download (citing H.R. REP. No. 89-1470 at 7; S. REP. No. 89-
143 at 9). 
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The Department should codify this position in the upcoming regulations.    

B.   EXEMPTIONS 

 1.  Commercial Exemptions 

Question 3: Should the Department issue a regulation addressing how 22 U.S.C. § 613(d)(2) 
applies to political activities on behalf of foreign principals other than state-owned 
enterprises?  If so, how should the Department amend the regulation to address when such 
activities do not serve “predominantly a foreign interest”? 

Question 4: Is the language in 28 CFR § 5.304(b), (c), which provides that the exemptions in 
sections 613(d)(1) and (d)(2) do not apply to activities that “directly promote” the public or 
political interests of a foreign government or political party, sufficiently clear?  And does that 
language appropriately describe the full range of activities that are outside the scope of the 
exemptions because they promote such interests, including indirectly?  Should the language 
be clarified, and, if so, how? 

Question 5: What other changes, if any, should the Department make to the current 
regulations at 28 C.F.R. § 5.304(b) and (c) relating to the exemptions in 22 U.S.C. §§ 
613(d)(1) and (2)? 

As reflected by Questions 3, 4, and 5 in the ANPRM, the Department’s regulations 
implementing the commercial exceptions are in substantial need of clarification.  The basic 
distinction the Department has drawn in its current regulations and published advisory 
opinions—between activities that “directly” promote foreign governmental or political interests 
and those that do so only “indirectly”—is fundamentally sound, but the distinction should be 
more sharply drawn.  Moreover, the structure of the current regulations at 28 C.F.R. §§ 5.304(b) 
and (c) invites confusion, which is compounded by the reasoning of certain advisory opinions, 
creating a cloud of compliance risk that we believe can and should be dispelled.  These issues 
arise (and should be addressed) across the commercial landscape, not just for entities that happen 
to have an element of state ownership.16 

In brief, the Department’s regulations should clearly distinguish between commercial 
activities that directly promote the interests of a foreign government (and thus require 
registration) and those that only indirectly promote the general interests of a foreign government 

 
16 Our comments are consistent with those of the ABA Task Force, which calls on the Department to, “at its earliest 
opportunity, issue new regulations that address how these statutory exemptions apply in the context of private for-
profit corporations, nonprofit organizations, and other common entities.”  See American Bar Association, 
International Law Section, FARA: Issues and Recommendations for Reform, Report of the Task Force on the 
Foreign Agents Registration Act at 28 (July 16, 2021). 
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by virtue of the incidental benefits that flow from private-sector commercial activity (and thus do 
not require registration).   

We believe the Department could capture the lion’s share of registrable activities by 
preserving the criterion in the current regulations that asks whether the activities in question are 
“directed by a foreign government or foreign political party,” 28 C.F.R. § 5.304(c), and adding a 
new criterion that asks whether the predominant purpose of the activities is to promote private-
sector commercial interests.17  Activities undertaken for a predominantly commercial purpose in 
the absence of governmental direction or control should be presumptively exempt from FARA; 
by contrast, activities that are either subject to governmental direction or control, or that are 
inextricably intertwined with clearly identified governmental interests, should require a more 
detailed analysis to determine whether FARA registration is required.  We believe a test along 
these lines would be faithful to the relevant statutory text in 22 U.S.C. § 613(d), which exempts 
(1) “private and nonpolitical activities in furtherance of the bona fide trade or commerce” of a 
foreign principal, and (2) “other activities [including public and political activities] not serving 
predominantly a foreign interest.”  

The Department’s advisory opinions are generally consistent with this approach, as they 
focus on (i) the presence or absence of direction by a foreign government, and (ii) whether the 
activities are predominantly commercial in nature, with only an indirect or incidental benefit to a 
foreign government.  In particular, the Department has distinguished companies whose “interests 
. . . are inextricably connected to the public interests” from those “with a commercial purpose 
separate from a government’s interests,” generally exempting the latter from registration.18  The 
Department has also stated that activities do not require registration where the foreign principal 
is not controlled by a foreign government and the activities in question are “directly related” to 
private-sector commerce.19  Even for activities undertaken on behalf of foreign state-owned 
enterprises, the Department has not required registration for activities that “appear to advance 
commercial interests” of the SOE, even though a foreign government “may indirectly benefit” 
from the activities through the SOE’s commercial success.20  While these advisory opinions 

 
17 This recommendation is similar to the one proposed by the ABA Task Force, which recommends that “DOJ also 
should consider replacing the ‘directly promote’ provision with a purpose test, where activities are ineligible for the 
exemptions if they are undertaken by the ‘agent’ for the purpose of promoting the public or political interests of a 
foreign government or foreign political party.”  Id. 
18 U.S. Dep’t of Just., Nat’l Sec. Div., Opinion Letter on FARA Obligation at 3 (Sept. 18, 2019), 
https://www.justice.gov/nsd-fara/page/file/1213271/download. 
19 U.S. Dep’t of Just., Nat’l Sec. Div., Opinion Letter on FARA Obligation at 1 (Dec. 6, 2019), 
https://www.justice.gov/nsd-fara/page/file/1232931/download. 
20 U.S. Dep’t of Just., Nat’l Sec. Div., Opinion Letter on FARA Obligation at 2 (Oct. 2, 2019), 
https://www.justice.gov/nsd-fara/page/file/1234521/download.    
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support the distinction we have proposed here, it is important to have clarity in the regulations 
themselves.   

Again, we also reiterate our recommendation for the Department to provide illustrative 
examples of activities that do and do not fall within the commercial exemptions, using the 
upcoming rulemaking to distill and harmonize the guidance provided in the various advisory 
opinions on point.   

2.  Exemption for Persons Qualified to Practice Law 

Question 7: Should the Department amend 28 CFR 5.306(a) to clarify when activities 
that relate to criminal, civil, or agency proceedings are “in the course of” such 
proceedings because they are within the bounds of normal legal representation of a client 
in the matter for purposes of the exemption in 22 U.S.C. § 613(g)?  If so, how should the 
Department amend the regulation to address that issue? 

Question 8: What other changes, if any, should the Department make to 28 C.F.R. § 
5.306 to clarify the scope of the exemption in 22 U.S.C. § 613(g)? 

FARA defines an agent to include anyone who “represent[s]” a foreign principal 
before any official or agency of the U.S. government, 22 U.S.C. § 611(c)(1)(iv).  In turn, 
the legal exemption excludes from this definition lawyers engaged in “legal 
representation before any court of law or agency of the [U.S.] government,” subject to a 
proviso that the representation “does not include attempts to influence or persuade agency 
personnel or officials other than in the course of judicial proceedings, criminal or civil 
law enforcement inquiries, investigations, or proceedings, or agency proceedings required 
by statute or regulation to be conducted on the record.”  § 613(g) (emphasis added). 

The scope of this exemption is ambiguous.  First, as a textual matter, the 
relationship between the principal scope of the exemption and the proviso limiting the 
exemption is unclear in the statute.  In particular, the exemption first excludes all manner 
of legal representation before courts or agencies (without limitation), while the proviso 
appears limited to particular circumstances in which a lawyer may represent a client.  
This incongruity invites questions as to whether many routine types of administrative 
lawyering—which include interactions with agency personnel outside of any formal “law 
enforcement inquiry, investigation, or proceeding”—are covered by the exemption.  
Second, it is unclear what it means for an attempt to influence to occur “in the course” of 
a proceeding for purposes of the proviso. 

To take an example perhaps closest to home, the Department’s existing 
regulations allow parties to submit confidential requests for advisory opinions to the 
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FARA Unit.  See 28 C.F.R. §5.2(b), (m).   And, of course, in practice, counsel routinely 
request advisory opinions on behalf of their clients and interact with the FARA Unit to 
address questions in the course of those requests, as well as to address issues outside of 
any pending request (e.g., to resolve an issue with the new e-File system, or to correct an 
erroneous filing).  This type of routine interaction between parties’ private counsel and 
the FARA Unit is critical to facilitating compliance with FARA—and is typical of the 
legal representation of clients under other regulatory regimes before other federal 
agencies.   

The Department should update its regulations to clarify that this type of routine 
legal representation falls squarely within the § 613(g) exemption.  While the 
Department’s recent advisory opinions have effectively reached this conclusion, the 
advisory opinions are expressly limited to their particular facts and the Department 
expressly disavows their application to non-parties, 28 C.F.R. § 5.2(b). 21  As the 
Department appears to have reached a settled position on the scope of this exemption, the 
Department should codify its position in generally applicable regulations. 

Relatedly, the Department should clarify what it means for an attempt to influence 
to occur “in the course of” one of the enumerated proceedings in the proviso to § 613(g).  
The FAQs at www.fara.gov explain that the statutory exemption extends to “an attorney’s 
activities outside those proceedings so long as those activities do not go beyond the 
bounds of normal legal representation of a client within the scope of that matter.”22   

That explanation, however, leaves considerable uncertainty regarding “the bounds 
of normal legal representation,” particularly in an era where legal media and industry 
trade press cover significant developments in litigation and agency matters and regularly 
seek comments from counsel or their clients in response to any material development in 
the course of those matters.  Thus, it is quite normal for lawyers to be called upon to 
advise clients on press statements—or to respond to press inquiries by speaking directly 
with reporters—in the course of representing clients in high-profile matters.   

Yet the Department’s recent advisory opinions take inconsistent positions on that 
activity.  For example, in its April 21, 2020 advisory opinion, the Department identifies 
“drafting … potential responses to media inquiries … about litigation in which [the law 

 
21 See, e.g., U.S. Dep’t of Just., Nat’l Sec. Div., Opinion Letter on FARA Obligation at 2-4 & n.1 (May 24, 2021), 
https://www.justice.gov/nsd-fara/page/file/1431316/download; U.S. Dep’t of Just., Nat’l Sec. Div., Opinion Letter 
on FARA Obligation at 2-3 (May 29, 2020), https://www.justice.gov/nsd-fara/page/file/1287636/download; U.S. 
Dep’t of Just., Nat’l Sec. Div., Opinion Letter on FARA Obligation at 3-4 (April 22, 2020), 
https://www.justice.gov/nsd-fara/page/file/1287661/download. 
22 Dep’t of Just., National Security Division, FARA Frequently Asked Questions, “What is the exemption for legal 
representation?,” https://www.justice.gov/nsd-fara/frequently-asked-questions. 
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firm] was counsel of record” as an example of registrable conduct.23  In contrast, the 
January 5, 2021 advisory opinion states that “responding to media inquiries about 
litigation typically fall[s] within the media exception,” distinguishing such responses 
from “proactive media engagement” more akin to the type of non-exempt work that 
public-relations firms perform.24   

We respectfully suggest that the Department directly address media engagement 
by counsel in its regulations and include examples of other types of activities collateral to 
litigation or agency proceedings that fall within (and outside) of the § 613(g) exception.25 

 3.  Additional Clarifications of Statutory Exemptions 

Question 9: Are there other aspects of the statutory exemptions that the Department should 
clarify, whether to make clear additional circumstances in which registration is, or is not, 
required? 

The Department should clarify that the exclusion at 22 U.S.C. § 611(d) squarely applies 
to online media platforms that provide news or press services—resolving any potential concern 
that online platforms might not stand on equal footing with traditional print and broadcast media 
under FARA.26  This regulatory clarification is critical in an era where online media predominate 
over traditional print and broadcast media as Americans’ preferred source of news.  According to 
a recent survey by the Pew Research Center: 

More than eight-in-ten U.S. adults (86%) say they get news from a smartphone, 
computer or tablet “often” or “sometimes,” including 60% who say they do so 

 
23 U.S. Dep’t of Just., Nat’l Sec. Div., Opinion Letter on FARA Obligation, 3 (April 21, 2020), 
https://www.justice.gov/nsd-fara/page/file/1287671/download. 
24 U.S. Dep’t of Just., Nat’l Sec. Div., Opinion Letter on FARA Obligation, 2 (Jan. 5, 2021), 
https://www.justice.gov/nsd-fara/page/file/1351401/download.  
25 Thus, we support the ABA Task Force request for clarification on this point.  See American Bar Association, 
International Law Section, FARA: Issues and Recommendations for Reform, Report of the Task Force on the 
Foreign Agents Registration Act at 35 (July 16, 2021).    
26 22 U.S.C. § 611(d) reads, in full:  

The term “agent of a foreign principal” does not include any news or press service or association organized 
under the laws of the United States or of any State or other place subject to the jurisdiction of the United 
States, or any newspaper, magazine, periodical, or other publication . . . published in the United States, 
solely by virtue of any bona fide news or journalistic activities, including the solicitation or acceptance of 
advertisements, subscriptions, or other compensation therefor, so long as it is at least 80 per centum 
beneficially owned by, and its officers and directors, if any, are citizens of the United States, and such news 
or press service or association, newspaper, magazine, periodical, or other publication, is not owned, 
directed, supervised, controlled, subsidized, or financed, and none of its policies are determined by any 
foreign principal defined in subsection (b) of this section, or by any agent of a foreign principal required to 
register under this subchapter[.]   
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often. This is higher than the portion who get news from television, though 68% 
get news from TV at least sometimes and 40% do so often. Americans turn to 
radio and print publications for news far less frequently, with half saying they turn 
to radio at least sometimes (16% do so often) and about a third (32%) saying the 
same of print (10% get news from print publications often).27 

The Department’s regulatory regime should reflect this reality by clarifying that the open-ended 
statutory terms found in 22 U.S.C. § 611(d)—i.e., “news or press service” and “publication”—
apply equally to online publications, news aggregation services, podcasts, blogs, streamed audio, 
video blogs, and other platforms for online journalism, so long as the substantive criteria for the 
exclusion are met—i.e., the online platform: (a) engages in bona fide news or journalistic 
activities, (b) is at least 80 percent owned by U.S. persons, (c) has only U.S. citizens as officers 
and directors, and (d) is not owned, directed, controlled, or financed by any foreign government 
or political party or any agent required to register under FARA.   

Doing so would be consistent with the underlying purpose of § 611(d), which allows 
U.S.-owned and -operated media platforms to carry advertisements from any source (including 
foreign principals) without having to register under FARA.  See 22 U.S.C. § 611(d) (classifying 
“the solicitation or acceptance of advertisements, subscriptions, or other compensation” as 
falling within the class of “bona fide news or journalistic activities” exempt from registration).  
There is no sound policy reason to distinguish between online and traditional media with respect 
to this exclusion—particularly where traditional media also operate online.  Indeed, it is difficult 
to think of a major news organization that does not distribute its content online, including via 
social media, and even traditional news websites are replete with the same kinds of soft, non-
news content one might associate with purely online platforms (e.g., health and wellness tips, 
recipes, celebrity profiles, vacation recommendations, investment advice, puzzles and games, 
reader letters and commentary, classified ads, etc.).   

Moreover, modernizing the regulatory scope of the media exclusion to reflect the current 
media landscape would be consistent with the stated purpose of the ANPRM and would dovetail 
with the other changes the Department is contemplating to update FARA’s labeling requirements 

 
27 Pew Research Center, More than eight-in-ten Americans get news from digital devices (Jan. 12, 2021), 
https://www.pewresearch.org/fact-tank/2021/01/12/more-than-eight-in-ten-americans-get-news-from-digital-
devices/.  
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for online media platforms, as set forth in Questions 13 through 17 of the ANPRM (responses to 
which are provided below).28 

C. LABELING INFORMATIONAL MATERIALS 

Question 14: What changes, if any, should the Department make to the current regulation, 22 
CFR 5.402, relating to labeling informational materials to account for the numerous ways 
informational materials may appear online?  For example, how should the Department 
require conspicuous statements on social media accounts or in other communications, 
particularly where text space is limited? 

The Department should update its labeling requirements to account for the proliferation 
of online media platforms, including social media, that have emerged since the current 
regulations were promulgated in 2003.  The FARA statute, 22 U.S.C. § 614(b), expressly states 
that “[t]he Attorney General may by rule define what constitutes a conspicuous statement for 
[FARA] purposes,” giving the Department substantial latitude to adopt rules suited to the current 
online media landscape.    

The Department should adopt a flexible, standards-based approach that can apply across 
all media platforms, as well as provide illustrative examples of what does and does not constitute 
a sufficiently conspicuous statement.  In general, however, registered foreign agents should not 
be required to include a conspicuous statement on every digital communication.  Such a 
requirement would effectively preclude the productive use of certain social media platforms, as 
the disclosure statements would frequently exceed the limited space available.  It would also be 
redundant, as a user who follows a FARA-covered account via certain forms of social media 
would see the statement on every post, ad infinitum.  Instead, the Department should require an 
agent to include a conspicuous disclosure on (i) the relevant social media home page (if space is 

 
28 It bears noting that three of the six commissioners on the Federal Election Commission (FEC) have recently taken 
the position that social media platforms are entitled to the benefit of the media exception under the Federal Election 
Campaign Act (“FECA”) by virtue of their dissemination of news and the associated First Amendment concerns that 
would attend to regulating their activities.  See, e.g., In the Matter of Twitter, Inc. et al., MURs 7821, 7827 & 7868, 
Supplemental Statement of Reasons of Vice Chair Allen Dickerson and Commissioner James E. “Trey” Trainor, III 
(Sept. 13, 2021) (“The prospect of a federal agency passing judgment on the ‘legitimacy’ of a press entity is 
perilous.”); In the Matter of Twitter, Inc. et al., MURs 7821, 7827 & 7868, Supplemental Statement of Reasons of 
Commissioner Sean. J. Cooksey (Sept. 13, 2021) (“The Commission has consistently maintained that blogs, news-
sharing sites, message boards, and similar websites are engaged in legitimate press activities and fall under the 
media exception.”); see also In the Matter of Facebook, Inc., et al., MURs 7812, 7825 & 7869, Supplemental 
Statement of Reasons of Vice Chair Allen Dickerson and Commissioners James E. “Trey” Trainor, III (Oct. 13, 
2021); In the Matter of Facebook, Inc., et al., MURs 7812, 7825 & 7869, Statement of Reasons of Commissioner 
Sean J. Cooksey (Sept. 14, 2021).  The same rationale for excluding media from the reach of FECA and the 
definition of agency in FARA, and the reasons for treating online and traditional media similarly, apply equally 
under both statutes.  
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available), and (ii) any external webpages controlled or maintained by the agent that are 
hyperlinked in any social media posts made on behalf of the foreign principal.  In connection 
with these clarifications, the Department should make clear that the obligation to label 
informational materials with a conspicuous statement rests with the registered foreign agent or 
foreign principal, in accordance with 22 U.S.C. § 614(b), and not with the owner of the medium 
or platform on which they appear.   

In addition, the Department should modify the required conspicuous statement to reflect 
the availability of materials on the DOJ website so as not to imply that interested persons must 
physically visit the Department of Justice in Washington, DC.  Thus, the required disclosure 
could simply state: “Distributed by (name of registrant) on behalf of (name of foreign principal).  
Additional information is available at www.fara.gov.”  

D. OTHER ASPECTS OF FARA REGULATIONS WARRANTING 
CLARIFICATION   

In addition to the comments above addressing certain specific questions set forth in the 
ANPRM, we also wish to respond to the Department’s request for comments on “other aspect[s] 
of the current FARA regulatory structure that the public believes should involve the issuance, 
amendment, or rescinding of any regulation not otherwise identified” in the ANPRM.  
Specifically, we believe the Department should use the upcoming rulemaking to:  

1. Define “within the United States,” as used in 22 U.S.C. §§ 611(c)(i)-(iv); 
2. Clarify that “public relations counsel,” “publicity agents,” and “information service 

employees” should be considered agents of a foreign principal only if they engage in 
“political activities” as defined in 22 U.S.C. § 611(c)(1)(i); 

3. Clarify the scope of “political activities” in 22 U.S.C. § 611(o) to exclude advisory 
services, including benchmarking and reporting, absent an intent to influence; and  

4. Clarify the scope of “any section of the public within the United States” under 22 
U.S.C. § 611(o). 

1.  The Department should clarify that “within the United States,” as used in 22 U.S.C. §§ 
611(c)(i)-(iv), requires that the activities in question be conducted by persons physically 
within the United States or who specifically target the United States from abroad, and 
make clear that work conducted outside the United States and directed to a global audience 
does not require registration merely because it reaches a U.S. audience.   

Over the course of FARA’s history, Congress has made clear that the statute is intended 
to cover influence activities conducted “within the United States” on behalf of foreign 
governments and foreign political parties.  Nonetheless, it is unclear what, exactly, it means for 
activities to be conducted “within the United States.”  Do activities physically performed outside 
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the United States fall within FARA’s scope merely because their output is available within the 
United States?  Or must the activities or output in question specifically target the U.S. public?  
To our knowledge, the Department has addressed this issue only once in its published advisory 
opinions, where the Department stated: 

Your letter includes an analysis of FARA which asserts that even if your clients were to 
engage in activities that would normally require registration under the Act, they would 
still not be required to register under FARA because they would be physically outside the 
United States at the time of performance or delivery of the service.  Please be advised 
that we do not concur with this analysis of FARA[.]29 

The advisory opinion goes on to imply that the activities in question could require registration 
“whether occurring inside or outside the United States.”30  Given the obvious tension between 
this position and the statutory language, it is incumbent on the Department to clarify by 
regulation when activities “occurring … outside the United States” should be deemed to occur 
“within the United States” under the statute. 

 In our view, a regulation faithful to the statutory language should make clear (at a 
minimum) that activities conducted outside the United States are registrable only if they include 
an affirmative effort to specifically target and influence U.S. audiences.  Thus, a global media 
campaign by a foreign country (e.g., to promote a conference, develop brand recognition for a 
particular product specific to that country, or attract tourism or investment) would not require 
registration under the Act unless the campaign specifically targeted U.S. audiences and sought to 
influence them (e.g., by placing advertisements in U.S. newspapers or magazines).  By contrast, 
the inherent ability of U.S. persons to access global media platforms via the internet or otherwise 
should not itself create any FARA risks for the firms conducting the campaign outside U.S. 
borders.  In other words, Americans’ ability to passively access or view advertisements or 
informational materials that are widely available to various global audiences should not be a 
basis for FARA registration, absent some intent to affirmatively influence U.S. audiences with 
respect to U.S. policies or the political or public interests of a foreign government or political 
party.   

2.  The Department should clarify that public relations counsel, publicity agents, and 
information service employees should be considered agents of a foreign principal only if 
they engage in “political activities” as defined in 22 U.S.C. § 611(c)(1)(i). 

 
29 U.S. Dep’t of Just., Nat’l Sec. Div., Opinion Letter on FARA Obligation at 2 (June 22, 2017), 
https://www.justice.gov/nsd-fara/page/file/1070091/download. 
30 Id.  
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In keeping with its recent clarification of the term “political consultants” in 22 U.S.C. § 
611(p) to require registration only where “political consultants” engage in “political activities” as 
defined in § 611(o), the Department should extend its reasoning to require the same for “public 
relations counsel,” “publicity agents,” and “information-service employees”—i.e., to clarify that 
they too must register only when engaging in political activities as defined in 22 U.S.C. § 611(o). 
31  Doing so would be consistent with FARA’s legislative history, as Congress explained that the 
statute is “intended to protect the interest of the United States by requiring complete public 
disclosure by persons acting for or in the interest of foreign principals where their activities are 
political in nature or border on the political.”32   

As noted above in response to ANPRM Question 2, the Department’s July 19, 2021 
advisory opinion explained that “a ‘political consultant’ would not be required to register as an 
agent unless he engaged in political activities, as defined, for his foreign principal.”33  The 
Department acknowledged “the seemingly wide breadth of the statutory definition [of “political 
consultant”] to include the mere provision of advice or information to a foreign principal about 
political or policy matters,” but decided to “follow Congress’s intent . . . [by not] requir[ing a 
political consultant] to register as an agent unless he engaged in political activities, as defined, 
for his foreign principal.”34   

That same reasoning applies to the other statutory terms in § 611 that, broadly construed, 
would sweep in activities that have nothing to do with foreign governmental or political interests.  
As one academic commentator has posited, under the most expansive reading of the statute, 
“providing someone in the United States with a weather report from Bali on behalf of a foreign 
principal would seemingly make one an ‘information-service employee,’ since the weather report 
involves the ‘conditions’ of another country.”35  The Department should use the upcoming 
rulemaking to avoid such absurd outcomes—and to focus compliance resources on matters at the 
heart of FARA’s concerns: efforts to promote foreign governmental or political interests in the 
United States through efforts to influence U.S. policymaking and public opinion.   

3.  The Department should codify in the FARA regulations that advisory activities, 
including benchmarking, surveys, preparing reports and recommendations, on behalf of a 

 
31 U.S. Dep’t of Just., Nat’l Sec. Div., Opinion Letter on FARA Obligation at 3 (July 19, 2021), 
https://www.justice.gov/nsd-fara/page/file/1431306/download.   
32 H.R. REP. No. 89-1470 at 2 (emphasis added); S. REP. No. 89-143 at 1 (emphasis added). 
33 U.S. Dep’t of Just., Nat’l Sec. Div., Opinion Letter on FARA Obligation at 3 (July 19, 2021), 
https://www.justice.gov/nsd-fara/page/file/1431306/download. 
34 Id. (citing H.R. REP. No. 89-1470 at 7; S. REP. No. 89-143 at 9). 
35 Nick Robinson, “Foreign Agents” in an Interconnected World: FARA and the Weaponization of Transparency, 69 
DUKE L.J. 1075, 1099 (2020). 
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foreign client—absent an intent to influence or achieve a political objective—fall outside 
the scope of “political activities” under 22 U.S.C. § 611(o). 

Over the last two years, the Department has issued advisory opinions that suggest certain 
advisory activities—such as providing insights on industry and market trends, advice on 
attracting international business and investment, guidance on process and procedures for internal 
business, or education about U.S. laws and policies to foreign principals—do not require FARA 
registration when parties engaging in such services do not intend to influence U.S. policy or 
advance a political objective on behalf of the foreign principal.  Because this guidance has been 
provided only in advisory opinions, it does not carry the force of law and leaves parties who rely 
on these opinions exposed to compliance risk.  The Department should therefore codify the 
substantive guidance embodied in these opinions into binding rules of general applicability.  In 
particular:  

- In May 2021, the Department determined that a U.S. corporation was not engaging in 
“political activities” when gathering “information and insights” about industry and 
regulatory trends for a foreign company to use in its investment decisions.36  The 
Department reasoned that the U.S. corporation “would be only soliciting information 
concerning two discreet [sic] commercial issues” rather than “engag[ing] with 
government officials and private sector executives in an effort to influence officials or 
public opinion, or change government policy” or lobby or advocate for the foreign 
company’s interests or policy preferences with U.S. government officials or “any section 
of the public.”37  The Department thus drew a clear line between information-gathering 
on one hand and efforts to influence either government officials or sections of the public 
on the other.    

- In July 2021, the Department applied this distinction to differentiate between two sets of 
activities proposed by the requesting party.  As to the first set, the Department determined 
that providing advisory services, data analysis and research, guidance and 
recommendations on policy reforms, and advice on communications to improve 
international competitiveness to the president of a foreign country did not constitute 
“political activities.”38  The Department found that such activities were outside the scope 
of “political activities” under FARA because such work “appear[ed] to be more 
international in scope, focusing on advisory services in support of improving [Foreign 
country’s] competitiveness to attract international business and investment and measuring 
its performance against international indicators” rather than “advising as to U.S. 

 
36 U.S. Dep’t of Just., Nat’l Sec. Div., Opinion Letter on FARA Obligation at 1 (May 24, 2021), 
https://www.justice.gov/nsd-fara/page/file/1431311/download. 
37 Id. at 2 (quoting 22 U.S.C. § 611(o)). 
38 U.S. Dep’t of Just., Nat’l Sec. Div., Opinion Letter on FARA Obligation at 1 (July 19, 2021), 
https://www.justice.gov/nsd-fara/page/file/1431306/download.   
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government programs or representing the foreign principal before U.S. [g]overnment 
officials or agencies.”39  As to the second set, the Department concluded the same firm 
would be required to register for advising a different set of foreign governmental clients 
on engagement strategies with respect to U.S. officials, which the Department concluded 
constituted “political activities.”40   

- An advisory opinion from November 2019 also reflects this distinction.  There, the 
Department noted that providing strategic assistance and guidance on domestic and 
foreign policies of the U.S., including its relationship with foreign countries and U.S. 
foreign and trade policy, did not trigger registration.41  The Department advised that the 
activities were “designed to educate [foreign corporation] on U.S. laws and policies of 
commercial interest to these companies as well as on U.S. investment and financial 
opportunities for the ultimate purpose of maximizing their financial gain,” and therefore, 
did not constitute “political activities” under FARA.42   
 

- In December 2019, the Department concluded that advising a foreign business on how to 
align its internal procedures with U.S. certification standards, and “liais[ing] with a 
number of U.S. universities that have well-established programs” did not constitute 
“political activities” because the activities were not an “effort to influence U.S. domestic 
or foreign policy.”43   

While these advisory opinions each distinguish between work that is intended to influence and 
work that is intended only to advise, parties should not be left to draw that inference from a set of 
heavily redacted advisory opinions whose reasoning may not be fully explicated.  Rather, the 
Department should codify this distinction expressly through its upcoming rulemaking and 
incorporate examples of the kinds of work that do and do not qualify as “political activities” 
under 22 U.S.C. § 611(o).  

In making this recommendation, we note that codifying this distinction would comport 
with Congress’ intent when redefining “political activities” in 1966.  Congress made clear that 
“[t]he basic point of reference in determining whether an agent’s efforts for his principal fall 
within the intent and meaning of the definition is the end objective of his activities.  If the agent 
disseminates political propaganda or engages in any activity with [a political] objective . . . the 

 
39 Id. at 2-3. 
40 Id. at 4. 
41 U.S. Dep’t of Just., Nat’l Sec. Div., Opinion Letter on FARA Obligation at 1-2 (Nov. 1, 2019), 
https://www.justice.gov/nsd-fara/page/file/1232936/download. 
42 Id.   
43 U.S. Dep’t of Just., Nat’l Sec. Div., Opinion Letter on FARA Obligation at 1 (Dec. 10, 2019), 
https://www.justice.gov/nsd-fara/page/file/1232926/download. 
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agent . . . must register with the Department of Justice.”44  If the end objective of advisory 
services does not involve formulating, adopting, or changing foreign or domestic policies of the 
United States or advancing political or public interests of a foreign government or political party, 
then it should not require registration under FARA.   

4. The Department should explain what “any section of the public within the United States” 
means under 22 U.S.C. § 611(o) and specifically clarify that “any section” does not mean a 
single person or company, but a collection of persons who share a common attribute and 
are targeted as a class and does not include persons with whom there already exists a pre-
existing relationship.    

The Department has provided minimal guidance regarding what constitutes “any section 
of the public” within the definition of “political activities” under 22 U.S.C. § 611(o).  The 
upcoming rulemaking should be used to clarify that a “section of the public” denotes a collection 
of persons who share a common attribute (e.g., businesses in a certain industry, academics in a 
certain field, individuals in a certain demographic group) and does not include businesses or 
individuals with which the principal or agent has a pre-existing professional relationship.  

To our knowledge, the Department has only defined “any section of the U.S. public” on 
two occasions, in both cases concluding that the class of “U.S. companies” or “U.S. businesses” 
constituted a section of the public.  First, in July 2019, the Department found that a U.S.-based 
public relations firm retained to work on “affecting the commercial decisions of U.S. and global 
companies” for foreign-funded organizations was required to register under FARA for engaging 
in “political activities” “because it believe[d] and intend[ed] that its actions w[ould] influence 
‘any section of the public within the United States.’”45  The Department explained that the firm 
intended to influence “the behavior of U.S. companies with respect to their policies concerning 
supply chain and product sourcing and their public responsibilities within the United States.”46  
In January 2020, the Department concluded that a U.S. company’s efforts to stimulate 
investment in a foreign country by U.S. businesses targeted U.S. businesses as a section of the 
U.S. public.47  

The Department should expand on these opinions by clarifying, through representative 
examples, other groupings of organizations or individuals that qualify as discrete “section[s] of 
the public” for FARA purposes, as well as those that do not.  In particular, the Department 
should make clear that firms remain free to facilitate private interactions among their existing 

 
44 H.R. REP. No. 89-1470 at 6 (emphasis added); S. REP. No. 89-143 at 8 (emphasis added). 
45 U.S. Dep’t of Just., Nat’l Sec. Div., Opinion Letter on FARA Obligation at 1-2 (July 10, 2019), 
https://www.justice.gov/nsd-fara/page/file/1213261/download. 
46 Id at 2. 
47 U.S. Dep’t of Just., Nat’l Sec. Div., Opinion Letter on FARA Obligation at 2 (Jan. 21, 2020), 
https://www.justice.gov/nsd-fara/page/file/1287641/download. 



Jennifer Kennedy Gellie 
February 11, 2022 
Page 19 
 
 
base of clients and employees without conducting a complicated FARA analysis to determine 
whether those activities would fit within one of the statutory exemptions.     

*  * * * * 

 We appreciate the Department’s efforts to clarify and modernize its regulations and are 
hopeful the rulemaking process will increase FARA’s effectiveness and improve overall 
compliance with the statute. 

Respectfully submitted, 

/s/ Christopher E. Babbitt 

Christopher E. Babbitt 
 

 

 

 

 


