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INTRODUCTION 

Chesapeake Exploration, L.L.C. (“Chesapeake”) owns a legally-protectable 

property right in federal oil and gas leases, yet when Chesapeake requested 

intervention to be able to protect those property rights – and Chesapeake’s 

contracts with the United States – the district court denied Chesapeake’s motion. 

The district court failed to join Chesapeake as a necessary party prior to entering 

an order vacating Chesapeake’s legally-protectable property and contractual 

interests in its federal oil and gas leases. Then the district court further improperly 

denied Chesapeake’s request for intervention to be able to protect those property 

rights throughout the remainder of the litigation. The district court’s actions 

violated Chesapeake’s due process rights and should be reversed.  

It is a fundamental tenet of American jurisprudence that the owner of a real 

property interest and contractual interest must be included in any suit that seeks to 

terminate and adversely impact that specific interest. Chesapeake filed its motion 

to intervene after the district court vacated and cancelled Chesapeake’s real 

property and contractual interests in two federal oil and gas leases without 

Chesapeake’s participation in the underlying case. 

Chesapeake sought intervention to protect its real property and economic 

interests in federal oil and gas leases WYW186738, WYW186742, WYW186743, 

WYW186744, WYW186745, WYW187426, WYW187428 (collectively, the 
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“Leases”). Five of the Leases are already held by the existing production of oil and 

gas. While the district court has already ordered vacatur of two of the Leases, the 

remaining five stand to face the same fate in a future phase of the underlying 

litigation, which the district court scheduled for briefing on January 11, 2020.  

Western Watersheds Project and the Center for Biological Diversity 

(collectively “WWP”) challenge, among other actions and decisions, the Bureau of 

Land Management’s (“BLM”) leasing decision and decision to issue leases from 

the March 2018 Wyoming and September 2018 Wyoming oil and gas lease sales. 

WWP has also brought challenges related to the Federal Land Policy and 

Management Act (“FLPMA”), National Environmental Policy Act (“NEPA”) and 

Administrative Procedure Act (“APA”). In total, WWP challenges the issuance of 

approximately 2,200 federal oil and gas leases. 

Where WWP has requested, and the district court has granted, vacatur of 

leases, Chesapeake is a necessary and indispensable party under Rule 19 of the 

Federal Rules of Civil Procedure. Chesapeake’s lease rights were canceled without 

notice of the pending litigation and without the ability to protect its real property, 

contractual, and economic interests before the district court. 

The district court, however, denied Chesapeake’s motion to intervene on the 

false premise that another party in the litigation, Western Energy Alliance 

(“Alliance”) adequately represented Chesapeake’s specific property and 

Case: 20-35780, 01/13/2021, ID: 11963066, DktEntry: 7, Page 12 of 95



 

13 

contractual interests, rather than the general interests of oil and gas operators who 

operate on federal lands. As an oil and gas trade association, the Alliance 

represents the oil and gas industry in a number of litigation matters challenging 

lease rights. However, the Alliance cannot and does not represent Chesapeake’s 

specific individual real property, economic and contractual rights, nor can the 

Alliance adequately represent the millions of dollar investment Chesapeake 

undertook in acquiring and then developing its specific Leases. 

Chesapeake deserves the right to protect its lease rights before this Court 

through appeal of the district court’s order to vacate Chesapeake’s leases, and the 

right to protect its remaining lease rights before the district court in subsequent 

phases of the litigation. Chesapeake respectfully requests that this Court reverse 

the district court’s denial of Chesapeake’s motion to intervene and thus, provide 

Chesapeake the right to protect its contractual and property rights in its existing 

and valid oil and gas leases that WWP and the district court vacated without notice 

to and participation by Chesapeake.  

JURISDICTIONAL STATEMENT 

WWP invoked the district court’s jurisdiction under 28 U.S.C. § 1331 and 5 

U.S.C. § 702. The district court denied Chesapeake’s motion for intervention on 

August 17, 2020. 1-ChesapeakeER-0004. Chesapeake filed a timely notice of 

appeal on September 2, 2020. 1-ChesapeakeER-0143. This Court has jurisdiction 
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under 28 U.S.C. § 1291 as an order denying intervention by right is an appealable 

final order. Sw. Ctr. For Biological Diversity v. Berg, 268 F.3d 810, 814 (9th Cir. 

2001). 

STATUTORY AND REGULATORY AUTHORITIES 

Relevant statutory and regulatory authorities appear in the addendum. 

ISSUES PRESENTED 

1. Whether the district court erred in failing to join Chesapeake as a 

Defendant-Intervenor under Rule 19 of the Federal Rules of Civil 

Procedure when the district court vacated Chesapeake’s valid and 

existing real property right – a federal oil and gas lease – without 

Chesapeake’s involvement in the underlying litigation. 

2. Whether the district court erred in denying Chesapeake’s motion to 

intervene as a matter of right and permissive intervention. 

STATEMENT OF THE CASE 

I. CHESAPEAKE ACQUIRED FEDERAL OIL AND GAS LEASES IN 
WYOMING LEASE SALES 

Chesapeake is an independent producer of oil and gas. 1-ChesapeakeER-

0060, ECF No. 232-1, page 15 at ¶ 2. Since its founding in 1989, Chesapeake has 

focused on the responsible exploration, development and production of oil and 

natural gas resources in the United States, including the Powder River Basin of 

Wyoming in which it has drilled and operated oil and gas wells for over 10 years. 
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Id. A portion of the leases that Chesapeake produces from includes federal leases. 

See id. at ¶¶ 4-5. 

In 2011 the BLM initiated a multi-year planning process to revise its land 

use management plans within greater sage-grouse habitat pursuant to FLPMA, 43 

U.S.C. § 1701, et seq., to conserve the greater sage-grouse and its habitat. See 76 

Fed. Reg. 77,008 (Dec. 9, 2011) (Notice of Intent). The planning process included 

public notice and comment at each stage, culminating in amendments to 98 federal 

land use management plans. See, e.g., 80 Fed. Reg. 57,639 (Sept. 24, 2015). As 

part of the land use plan amendments, BLM incorporated a prioritization objective, 

and issued subsequent guidance documents—Instruction Memorandum (IM) 2016-

143, then IM 2018-026—guiding BLM staff on how to implement the 

prioritization objective when analyzing nominated lease parcels for upcoming lease 

sales.  

In March 2018, BLM Wyoming held a quarterly oil and gas lease sale in 

which Chesapeake was the high bidder on five of the federal oil and gas leases 

(WYW186738, WYW186742, WYW186743, WYW186744, WYW186745). 1-

ChesapeakeER-0060, ECF No. 232-1, page 15 at ¶ 4. Chesapeake paid 

$5,293,600.00 in lease bonuses, advanced rental payments, and fees for these five 

leases, which were subsequently issued to Chesapeake. Id. 
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Again, in September 2018, BLM Wyoming held a quarterly oil and gas lease 

sale, in which Chesapeake was the high bidder on two of the federal oil and gas 

leases auctioned at that lease sale (WYW187426 and WYW187428). Id. at ¶ 5. 

Chesapeake paid $3,202,380.00 in lease bonuses, advanced rental payments, and 

fees for these two leases, which were subsequently issued to Chesapeake. Id.  

Chesapeake then entered certain of these newly-acquired federal leases into 

communitization agreements and federal units, drilled wells, either itself or 

through an operating agreement, and began producing oil and gas from certain of 

these federal leases. See 1-ChesapeakeER-0060-61, ECF No. 232-1, page 15-16 at 

¶¶ 6-10. 

II. WWP SUED THE BLM TO VACATE CHESAPEAKE’S OIL AND 
GAS LEASE RIGHTS; CHESAPEAKE AS LEASEHOLDER WAS 
NOT JOINED IN THE LITIGATION 

WWP filed its complaint in the U.S. District Court, District of Idaho in April 

2018, challenging certain BLM oil and gas lease sales—including the March 2018 

Wyoming lease sale—and BLM’s decision to offer oil and gas leases within 

greater sage-grouse habitat, and challenging BLM’s implementation of IM 2018-

026. WWP alleged violations of NEPA, 42 U.S.C. § 4321, et seq., and FLPMA 

under the APA, 5 U.S.C. § 706. For relief, WWP asked the district court to set 

aside all of the leases sold in the challenged sales. See, e.g., 1-ChesapeakeER-

0016-17, ECF No. 297, pages 13-14 (explaining relief sought). Following a 
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successful preliminary injunction request against BLM to cease all future oil and 

gas lease sales with greater sage-grouse habitat, WWP amended its complaint in 

October 2018 to challenge additional lease sales, including the September 2018 

Wyoming lease sale. ECF No. 78.  

Meanwhile, in June 2018, the Alliance and the State of Wyoming intervened 

as defendants. ECF No. 20; ECF No. 13. In support of its motion, the Alliance 

stated that it “is a non-profit, regional trade association representing more than 300 

companies engaged in all aspects of environmentally responsible exploration and 

production of oil and natural gas. . . . The Alliance advocates for rational, efficient, 

and effective permitting processes.” ECF No. 20-1 at 2. In support, the Alliance 

stated that “as a trade association representing the interests of its member 

companies on federal public lands, the Alliance has an organizational interest in 

maintaining regulatory certainty in BLM’s oil and gas leasing program.” Id. at 6 of 

10. Further, “the Alliance has a significantly protectable interest because its 

member companies have existing interests in the federal leases on lands within 

greater sage-grouse habitat . . . [and] Alliance members have invested tens of 

millions of dollars on the leases in question and billions of dollars in operations in 

greater sage-grouse habitat . . . .” Id. Chesapeake is a member of the Alliance. 1-

ChesapeakeER-0077, ECF No. 177-2 at 2 ¶ 2.  
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Even though WWP’s requested relief was the cancellation of the already-

issued federal oil and gas leases—valid existing property rights—no lessees were 

named as defendants in the case and none of the parties, nor the district court, 

moved to join Chesapeake or any of the other lessees as required parties under 

Rule 19 of the Federal Rules of Civil Procedure. 

III. THE DISTRICT COURT CANCELED CHESAPEAKE’S LEASES 
AND DENIED CHESAPEAKE’S MOTION TO INTERVENE, 
DENYING CHESAPEAKE’S ABILITY TO PROTECT ITS 
INTERESTS 

Following the preliminary injunction briefing, the parties agreed to litigate 

the case in phases. The initial phase, “Phase I”, addressed guidance documents and 

five of the lease sales, including the September 2018 Wyoming lease sale that 

included two of Chesapeake’s leases.  

On February 27, 2020, the district court issued a decision granting WWP’s 

motion for partial summary judgment on Phase I (the “Order”). See 1-

ChesapeakeER-0084, ECF No. 174 at 4. In the Order, the district court found that 

IM 2018-034 was a “final agency action,” and that the guidance provided in IM 

2018-034 rose to the level of an “order or rule” rather than a mere policy or 

guidance document. 1-ChesapeakeER-0111, ECF No. 174 at 31. The district court 

also held that BLM’s challenged leasing decisions, applying the guidance outlined 

in IM 2018-034, violated FLPMA and NEPA’s public involvement provisions. The 

district court further ordered that the Phase I lease sales “are set aside.” 1-
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ChesapeakeER-0142, ECF No. 174 at 62. This included setting aside Chesapeake’s 

leases (WYW187426 and WYW187428) from the September 2018 Wyoming lease 

sale.  

On March 30, 2020, the Alliance filed a motion for stay pending appeal that 

requested the district court stay cancelation of the leases pending appellate review, 

including the stay of vacatur of Chesapeake’s leases. ECF No. 177. Chesapeake 

supported this motion by executing a declaration regarding the significant 

economic and other impacts that the district court’s decision would have on 

Chesapeake. 1-ChesapeakeER-0076, ECF No. 177-2. On May 12, 2020, the 

district court entered an order staying the vacatur of the applicable leases pending 

appeal. 1-ChesapeakeER-0064, ECF No. 226. 

On May 29, 2020, upon learning that the district court would keep its order 

to vacate and cancel its leases, WYW187426 and WYW187428 (albeit stayed), 

Chesapeake moved to intervene to protect its interests. 1-ChesapeakeER-0041, 

ECF No. 232. Prior to February 2020, Chesapeake was unaware of WWP’s suit 

that sought cancellation of Chesapeake’s Leases. 1-ChesapeakeER-0061, ECF No. 

232-1 at 16 of 18, ¶ 11. The district court’s Order on the Phase 1 briefing only 

applied to two of Chesapeake’s seven Leases at issue in the litigation. Chesapeake 

sought intervention for the limited purpose of addressing only the phases of the 

case that impact its Leases. 1-ChesapeakeER-0060, ECF No. 232-1 at 15 of 18.  
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Chesapeake argued that because of its distinct property rights, the district 

court should join Chesapeake pursuant to Rule 19. 1-ChesapeakeER-0048, ECF 

No. 232 at 3. If not joined, Chesapeake argued that it was entitled to intervene as a 

matter of right because, among other reasons, Chesapeake’s interests were 

inadequately represented by existing parties to the case. 1-ChesapeakeER-0050, 

0053-54, ECF No. 232 at 5, 8-10. Specifically, Chesapeake argued that the 

Alliance has not adequately represented Chesapeake’s interests as a property 

owner and thus Chesapeake should be allowed to do so. See id. at 8-10. 

On July 24, 2020 the district court issued a limited decision, denying 

Chesapeake’s motion to intervene as to participating in Phase I, which at that stage 

of the litigation would have been for appeal purposes. 1-ChesapeakeER-0040, ECF 

No. 272 at 15. Finally, on August 17, 2020, the district court fully denied 

Chesapeake’s motion to intervene, including in Phase III briefing addressing 

Chesapeake’s remaining five leases. 1-ChesapeakeER-0024, ECF No. 297 at 21. 

Further, despite the fact that Chesapeake had made abundantly clear that it has a 

well producing minerals from WYW187428 through the LEBAR 25-34-70 USA A 

TR 21H well, 1-ChesapeakeER-0060, ECF No. 232-1 at 15 ¶ 6, the district court 

also denied Chesapeake’s intervention for the limited purpose of securing relief 

under what is referred to as the Footnote 6 protocol, allowing operators of 

producing wells on the vacated leases to request the ability to perform ordinary 
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maintenance and repair on those wells. See 1-ChesapeakeER-0024, ECF No. 297 

at 21 (referring to 1-ChesapeakeER-0073, ECF No. 226 at 10 n.6 (the Footnote 6 

protocol)). Chesapeake appealed the district court’s denials of its Motion to 

Intervene. See DktEntry 1.  

SUMMARY OF THE ARGUMENT 

The district court erred in denying Chesapeake the ability to protect its 

property and contractual interests in this matter. WWP and the district court did not 

dispute that Chesapeake owns a legally-protectable interest that could be impaired 

by the underlying action. However, the district court vacated and thus cancelled 

Chesapeake’s real property and contractual interests in two federal oil and gas 

leases without Chesapeake’s participation in the underlying case, and stands to do 

the same for an additional five of Chesapeake’s federal oil and gas leases.  

It is a fundamental tenet of American jurisprudence that the owner of a real 

property interest and contractual interest be included in any suit that seeks to 

terminate and adversely impact that specific interest. As verified by Chesapeake’s 

sworn declaration, Chesapeake had no knowledge of the underlying district court 

action and that its Leases were at risk of cancellation until the district court vacated 

two of Chesapeake’s valid oil and gas leases. The district court and WWP 

unlawfully failed to include Chesapeake in the underlying action.  
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Further, the district court denied Chesapeake’s motion to intervene by right, 

based, in part, on the erroneous conclusion that the Alliance adequately represents 

Chesapeake’s monetary and real property interests. The Alliance does not. The 

Alliance has not advocated that Chesapeake be joined as an indispensable party, 

the Alliance has not advocated that WWP did not have a private right of action to 

seek cancellation of the leases, and the Alliance has not advocated that the district 

court could not cancel Chesapeake’s Leases without following the Mineral Leasing 

Act, 30 U.S.C. § 181 et seq., and BLM regulations. Chesapeake brings its own 

perspective as a holder of real property and contractual interests which cannot be 

replicated by the existing parties (Federal Defendants, the Alliance and State of 

Wyoming) to this matter. 

The district court also erred in denying Chesapeake’s motion to intervene 

based on timeliness. Chesapeake’s motion to intervene was for the sole purpose of 

protecting its real property interests through the appeal of Phase I, through any 

relief sought for ordinary maintenance and repair of existing wells on the relevant 

Phase I Chesapeake lease, and participating in Phase III, which will address 

Chesapeake’s five federal oil and gas leases from the March 2018 Wyoming lease 

sale. 

Finally, WWP’s argument that adding Chesapeake and any other leaseholder 

to the matter is “piling on” and prejudicial to WWP rings hollow. WWP chose to 
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file the underlying litigation that included more than 2,200 individual federal 

leases, each having an individual leaseholder with protectable rights. Had WWP 

chosen to ask the district court for a procedural remedy, such as remand, it would 

not have put the real property and contractual interests of Chesapeake at issue. 

However, it did, and the district court granted WWP its requested relief. WWP 

cannot now be surprised that Chesapeake asks for its due process rights to protect 

its real property and contractual interests, nor can the district court deny 

Chesapeake’s intervention on this basis. 

Chesapeake should be joined as a necessary party under Rule 19 or, in the 

alternative, Chesapeake should be granted intervention as of right under Rule 24(a) 

in order to be allowed to participate in the remainder of litigation affecting its 

federal oil and gas Leases. 

STANDARD OF REVIEW 

Where a district court fails to join a party pursuant to Rule 19(a), this Court 

reviews that order de novo. See Pit River Home & Agric. Coop. Ass’n v. U.S., 30 

F.3d 1088, 1098 (9th Cir. 1994) (“To the extent that the district court’s 

determination whether a party’s interest is impaired involves a question of law, we 

review de novo.”); Dawavendewa v. Salt River Project Agric. Improvement & 

Power Dist., 276 F.3d 1150, 1154 (9th Cir. 2002). 
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Where a district court denies a motion to intervene by right under Rule 24(a), 

this Court reviews that order de novo, except for the timeliness element, which the 

Court reviews for abuse of discretion. Smith v. L.A. Unified Sch. Dist., 830 F.3d 843, 

853 (9th Cir. 2016). 

ARGUMENT 

I. THE DISTRICT COURT ERRED IN NOT JOINING CHESAPEAKE 
AS AN INDISPENSABLE PARTY 

Chesapeake is a necessary party to the litigation and the district court lacks 

jurisdiction to adjudicate Chesapeake’s real property and contractual lease rights 

without Chesapeake’s joinder. The district court vacated Chesapeake’s lease rights 

without its participation, and thus without due process. As a matter of law, 

Chesapeake was a necessary and indispensable party. The district court entirely 

disregarded Chesapeake’s real property and contractual lease rights, wrongly 

determining that the Alliance could adequately represent Chesapeake’s individual 

interests. 1-ChesapeakeER-0010, ECF No. 297 at 7. The district court erred in 

failing to join Chesapeake under Rule 19 of the Federal Rules of Civil Procedure.  

Federal Rule of Civil Procedure 19(a)(1)(B) states that Chesapeake must be 

joined as a party if it “claims an interest relating to the subject of the action and is so 

situated that disposing of the action in the person’s absence may . . . impair or impede 

the person’s ability to protect the interest . . . .” Fed. R. Civ. P. 19(a)(1)(B). Rule 

19(a)(2) further states that if “a person has not been joined as required, the court 
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must order that the person be made a party.” Fed. R. Civ. P. 19(a)(2).  

Under Rule 19(a), a party can be necessary in three different ways:  

(1) If, in his absence, the court cannot accord complete relief among 

existing parties. See Fed. R. Civ. P. 19(a)(1)(A).  

(2) If he has an interest in the action and resolving the action in his 

absence may as a practical matter impair or impede his ability to 

protect that interest. See Fed. R. Civ. P. 19(a)(1)(B)(i).  

(3) If he has an interest in the action and resolving the action in his 

absence may leave an existing party subject to inconsistent obligations 

because of that interest. See Fed. R. Civ. P. 19(a)(1)(B)(ii). 

Salt River Project Agric. Improvement & Power Dist. v. Lee, 672 F.3d 1176, 1179 

(9th Cir. 2012). However, the absent party is not a necessary party under Rule 

19(a) if the absent party is adequately represented by another party in the suit. Id. 

at 1180 (citing Shermoen v. U.S., 982 F.2d 1312, 1318 (9th Cir. 1992)).  

“The absence of ‘necessary’ parties may be raised by reviewing courts sua 

sponte. The issue can be properly raised at any stage in the proceeding.” Pit River 

Home, 30 F.3d at 1099 (quoting CP Nat’l Corp. v. Bonneville Power Admin., 928 

F.2d 905, 911-12 (9th Cir. 1991)); UOP v. U.S., 99 F.3d 344, 347 (9th Cir. 1996) 

(“when necessary . . . a court of appeals should, on its own initiative, take steps to 
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protect the absent party, who of course had no opportunity to plead and prove his 

interest below”) (internal quotations and citation omitted).  

A. Chesapeake is Not Adequately Represented by the Alliance 

The district court erred in finding that Chesapeake is not a necessary party 

because it is adequately represented by the Alliance. 1-ChesapeakeER-0010-14, 

ECF No. 297 at 7-11. The district court’s assessment that Chesapeake is not a 

necessary party—that Chesapeake’s interests are adequately represented by 

existing parties—fails. Here, the Federal Defendants are protecting the public 

interest at large; the Alliance does not represent Chesapeake’s specific economic, 

real property, and contractual interests in its specific Leases. See, e.g., Forest 

Conservation Council v. U.S. Forest Serv., 66 F.3d 1489, 1499 (9th Cir. 1995). 

Thus, the district court erred in finding that the existing parties adequately 

represent Chesapeake’s contractual and real property interests.  

As the district court noted, a party is adequately represented where another 

party “will undoubtedly make all of the absent party’s arguments,” “the party is 

capable of and willing to make such arguments,” and “the absent party would [not] 

offer any necessary element to the proceedings that the present parties would 

neglect.” 1-ChesapeakeER-0010, ECF No. 297 at 7 (quoting Salt River Project, 

672 F.3d at 1180).  
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The existing parties do not adequately represent Chesapeake’s interest nor 

have they made specific arguments about Chesapeake’s real property and 

contractual interests. Salt River Project, 672 F.3d at 1179. No party, including the 

Alliance, is able to make arguments regarding Chesapeake’s specific contractual 

interests as no other party has a contractual agreement with the United States, i.e. 

the Leases.  There are also arguments that Chesapeake maintains are available and 

necessary, but that other parties were unable to make because they are seeking to 

protect the leasing process as a whole, not the specific interests of Chesapeake. 

Dine Citizens Against Ruining Our Env’t v. BIA, 932 F.3d 843, 855 (9th Cir. 2019) 

(inadequate representation confirmed even though the parties sought the same 

outcome because the tribe’s interests “differ[ed] in a meaningful sense” from the 

government’s).  

The district court noted that it granted the Alliance’s motion to intervene, in 

part, because “only [the Alliance] is ‘uniquely capable’ of explaining how any 

potential ruling will affect the property interests of a private trade association 

comprised of members heavily dependent on oil and gas production/leasing.” 1-

ChesapeakeER-0012, ECF No. 297 at 9. However, the district court did not find 

that the Alliance would protect the lessees’ private property and contractual 

interests, nor would the Alliance be able to appropriately represent the investments 

made by those lessees to acquire and then develop the federal oil and gas leases.  
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None of the cases relied on by the district court in denying intervention 

because of apparent adequate representation involved a non-party whose specific 

real property and contractual interests were at issue. See Alto v. Black, 738 F.3d 

1111, 1128 (9th Cir. 2013) (Native American Tribe’s interest in limiting 

enrollment to qualified individuals related to employment program was adequately 

represented by the Bureau of Indian Affairs who shared a trust relationship with 

the Tribe); Salt River Project, 672 F.3d at 1181 (Navajo Nation was not a 

necessary party because the Tribal officials of the Navajo Nation adequately 

represented the Tribe's interests in a dispute over the applicability of tribal law); 

Perry v. Proposition 8 Official Proponents, 587 F.3d 947, 952-53 (9th Cir. 2009) 

(third public interest organization adequately represented by two other public 

interest organizations in defending the constitutionality of Proposition 8); Arakaki 

v. Cayetano, 324 F.3d 1078, 1086-87 (9th Cir. 2003) (native Hawaiians adequately 

protected by State of Hawaii and its subdivisions related to taxpayer benefits); 

Shermoen, 982 F.2d at 1318 (affirmed dismissal of case because indispensable 

Native American Tribes were not joined to the case regarding claim that the 

Hoopa-Yurok Settlement Act violated certain constitutional rights); Farmland 

Irrigation Co. v. Dopplmaier, 220 F.2d 247, 248–49 (9th Cir. 1955) (proposed 

intervenor (as assignee) bound by judgment of existing party (assignor) and 

presented the same defenses, therefore, intervention denied). All of these cases 
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differ substantially from the current issue because here WWP seeks to have the 

district court cancel and invalidate a real property and contractual interest owned 

exclusively by Chesapeake, not by any other intervenor in this case. While both the 

Alliance and Chesapeake share an objective of “upholding the validity of the 

contested lease sales and avoiding lease vacatur,” 1-ChesapeakeER-0013, ECF No. 

297 at 10, only Chesapeake can represent its real property, contractual, and 

economic interests specific to its Leases that no other defendant is a party to. 

i. The Alliance has not raised arguments that Chesapeake would 
raise in protecting its real property and contractual interests  

As an example of arguments not previously raised, no party advocated or 

maintained that WWP did not have a private right-of-action to seek cancellation 

and vacatur of Chesapeake’s existing oil and gas leases which are currently held by 

production. Under NEPA and the APA, WWP can only challenge final agency 

action: here the decision “to lease”, not the execution of the lease as a subsequent 

administerial act. Further, the applicable federal statutes (MLA, FLPMA, NEPA, 

and the APA) do not provide a third party the right to seek to vacate a subsequent 

administerial act of executing a contract (here Chesapeake’s oil and gas lease with 

the United States). Further, no party advocated that the district court could not 

cancel and vacate Chesapeake’s leases that are currently producing oil and gas 

without following the procedures of the MLA and BLM’s regulations (30 U.S.C. 

§ 188; 43 C.F.R. § 3108.3). 
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The district court recognized that additional parties, such as Chesapeake, 

may provide “additional arguments not presented to or ruled upon” by the district 

court. 1-ChesapeakeER-0016, ECF No. 297 at 13. The district court erred, 

however, in finding that these additional arguments would prejudice WWP instead 

of recognizing the value of the additional arguments, especially as relates to 

joinder and Chesapeake’s ability to protect its real property and contractual 

interests.   

ii. The Potential for Numerous Defendant Intervenors is Irrelevant 
to Whether There is a Party Adequately Representing 
Chesapeake’s Interests 

It is irrelevant to the question of joinder that there are other proposed 

defendant intervenors who sought intervention before the district court to protect 

their individual interests. WWP challenged over 2,200 federal oil and gas leases, 

each with protectable real property, contractual, and economic interests that are the 

subject matter of this case. WWP chose to challenge each of these leases in one 

proceeding and cannot here fault those seeking to protect their own interest to be 

joined. Had WWP chosen to ask the district court for a procedural remedy, such as 

remand, it would not have put the real property interests of Chesapeake at issue. 

However, it did, and the district court granted WWP its requested relief. The 

district court cannot deny Chesapeake’s joinder because of a concern for prejudice 

that is WWP’s own creation. 1-ChesapeakeER-0016, ECF No. 297 at 13. 
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Finally, it is also irrelevant that the same law firm, but different attorneys, 

represent both the Alliance and Chesapeake. 1-ChesapeakeER-0014, ECF No. 297 

at 11 n.5. Chesapeake has a fundamental right to choose its legal counsel and 

should not be punished for utilizing a law firm in this matter in which Chesapeake 

has had a longstanding relationship with, and is knowledgeable of Chesapeake’s 

interests, just because the Alliance also utilizes the same firm.  

In sum, no existing parties adequately represent Chesapeake’s specific 

economic, real property, and contractual interests in its specific Leases. 

Chesapeake has a fundamental right to protect its interests against cancellation and 

the district court erred in failing to allow Chesapeake to protect its particular and 

specific contractual and real property interests. The district court erred in failing to 

include Chesapeake as a necessary party and cancelled Chesapeake’s Leases 

without its participation in violation of a fundamental tenet established by this 

Court. Lomayaktewa v. Hathaway, 520 F.2d 1324, 1325 (9th Cir. 1975).  

B. Chesapeake Holds a Legally Protected Interest in this Litigation 
and Should be Joined as a Party 

Chesapeake holds a legally protected interest in federal oil and gas leases, 

which constitute real property interests and which are binding and enforceable 

contractual arrangements that govern the rights and obligations between the United 

States and Chesapeake. See, e.g., Union Oil Co. of Cal. v. Morton, 512 F.2d 743, 

747 (9th Cir. 1975) (a lease granted under the MLA “convey[s] a property interest 
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enforceable against the Government”). Indeed, WWP does not dispute 

Chesapeake’s interest in the Leases and this case. See 1-ChesapeakeER-0035, ECF 

No. 272 at 10 (acknowledging that Chesapeake has an interest in the case that 

would be impacted by the district court’s order vacating its real property and 

contractual interests in its Leases). Yet the district court only gave a passing 

acknowledgment of Chesapeake’s individual real property and contractual interests 

in its Order. See 1-ChesapeakeER-0014, ECF No. 297 at 11. 

Chesapeake invested $8,495,580.00 in lease bonuses and fees associated 

with the acquisition of Chesapeake’s seven Leases at issue in this matter. 1-

ChesapeakeER-0062, ECF No. 232-1 at 17 ¶ 17. Importantly, Chesapeake invested 

approximately $19.7 million in the acquisition and development of the two leases 

that it acquired at the September 2018 Wyoming lease sale that the district court 

“vacated” and that the district court enjoined from any further operations or 

production on. Id. at ¶ 15.  

If upheld, the district court’s order cancelling Chesapeake’s leases will result 

in significant impacts to Chesapeake and the lost investment opportunity for 

further development of its leases. Chesapeake predicts that up to four million 

barrels of oil and 35 billion cubic feet of gas will be left in place, should it not be 

able to develop its leased lands, in conjunction with other lands, as currently 

intended through development planning of its leasehold position in the Powder 
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River Basin. Id. at ¶ 17. Chesapeake would lose 1,560 acres of federal leases and 

the ability to drill approximately six to eight future wells, which will result in 

economic and financial harm to Chesapeake and perpetuate business uncertainty. 

Id. at ¶¶ 17, 19. Currently, Chesapeake has two producing wells located on its 

federal leases, and two additional producing wells drilled by a partner on its federal 

leases. 1-ChesapeakeER-0060-61, ECF No. 232-1 at ¶¶ 6, 8, 9. These leases are 

considered held by production and thus, have a heightened status under the MLA. 

C. The District Court Cannot Cancel Chesapeake’s Leases Without 
Joining Chesapeake as a Party  

The district court erred in failing to include Chesapeake as an indispensable 

party under Rule 19(a)(1). Chesapeake is a necessary party and the district court 

lacks jurisdiction to adjudicate its lease rights without Chesapeake’s joinder.  

Chesapeake is an indispensable party because WWP attempted to use the 

APA and NEPA to seek cancellation of the contractual property right without 

Chesapeake’s participation. Naartex Consulting Corp. v. Watt, 722 F.2d 779, 788 

(D.C. Cir. 1983) (“[P]arties who hold . . . interests in the title of federal leases . . . 

are indispensable parties in an action to cancel the lease or to try title to the 

lease.”). Accordingly, Rule 19(a)(1) required that the district court include 

Chesapeake as a party to the underlying matter and failure to do so requires that 

this Court remand this case to the district court for consideration after Chesapeake 

is included as a party. Lomayaktewa, 520 F.2d at 1325 (“No procedural principle is 
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more deeply imbedded in the common law than that, in an action to set aside a 

lease or a contract, all parties who may be affected by the determination of the 

action are indispensable.”). Only after Chesapeake’s inclusion as a party can the 

district court adjudicate Chesapeake’s valid oil and gas Leases—valid contracts 

executed by the United States and Chesapeake.  

There is no private right of action under NEPA, FLPMA, the APA, or the 

MLA to seek lease cancellation of an existing lease and the district court lacks the 

authority to cancel the Leases.  There is no waiver of sovereign immunity for 

WWP to seek, and the district court to grant, cancellation of Chesapeake’s 

contractual and real property interests. Congress vested this authority solely with 

the Secretary of the Interior after an oil and gas lease is held by the production of 

oil and gas. See 30 U.S.C. § 181. Under the APA and NEPA, WWP has no right to 

seek cancellation of leases that are currently capable of production of oil and gas; 

the APA only authorizes the challenge of “final agency action,” here BLM’s 

decision to lease, not the administerial act of lease execution and cancellation of 

the real property interest. 5 U.S.C. § 702.  

NEPA is a procedural statute with procedural remedies and does not 

authorize the cancellation of a real property or contractual right. Likewise, FLPMA 

does not contain a private right of action for WWP to seek cancellation of a real 

property interest. WWP did not challenge, and in fact has no private right of action, 

Case: 20-35780, 01/13/2021, ID: 11963066, DktEntry: 7, Page 34 of 95



 

35 

under the APA, MLA, NEPA, FLPMA or any other statute to challenge, the 

execution of the lease which constitutes Chesapeake’s contractual and real 

property interest.  

Further, under the MLA, Congress has recognized that the only appropriate 

method for the U.S. Secretary of the Interior to cancel a federal oil and gas lease 

with a well capable of production of oil or gas in paying quantities is a proceeding 

in the U.S. district court in which the lease is located. 30 U.S.C. § 188; 43 C.F.R. 

§ 3108.3. Such proceeding can only occur after notice to the lessee. Id.  

In other words, when a federal oil and gas lease contains existing 

production, it may only be cancelled via a judicial action against the lessee of the 

leases in the district in which the lease is located. See 30 U.S.C. § 188. Further, 

there is no private right of action for WWP to seek cancellation of a lease that is 

currently producing oil and gas. Id. Here, certain of Chesapeake’s leases are 

producing oil and gas and thus, the district court may not cancel the leases without 

Chesapeake’s participation in a judicial proceeding in the U.S. District Court, 

District of Wyoming. 30 U.S.C. § 188; 43 C.F.R. § 3108.3; see also Naartex, 722 

F.2d at 788 (“[P]arties who hold . . . interests in the title of federal leases. . . are 

indispensable parties in an action to cancel the lease or to try title to the lease.”). 

The Supreme Court’s decision in Boesche v. Udall does not stand for the 

proposition that unrelated third parties, such as WWP, can seek cancellation of 
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Chesapeake’s valid and existing leases that are held by the production of and on-

going oil and gas development. See Boesche v. Udall, 373 U.S. 472 (1963). A 

federal lease may only be “cancelled” by the Secretary of the Interior if invalidly 

issued. Further, the concept of “invalidly issued” only applies to situations in 

which the lands could not be lawfully leased (i.e. they are already leased or the 

lands were withdrawn from leasing). See, e.g, Red River Oil & Gas, LLC, 188 

IBLA 216, 229-33 (August 31, 2016) (cancellation of lease for invalidity is when 

lands that were leased was actually a legal nullity). That is not the basis for 

WWP’s claims here which are procedural under NEPA. There is no claim in this 

case that Chesapeake’s Leases are not available for lease, were already leased, or 

that the lands were withdrawn from leasing. Here, WWP alleges that BLM violated 

the APA, NEPA, and FLPMA in conducting the necessary processes to decide to 

offer these parcels for lease. WWP has not argued that BLM invalidly issued the 

leases, i.e. BLM had no right to issue the leases. Thus, under established 

precedents, WWP and the district court lacked any authority to vacate and cancel 

Chesapeake’s valid and existing oil and gas leases that are currently held by oil and 

gas production.  

Finally, WWP’s and the district court’s failure to join Chesapeake as a 

necessary party also violates Chesapeake’s due process rights. A judgment from 
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the district court that substantially affects the rights of a party who is not joined 

violates due process. Hanson v. Denckla, 357 U.S. 235, 254–55 (1958).  

In sum the district court cannot cancel and vacate a contractual and existing 

property right without participation of the owner of that right. Certain of 

Chesapeake’s Leases are producing oil and gas and thus, the district court cannot 

cancel Chesapeake’s Leases without Chesapeake’s participation in the judicial 

proceeding. 30 U.S.C. § 188; 43 C.F.R. § 3108.3; Hanson, 357 U.S. at 254–55 

(without Chesapeake’s participation, its due process rights are violated). The 

district court committed reversable error. This Court should remand this case to the 

district court, vacate the Order related to two of Chesapeake’s leases, and allow 

full participation in all phases of the case that may impact Chesapeake’s Leases.  

D. Failure to Join Chesapeake Impairs or Impedes its Ability to 
Protect its Contractual and Real Property Interests  

By failing to include Chesapeake, the district court impaired Chesapeake’s 

ability to protect its real property and contractual interests in its Leases. This 

failure of the district court prevents Chesapeake from protecting its two leases 

from the September 2018 Wyoming lease sale on appeal and prevents Chesapeake 

from protecting its five leases from the March 2018 Wyoming lease sale during 

Phase III briefing in the district court. 

The district court erred in cancelling Chesapeake’s two leases 

(WYW187426 and WYW187428) without providing any analysis as to how such 
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cancellation will impact Chesapeake’s interests and, based on the district court’s 

order, Chesapeake’s additional five leases (WYW186738, WYW186742, 

WYW186743, WYW186744, WYW186745) stand to be cancelled, also without 

recognition by the district court of the negative impacts to Chesapeake. 

Chesapeake must be able to protect its contractual and real property interests in this 

matter. As fully explained above, Chesapeake has the right to protect its 

contractual, real property, and economic interests in its Leases and the district 

court’s refusal to allow Chesapeake to protect these interests should be reversed.  

E. Failure to Join Chesapeake Would Expose the BLM to a 
Substantial Risk of Inconsistent Obligations 

Failing to include Chesapeake as a required party could expose the BLM to 

the risk of inconsistent obligations should BLM cancel Chesapeake’s leases 

pursuant to the district court’s order. A decision by BLM to cancel Chesapeake’s 

Leases and BLM’s attempt to unwind the existing oil and gas production on the 

leases at issue as a result of the district court’s vacatur order would be subject to 

appeal and administrative review under 43 C.F.R. Part 4 and the APA. Indeed, 

BLM has already issued one such decision to Chesapeake in the form of 

suspending the two leases that the district court vacated pending the appeals in the 

underlying case. Upon BLM’s termination of the leases, Chesapeake could 

challenge BLM’s decisions in the U.S. District Court, District of Wyoming, and 

ultimately the Tenth Circuit, on grounds that BLM violated Chesapeake’s lease 
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rights, its due process rights, the APA and MLA, and thus, seek specific 

performance against the BLM to reinstate its leases. See Robbins v. BLM, 438 F.3d 

1074, 1084 (10th Cir. 2006). Should Chesapeake prevail on its claims, the BLM 

would have to reinstate the leases while under the district court’s order the BLM 

would have to cancel the leases, creating inconsistent obligations. While the 

district court was unavailed of this argument, see 1-ChesapeakeER-0014, ECF No. 

297 at 11 n.6, the fact remains that Chesapeake’s leases are held by production, 

raising a higher bar for judicial cancellation, and, as evidenced by its motion to 

intervene here, Chesapeake would endeavor to protect its lease rights in another 

jurisdiction if necessary. 

II. CHESAPEAKE IS ENTITLED TO INTERVENE AS A MATTER OF 
RIGHT  

Chesapeake meets all of the factors for intervention as a matter of right and 

thus the district court’s denial of Chesapeake’s motion based on timeliness and an 

erroneous assessment of adequate representation should be reversed. Chesapeake 

requested to intervene as a matter of right in the phases of litigation that implicate 

Chesapeake’s rights in its Leases, i.e. Phase I and Phase III related to the March 

and September 2018 Wyoming lease sales.  

A. Standards for Intervention as a Matter of Right  

Intervention as a matter of right is governed by Federal Rule of Civil 

Procedure 24(a), which provides: 
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On timely motion, the court must permit anyone to intervene 
who . . . claims an interest relating to the property or 
transaction that is the subject of the action and is so situated 
that disposing of the action may as a practical matter impair or 
impede the movant’s ability to protect its interest, unless 
existing parties adequately represent that interest. 

Fed. R. Civ. P. 24(a)(2). 

Whether a party may intervene as a matter of right is a four-part test:  

(1) whether the applicant claims an interest related to the 
property or transaction which is the subject of the action; 

(2) whether the applicant is so situated that the disposition of 
the action may, as a practical matter, impair or impede the 
applicant’s ability to protect that interest;  

(3) whether the applicant’s interest is not adequately 
represented by the existing parties; and 

(4) whether the motion is timely.  

Wilderness Soc’y v. U.S. Forest Serv., 630 F.3d 1173, 1177 (9th Cir. 2011).  

This Court construes the standards broadly in favor of intervention provided 

the proposed intervenor meets the requirements of Rule 24(a)(2). See Prete v. 

Bradbury, 438 F.3d 949, 954 (9th Cir. 2006); see also Sw. Ctr. for Biological 

Diversity, 268 F.3d at 818. Chesapeake has sufficient interest in this litigation for 

purposes of intervention if “it will suffer a practical impairment of its interests as a 

result of the pending litigation.” Wilderness Soc’y v. U.S. Forest Serv., 630 F.3d at 

1179 (internal quotations and citation omitted).  
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B. Chesapeake’s Motion is Timely to Protects its Interests on Appeal 
and in Phase III 

The district court erroneously denied Chesapeake’s motion for intervention 

based, in part, on a finding that the motion was not timely. 1-ChesapeakeER-0014, 

ECF No. 297 at 11. Chesapeake seeks intervention for two specific reasons: (1) to 

appeal the district court’s Order and to seek relief under the district court’s Stay 

Order, 1-ChesapeakeER-0064, ECF No. 226, pertaining to Phase I and 

Chesapeake’s two leases from the September 2018 Wyoming lease sale, and (2) to 

participate in the litigation for Phase III or beyond, pertaining to Chesapeake’s five 

leases from the March 2018 Wyoming lease sale. With respect to Phase I, 

Chesapeake seeks to intervene in order to participate in the appeal of the district 

court’s Order, 1-ChesapeakeER-0081, ECF No. 174; 1-ChesapeakeER-0064, ECF 

No. 226, and also to participate in any future aspects of the case that may affect its 

interests. 

This Court typically weighs several factors to determine whether a motion to 

intervene is timely: (1) the stage of the proceeding; (2) any prejudice to the other 

parties; and (3) the reason for and length of any delay. United States v. Carpenter, 

298 F.3d 1122, 1125 (9th Cir. 2002). Chesapeake’s motion was timely, and neither 

the district court nor WWP can show prejudice for allowing Chesapeake’s 

intervention as to these limited purposes.  
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i. Chesapeake Seeks Intervention on Those Phases Wherein 
its Lease Rights are at Issue 

Chesapeake seeks to intervene in Phase I of the case for purposes of appeal 

as it relates to the September 2018 Wyoming lease sale and to request relief from 

the district court in accordance with the Footnote 6 protocol from its Stay Order. 1-

ChesapeakeER-0073, ECF No. 226 at 10 n.6. No prejudice will come to WWP for 

this limited intervention, and Chesapeake is not seeking intervention in Phase II as 

it owns no leases involved in that phase. 

1. Granting Chesapeake’s Intervention for the Purposes of 
Participating in the Appeal is Proper 

The district court erred in denying Chesapeake’s ability to participate in an 

appeal of its Order vacating Chesapeake’s valid existing lease rights. The district 

court recognized that Phase I was moving into a new round of briefing—for 

appeal—yet still denied Chesapeake’s intervention because “[m]uch, if not most, 

of the work on Phase One is complete for the time being (at least in this Court) as 

the appeal progresses . . .” 1-ChesapeakeER-0015, ECF No. 297 at 12. The district 

court’s reasoning is flawed in finding that because the parties had already 

completed Phase I at the district court level, there was no benefit to Chesapeake in 

participating in the appeal. 

In the Ninth Circuit, the general rule is that when a party moves to intervene 

for purposes of appeal, the motion is timely if the motion is filed within the time 
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allowed for filing the notice of appeal. United States ex rel. McGough v. Covington 

Techs. Co., 967 F.2d 1391, 1394-95 (9th Cir. 1992). Moreover, “[a]lthough the 

point to which the suit has progressed is one factor in the determination of 

timeliness, it is not solely dispositive.” Chevron Envtl. Mgmt. Co. v. Envtl. Prot. 

Corp., 335 F.R.D. 316, 323 (E.D. Cal. 2020) (citing NAACP v. New York, 413 U.S. 

345, 365-66 (1973). Indeed, “nothing in Rule 24(a) precludes postjudgment or 

even post-appeal intervention.” Chevron, 335 F.R.D. at 323 (citing Tweedle v. 

State Farm Fire & Cas. Co., 527 F.3d 664, 671 (8th Cir. 2008)). Following the 

Court’s Stay Order, 1-ChesapeakeER-0064, ECF No. 226, Chesapeake had 60 

days to move to intervene and to appeal. Fed. R. App. P. 4(a)(1)(B) (when a United 

States officer or agency is a party, the deadline for the notice of appeal is 60 days). 

Chesapeake filed its motion to intervene and notice for appeal within that 60-day 

window. Therefore, Chesapeake timely moved to intervene to participate in the 

appeal. 

2. Chesapeake’s Intervention is Proper to Protect its 
Interests in any Remaining Aspect of Phase I 

The district court already recognized that parties such as Chesapeake should 

be part of this case and suggested that such parties seek relief from the district 

court regarding on-going operations. The district court expressly noted in Footnote 

6 of its May 12, 2020 Stay Order, 1-ChesapeakeER-0064, ECF No. 226, that “the 

Court will consider motions from any party requesting additional detail as to what 
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work, if any, to maintain the suspended status quo will be permitted.” 1-

ChesapeakeER-0073, ECF No. 226 at 10, n.6. 

Chesapeake seeks to become a party for the right to participate in the appeal 

of Phase I and to seek relief under the Footnote 6 protocol to maintain the status 

quo of its oil and gas operations on its production from WYW187426 and 

WYW187428.  

The district court stated that “[m]uch, if not most, of the work on Phase I is 

complete for the time being” and “the Court and the original parties have covered a 

lot of legal ground together” in resolving Phase 1. 1-ChesapeakeER-0015, ECF 

No. 297 at 12. This is not untrue, but the district court overstates the finality of 

Phase I. Indeed, the district court recognizes that operators whose lease operations 

are impacted by the Stay Order will need to conduct ongoing operations including 

“ordinary maintenance and repair.” 1-ChesapeakeER-0073, ECF No. 226 at 10, 

n.6. To that extent, none of the current defendants or defendant intervenors has an 

interest in Chesapeake’s on-going operations to seek this relief. Thus, denial of 

Chesapeake’s intervention impedes Chesapeake’s ability to protect its property 

interest. Accordingly, because the district court has already recognized 

Chesapeake’s interest and Chesapeake’s right to seek relief under the Stay Order, 

Chesapeake should be permitted to intervene. 
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3. Chesapeake Seeks Intervention for Future Phases 

As stated, Chesapeake’s efforts to intervene in Phase I are narrowly limited to 

the purposes of appeal and as identified by the district court in its Footnote 6 

protocol. Chesapeake does not seek to reopen Phase I; rather, it is seeking to protect 

its interest on appeal and in future phases that have not yet begun.  

The Ninth Circuit has confirmed the propriety of intervention for this reason, 

holding that this factor points toward allowing intervention where, as here, the 

movant seeks intervention as “the litigation is entering a new stage.” United States 

v. Oregon, 745 F.2d 550, 552 (9th Cir. 1984). To that end, courts often allow 

prospective intervention as Chesapeake seeks here. See, e.g., N. Cheyenne Tribe v. 

Hodel, 851 F.2d 1152, 1154 (9th Cir. 1988) (noting that the district court allowed 

lessees to intervene to participate in future proceedings but not to reopen prior 

proceedings). For these reasons, the “stage of proceedings” factor supports 

Chesapeake’s intervention as a matter of right to participate in future phases of the 

case. 

ii. WWP will not be Prejudiced by Chesapeake’s Intervention 

Allowing Chesapeake to intervene does not harm WWP. In its order, the 

district court notes that intervention will result in multiple “additional defendants” 

who are the lessees of the leases and potentially “duplicative briefing for 

Plaintiffs” to address. 1-ChesapeakeER-0015, ECF No. 297 at 12. The risk of 
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further delay provides insufficient basis to deny intervention. See, e.g., W. Coast 

Seafood Processors Ass’n v. NRDC, 643 F.3d 701, 710 (9th Cir. 2011) (“Without 

more, additional delay does not cause prejudice; otherwise every intervention 

motion would be denied out of hand because it carried with it, almost [by] 

definition, the prospect of prolonging the litigation.”) (internal quotations and 

citation omitted). Nonetheless, the district court stated that allowing intervention 

creates the potential for “redundant arguments and a ‘piling on’ effect all to 

Plaintiffs’ prejudice.” 1-ChesapeakeER-0016, ECF No. 297 at 13.  

Here, the risk of additional defendants is an issue of WWP’s own creation. 

WWP decided to challenge over 2,200 federal oil and gas leases from 15 separate 

lease sales in one case. WWP cannot be prejudiced by its own litigation strategy 

when it admits that each lessee has an interest in the case. See, e.g., L.A. Unified 

Sch. Dist., 830 F.3d at 857 (“[T]he only ‘prejudice’ that is relevant under this 

factor is that which flows from a prospective intervenor’s failure to intervene after 

he knew, or reasonably should have known, that his interests were not being 

adequately represented—and not from the fact that including another party in the 

case might make resolution more “difficult.”) (citation omitted).  

Stated simply, the potential for undue delay and risk of “piling on” must be 

balanced against the issue of “whether parties seeking intervention will 

significantly contribute to full development of the underlying factual issues in the 
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suit and to the just and equitable adjudication of the legal questions presented.” 

Spangler v. Pasadena City Bd. of Educ., 552 F.2d 1326, 1329 (9th Cir. 1977). 

Critically, this Court has explained that “[i]n determining whether 

intervention is appropriate, courts are guided by practical and equitable 

considerations.” U.S. v. Alisal Water Corp., 370 F.3d 915, 919 (9th Cir. 2004). 

Practicality and equity demand that an absent party, like Chesapeake, be permitted 

to intervene in order to protect its property rights against a plaintiff who seeks to 

severely damage such rights. 

iii. Chesapeake did not Unduly Delay in Requesting 
Intervention 

It is undisputed that Chesapeake was not aware until recently that the Court 

would attempt to vacate and cancel its leases that were held by production. 1-

ChesapeakeER-0061, ECF No. 232-1 at ¶ 11. Further, prior to February 2020, 

Chesapeake did not even know of WWP’s suit and the fact that it sought 

cancellation of Chesapeake’s Leases. 1-ChesapeakeER-0061, ECF No. 232-1 at 16 

of 18, ¶ 11. 

Contrary to the district court’s assertion, Chesapeake was not provided 

notice of the litigation affecting its lease rights. See 1-ChesapeakeER-0016, ECF 

No. 297 at 13. The district court erroneously found that Chesapeake, as an Alliance 

member, was “aware of the lawsuit and that Plaintiffs were seeking to set aside the 

Phase One and/or Two lease sales as part of the litigation – from the date it was 
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filed, and as the case developed.” 1-ChesapeakeER-0016, ECF No. 297 at 13. The 

district court cites only to the Complaint and the claims therein but does not have 

any actual evidence that Chesapeake was provided notice of the litigation.  

The mere fact of a complaint does not on its own provide notice, especially 

in this instance when the litigation is between WWP and BLM regarding oil and 

gas lease sale decisions. Chesapeake was not named in the litigation, which would 

have given it notice. The BLM does not provide “notice” to either leaseholders or 

potential purchasers that their real property interests are threatened by litigation; 

nor is the Alliance under an obligation to provide such notice to Chesapeake. 

WWP most certainly did not notify or provide a copy of its complaints to 

Chesapeake. The district court erred in finding that Chesapeake was aware of this 

litigation and potential impacts to its Leases from the start. 

iv. Chesapeake Could Not Have Reasonably Expected its Valid 
Existing Lease Rights to be Cancelled 

Chesapeake could not have reasonably expected its valid existing lease 

rights to be cancelled, especially for those leases held by existing oil and gas 

production. Chesapeake assumed and maintained that because the majority of its 

Leases are held by actual oil and gas production, only the Secretary of the Interior 

could cancel its Leases after notice. See 30 U.S.C. § 188 (leases with existing 

production may only be cancelled by a direct proceeding against the lessee in the 

U.S. District Court in the district in which the lease is located). However, the 
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district court’s order fundamentally altered the nature of the case from a NEPA-

administrative challenge to one invoking issues related to constitutional due 

process and deprivation of an absent party’s property rights. See Oregon, 745 F.2d 

at 552. Moreover, there is a significant divergence between WWP’s claims for 

relief (including the amorphous “further relief as the Court deems necessary”) and 

the relief granted by the district court (here, vacatur).  

The district court itself acknowledged the highly irregular remedy set forth, 

recognizing that “the actual remedy of setting aside the Phase One lease sales as 

opposed to merely suspending . . . is equally up for debate and was not a foregone 

conclusion.” 1-ChesapeakeER-0071, ECF No. 226 at 8. Such a remedy—vacatur 

of oil and gas leases and permits issued in violation of NEPA where the lessees are 

not parties to the case—is contrary to this Court’s jurisprudence. See, e.g., Kettle 

Range Conservation Grp. v. U.S. BLM, 150 F.3d 1083, 1087 (9th Cir. 1998) (a 

district court has no authority to rescind a contract in the absence of joinder of the 

contracting parties). In Conner v. Burford,  for example, this Court clarified a 

district court’s order to not divest absent lessees of their oil and gas leases, 

ensuring the order’s compliance with Rule 19 and avoiding an “unnecessarily 

harsh result.” 848 F.2d 1441, 1460 n.50 (9th Cir. 1988). Provided this authority, 

the district court’s decision to cancel leases—even leases whose leaseholders (like 
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Chesapeake) were not a party to this action with existing production—could not be 

anticipated. 

The district court did not agree and notes that while Chesapeake and other 

proposed-intervenors “may have believed that the Phase One leases would not be 

cancelled [this] does not somehow toll the time for them to seek intervention until 

the Court made a decision to do so.” 1-ChesapeakeER-0017, ECF No. 297 at 14 

(citing Alaniz v. Tillie Lewis Foods, 572 F.2d 657, 659 (9th Cir. 1978) (“The crux 

of appellants’ argument is that they did not know the settlement decree would be to 

their detriment. But surely they knew the risks. To protect their interests, appellants 

should have joined the negotiations before the suit was settled.”). Respectfully, the 

district court dramatically underplays the effect of its vacatur order and misstates 

Chesapeake’s intent in intervention.  

Courts routinely allow an agency to correct procedural mistakes on remand 

instead of invoking the extreme remedy of vacatur. In fact, three district courts 

have recently considered whether to vacate oil and gas lease sales, and in each case 

the district courts followed the normal course and refused to vacate the lease sales. 

WildEarth Guardians v. Bernhardt, No. 1:19-cv-00505-RB-SCY, 2020 U.S. Dist. 

LEXIS 218159, at *66-69 (D.N.M. Nov. 19, 2020) (“the Court believes that 

vacating the leases is a gross over-exaggeration and a mark of judicial overreach”); 

WildEarth Guardians v. Bernhardt, No. 16-1724 (RC), 2020 U.S. Dist. LEXIS 
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212928, at *48-49 (D.D.C. Nov. 13, 2020) (refusing to vacate because “nothing 

suggests that the agency would not be able to substantiate its prior conclusions” 

even where the court was remanding for a second time); Rocky Mt. Wild v. 

Bernhardt, No. 2:19-cv-00929-DBB-CMR, 2020 U.S. Dist. LEXIS 233142, at *8-

13 (D. Utah Dec. 10, 2020) (refusing to vacate because there was no evidence in 

the record suggesting the BLM could not justify a substantially similar decision 

after remand, and because vacatur would be unnecessarily disruptive). 

Chesapeake does not seek to intervene into Phase I to relitigate the case. 

Chesapeake seeks intervention in order to participate in the appeal and to preserve 

the status quo of its oil and gas operations consistent with the Footnote 6 protocol 

of the Stay Order, as well as to participate in those future phases of the case 

affecting Chesapeake’s Leases. 

Because Chesapeake was not aware of the litigation, because Chesapeake 

could not have reasonably expected its valid existing lease rights to be cancelled 

when its leases are held by existing oil and gas production, and based on the 

limited nature of Chesapeake’s motion for intervention, Chesapeake’s intervention 

is timely, especially considering that Phase III of the district court action still has 

not begun.  
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C. Chesapeake’s Interests are not Adequately Represented by the 
Alliance 

Despite the district court’s erroneous analysis, Chesapeake has a low burden 

to show inadequate representation. Arakaki, 324 F.3d at 1086. Chesapeake can 

satisfy this burden by showing that representation of its interests by the other 

existing defendants and defendant-intervenors may be inadequate. Id. 

Contrary to the district court’s findings, Chesapeake and the Alliance do not 

have identical interests, and the Alliance does not represent all of Chesapeake’s 

individualized interests. Chesapeake has an interest in preserving its multimillion-

dollar investments in, and future revenues from, its federal oil and gas Leases. The 

Alliance does not share those interests. While the Alliance may be “‘uniquely 

capable’ of explaining how any potential ruling will affect the property interests of 

a private trade association comprised of members heavily dependent on oil and gas 

production/leasing,” 1-ChesapeakeER-0012, ECF No. 297 at 9, it does not itself 

own any leases or have any financial interests in their preservation, aside from 

ancillary interests in generally advocating for oil and gas and maintaining Alliance 

membership. 

This Court considers three factors in assessing the inadequacy of 

representation: (1) if the interest of a present party is such that it will make all of a 

proposed intervenor’s arguments; (2) if the present party is capable and willing to 

make such arguments; and (3) if a proposed intervenor would offer any necessary 
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elements that other parties would neglect. Arakaki, 324 F.3d at 1086. Application 

of these factors establishes that Defendants and other Defendant-Intervenors do not 

adequately represent Chesapeake’s interests. 

The district court’s Order in Phase I confirms that the present parties are not 

sufficient to protect Chesapeake’s interest. The burden for this prong of the test for 

intervention as of right is also “minimal.” Trbovich v. UMW, 404 U.S. 528, 538 

n.10 (1972). In order to protect the specific oil and gas Leases and rights associated 

therein, Chesapeake has the right to formulate an appropriate litigation strategy and 

present its own legal arguments specific to its own Leases. The Federal Defendants 

are protecting the public interest at large and not Chesapeake’s specific economic 

and property interests in the Leases. See, e.g., Forest Conservation Council, 66 

F.3d at 1499 (finding that federal government is “required to represent a broader 

view than the more narrow, parochial interests” of a proposed state or county 

intervenor); Fund for Animals, Inc. v. Norton, 322 F.3d 728, 736 (D.C. Cir. 2003) 

(“[W]e have often concluded that governmental entities do not adequately 

represent the interests of aspiring [private] intervenors.”).  

The Federal Defendants’ failure to adequately protect Chesapeake’s interest 

is exemplified by the recent briefing on the motion to stay in which Federal 

Defendants advocated—to Chesapeake’s detriment—that it was willing to shut in 

production on the wells in which Chesapeake has an economic interest. See 1-
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ChesapeakeER-0069-70, ECF No. 226 at 6-7 & n.4. Had Federal Defendants been 

protecting Chesapeake’s interest, they would have advocated for continued 

production of Chesapeake’s Leases with active operations pending an appeal. 

In addition, with respect to responses to WWP’s argument that the district 

court should vacate the leases, the Alliance did not argue that in the Ninth Circuit, 

a district court has no authority to rescind a contract without joinder of the 

contracting parties. See Kettle, 150 F.3d at 1087; accord Cachil Dehe Band of 

Wintun Indians v. California, 547 F.3d 962, 977 (9th Cir. 2008) (holding that Rule 

19 “necessarily confines the relief that may be granted on [the plaintiff’s] claims to 

remedies that do not invalidate the licenses that have already been issued to the 

absent” license holders). Moreover, the Alliance has not contended that cancelling 

Chesapeake’s Leases without Chesapeake being a party would violate due process, 

yet ample support exists for that proposition. See, e.g., Mullane v. Cent. Hanover 

Bank & Trust Co., 339 U.S. 306, 313 (1950) (holding that at a minimum, due 

process requires “that deprivation of life, liberty or property by adjudication be 

preceded by notice and opportunity for hearing appropriate to the nature of the 

case”); Clement v. City of Glendale, 518 F.3d 1090, 1093 (9th Cir. 2008) (holding 

that under the Due Process Clause, “the government may not take property like a 

thief in the night; rather, it must announce its intentions and give the property 

owner a chance to argue against the taking”); cf. Conner, 848 F.2d at 1461 n.52 
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(rejecting oil-and-gas lessees’ argument that canceling leases when they were not 

parties to the lawsuit violated due process but only because the district court had 

not in fact cancelled the lessee’s property rights). Additionally, Alliance has not 

raised the judicial-takings issue. Such arguments are vital to the advocacy of 

Chesapeake’s property interests at stake in this litigation. 

The Federal Defendants, Alliance, and the State of Wyoming must consider 

a wide spectrum of views in their defense of this case and competing interests, 

including advocating for proper interpretation of federal environmental laws and 

upholding the integrity of the federal decision-making process. Although Alliance 

advocates for the oil and gas industry as a whole, it cannot allege the same interest 

in real property which Chesapeake holds. Ninth Circuit precedent confirms this 

conclusion. In Dine Citizens Against Ruining Our Environment, the court 

determined that the federal government did not adequately represent an Indian 

tribe’s interests, even though they sought the same outcome, because the tribe’s 

interests “differ[ed] in a meaningful sense” from the government’s. 932 F.3d at 

855, petition for cert. filed (U.S. Mar. 24, 2020) (No. 19-1166). Here, the same is 

true: the Alliance does not share Chesapeake’s ownership interest in protecting its 

multimillion-dollar lease investments, including the actual oil and gas production 

that exists on these Leases. Nor does the Alliance share Chesapeake’s interest in 

protecting future production and revenue. Although the Alliance endeavors to 
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protect its members’ investments, it does so only in an abstract and general 

manner. It simply does not have the same concrete, financial, and business 

motivations to defend Chesapeake’s ownership and economic interests in specific 

lease rights that it develops for itself and its parent corporation that is owned by 

shareholders. As in Dine Citizens, Chesapeake’s interests meaningfully differ from 

the Alliance’s. Thus, as in Dine Citizens, the Alliance does not adequately 

represent Chesapeake’s interests. 

Finally, the district court reasoned that because the Alliance’s defenses to 

WWP’s claims are not adverse to its members’ interests, the Alliance must 

therefore adequately represent Chesapeake. See 1-ChesapeakeER-0018, ECF No. 

297 at 15. The district court here misconstrues the notion of adequate 

representation and applied an erroneous standard unrecognized by this Court. Id. 

Not being adverse is not the same as adequately representing. While Chesapeake 

and the Alliance share some common goals for the litigation, the Alliance has not 

provided adequate representation to Chesapeake’s real property and contractual 

interests. 

Existing Defendants’ priorities do not preserve Chesapeake’s specific real 

property and contractual interests in the Leases and the specific economic interests 

derived from these real property interests. Chesapeake has met its low burden of 
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proof to show inadequate representation, warranting full intervention in the district 

court action. 

D. Chesapeake’s Federal Oil and Gas Leases Constitute a 
Significantly Protectable Interest  

Chesapeake has a contractual, real property and protectable interest in the 

Leases, as addressed in Section I.B. above. To demonstrate a sufficient interest 

related to the subject of the current action, Chesapeake must establish a 

significantly protectable interest that has some relationship with the claims at issue. 

NW. Forest Res. Council v. Glickman, 82 F.3d 825, 837 (9th Cir. 1996). However, 

WWP does not dispute Chesapeake’s legally protected interest. See 1-

ChesapeakeER-0035, ECF No. 272 at 10. 

Federal oil and gas leases constitute real property interests and are binding 

and enforceable contractual arrangements that govern the rights and obligations of 

BLM and the lessees. Union Oil, 512 F.2d at 747 (a mineral lease granted under 

the MLA “does convey a property interest enforceable against the Government, of 

course, but it is an interest lacking many of the attributes of private property.”).1 

 
1 Other cases also stand for the proposition that a federal oil and gas lease is an 
interest in real property. See Mafrige v. U.S., 893 F. Supp. 691, 698 (S.D. Tex. 
1995) (“[A]n oil and gas lease under the [MLA] for Acquired Lands creates an 
interest in real property . . . .”); Shell Gulf of Mex., Inc. v. Ctr. For Biological 
Diversity, Inc., 3:12-cv-0048-RRB, 2012 U.S. Dist. LEXIS 192584, *13 (D. 
Alaska June 27, 2012) (“By threatening to attack such leases through challenging 
the OSRPs, the Organizations would be assailing Shell’s protectable property 
interests conveyed by such [federal] leases”); Wilderness Soc’y v. Wisely, 524 F. 
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This contractual arrangement creates a significant and protectable property interest 

for the lessees. See id.  

Moreover, the threat to economic injury is a legally protected interest that 

warrants intervention as a matter of right. Ass’n of Pub. Agency Customers v. 

Bonneville Power Admin., 733 F.3d 939, 951 (9th Cir. 2013). Chesapeake has 

invested over $8.4 million in acquisition of the Leases at issue in this case. 1-

ChesapeakeER-0062, ECF No. 232 at ¶ 17. Importantly, Chesapeake invested 

approximately $19.7 million in the acquisition and development of the two leases 

that it acquired at the September 2018 Wyoming lease sale that the district court 

“vacated” and that the district court enjoined from any further operations or 

production on. Id. at ¶ 15. Chesapeake maintains that the Leases are valid existing 

rights and that these economic interests are significant and legally protectable 

interests that warrant intervention as a matter of right. 1-ChesapeakeER-0062-63, 

ECF No. 232-1 at ¶¶ 14-20. 

E. Chesapeake’s Ability to Protect its Interests Will Be Impaired 
Without Intervention  

Chesapeake’s ability to protect its real property and economic interests will 

be impaired without intervention, as discussed in Section I.D. above. The outcome 

 
Supp. 2d 1285, 1306 n.12 (D. Colo. 2007) (court refused to void BLM’s decision 
to resume leasing “as doing so might adversely affect property interests obtained 
by lessees as a result of the lease sale.”). 
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of the district court’s Order in Phase I is a direct and substantial impairment to 

Chesapeake’s real property rights and economic interests through cancellation of 

Chesapeake’s leases. Moreover, WWP’s requested relief (Phase III) as to 

Chesapeake’s five leases from the March 2018 Wyoming lease sale further poses a 

direct and substantial threat to Chesapeake’s legally protectable interests. See 

Theodore Roosevelt Conserv. P’ship v. Salazar, 605 F. Supp. 2d 263, 269 (D.D.C. 

2009) (allowing oil and gas operators with federal drilling permits to intervene in 

suit challenging BLM’s NEPA compliance after issuing permits at issue).  

This Court has stated that “[i]f an absentee would be substantially affected in 

a practical sense by the determination made in an action, he should, as a general 

rule, be entitled to intervene.” Sw. Ctr. for Biological Diversity, 268 F.3d at 822. 

Chesapeake’s real property and economic interests have already been substantially 

affected by the determination made in this action. Indeed, the district court’s Order 

stands to entirely extinguish Chesapeake’s real property interest. In addition, WWP 

continues to advocate for complete lease cancellation—in violation of the APA, 

MLA, and NEPA—of the additional leases at issue. WWP’s requested relief and 

the district court’s Order vacating and cancelling Chesapeake’s two leases is a 

direct and substantial threat to Chesapeake’s legally protectable real property, 

contractual and economic interests.  
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III. CHESAPEAKE IS ENTITLED TO PERMISSIVE INTERVENTION 

The district court erroneously denied Chesapeake’s request for permissive 

intervention based on a finding that Chesapeake’s motion was untimely. 1-

ChesapeakeER-0019, ECF No. 297 at 16. As explained above, Chesapeake moved 

for intervention following the district court’s Order to vacate Chesapeake’s leases, 

and once it was apparent that Chesapeake’s interests were not adequately 

represented by other parties in the litigation.  

The district court has discretion to grant permissive intervention to any party 

who upon timely motion has a claim or defense that shares with the main action a 

common question of law or fact. Fed. R. Civ. P. 24(b). Where the district court 

denied Chesapeake’s intervention as a matter of right, the district court should have 

granted Chesapeake permissive intervention under Federal Rule of Civil Procedure 

24(b) because Chesapeake “has a claim or defense that shares with the main action 

a common question of law or fact.” Id. As explained above, Chesapeake has 

defenses to the litigation related to its specific economic and real property interests. 

Should WWP’s action prove successful, Chesapeake would suffer economic 

injury. 

Further, “[i]n exercising its discretion [to allow permissive intervention] the 

Court must consider whether the intervention will unduly delay or prejudice the 

adjudication of the original parties’ rights.” Fed. R. Civ. P. 24(b)(3). Given the 
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current status of the case, granting Chesapeake’s motion will neither unduly delay 

nor prejudice any of the original parties’ rights. Moreover, permitting Chesapeake 

to intervene ensures judicial economy by “involving as many apparently concerned 

parties as is compatible with efficiency and due process.” Nuesse v. Camp, 385 

F.2d 694, 700 (D.C. Cir. 1967).  

CONCLUSION 

For the foregoing reasons, the Court should reverse the district court’s order 

denying Chesapeake’s motion to intervene. 

Date: January 13, 2021  

Beatty & Wozniak, P.C. 

 
/s/ William E. Sparks  
William E. Sparks 
 
Attorney for Appellant 
Chesapeake Exploration, L.L.C. 
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Fed. R. App. P. 4(a) Appeal as of Right—When Taken 

(a) Appeal in a Civil Case. 

(1) Time for Filing a Notice of Appeal. 

(A) In a civil case, except as provided in Rules 4(a)(1)(B), 4(a)(4), and 4(c), 

the notice of appeal required by Rule 3 must be filed with the district clerk 

within 30 days after entry of the judgment or order appealed from. 

(B) The notice of appeal may be filed by any party within 60 days after entry 

of the judgment or order appealed from if one of the parties is: 

(i) the United States; 

(ii) a United States agency; 

(iii) a United States officer or employee sued in an official capacity; or 

(iv) a current or former United States officer or employee sued in an 

individual capacity for an act or omission occurring in connection with 

duties performed on the United States' behalf — including all instances in 

which the United States represents that person when the judgment or 

order is entered or files the appeal for that person. 
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Fed. R. Civ. P. 19. Required Joinder of Parties 

(a) Persons Required to Be Joined if Feasible. 

(1) Required Party. A person who is subject to service of process and whose 

joinder will not deprive the court of subject-matter jurisdiction must be joined as 

a party if: 

(A) in that person's absence, the court cannot accord complete relief among 

existing parties; or 

(B) that person claims an interest relating to the subject of the action and is so 

situated that disposing of the action in the person's absence may: 

(i) as a practical matter impair or impede the person's ability to protect the 

interest; or 

(ii) leave an existing party subject to a substantial risk of incurring double, 

multiple, or otherwise inconsistent obligations because of the interest. 

(2) Joinder by Court Order. If a person has not been joined as required, the 

court must order that the person be made a party. A person who refuses to join 

as a plaintiff may be made either a defendant or, in a proper case, an involuntary 

plaintiff. 

(3) Venue. If a joined party objects to venue and the joinder would make venue 

improper, the court must dismiss that party. 
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(b) When Joinder Is Not Feasible. If a person who is required to be joined if 

feasible cannot be joined, the court must determine whether, in equity and good 

conscience, the action should proceed among the existing parties or should be 

dismissed. The factors for the court to consider include: 

(1) the extent to which a judgment rendered in the person's absence might 

prejudice that person or the existing parties; 

(2) the extent to which any prejudice could be lessened or avoided by: 

(A) protective provisions in the judgment; 

(B) shaping the relief; or 

(C) other measures; 

(3) whether a judgment rendered in the person's absence would be adequate; and 

(4) whether the plaintiff would have an adequate remedy if the action were 

dismissed for nonjoinder. 

(c) Pleading the Reasons for Nonjoinder. When asserting a claim for relief, a party 

must state: 

(1) the name, if known, of any person who is required to be joined if feasible but 

is not joined; and 

(2) the reasons for not joining that person. 

(d) Exception for Class Actions. This rule is subject to Rule 23. 
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Fed. R. Civ. P. 24. Intervention 

(a) Intervention of Right. On timely motion, the court must permit anyone to 

intervene who: 

(1) is given an unconditional right to intervene by a federal statute; or 

(2) claims an interest relating to the property or transaction that is the subject of 

the action, and is so situated that disposing of the action may as a practical 

matter impair or impede the movant's ability to protect its interest, unless 

existing parties adequately represent that interest. 

(b) Permissive Intervention. 

(1) In General. On timely motion, the court may permit anyone to intervene 

who: 

(A) is given a conditional right to intervene by a federal statute; or 

(B) has a claim or defense that shares with the main action a common 

question of law or fact. 

(2) By a Government Officer or Agency. On timely motion, the court may 

permit a federal or state governmental officer or agency to intervene if a party's 

claim or defense is based on: 

(A) a statute or executive order administered by the officer or agency; or 

(B) any regulation, order, requirement, or agreement issued or made under 

the statute or executive order. 
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(3) Delay or Prejudice. In exercising its discretion, the court must consider 

whether the intervention will unduly delay or prejudice the adjudication of the 

original parties’ rights. 

(c) Notice and Pleading Required. A motion to intervene must be served on the 

parties as provided in Rule 5. The motion must state the grounds for intervention 

and be accompanied by a pleading that sets out the claim or defense for which 

intervention is sought. 
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43 C.F.R. § 3108.3 – Cancellation 

(a) Whenever the lessee fails to comply with any of the provisions of the law, the 

regulations issued thereunder, or the lease, the lease may be canceled by the 

Secretary, if the leasehold does not contain a well capable of production of oil or 

gas in paying quantities, or if the lease is not committed to an approved 

cooperative or unit plan or communitization agreement that contains a well capable 

of production of unitized substances in paying quantities. The lease may be 

canceled only after notice to the lessee in accordance with section 31(b) of the Act 

and only if default continues for the period prescribed in that section after service 

of 30 days notice of failure to comply. 

(b) Whenever the lessee fails to comply with any of the provisions of the law, the 

regulations issued thereunder, or the lease, and if the leasehold contains a well 

capable of production of oil or gas in paying quantities, or if the lease is committed 

to an approved cooperative or unit plan or communitization agreement that 

contains a well capable of production of unitized substances in paying quantities, 

the lease may be canceled only by judicial proceedings in the manner provided by 

section 31(a) of the Act. 

(c) If any interest in any lease is owned or controlled, directly or indirectly, by 

means of stock or otherwise, in violation of any of the provisions of the act, the 

lease may be canceled, or the interest so owned may be forfeited, or the person so 
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owning or controlling the interest may be compelled to dispose of the interest, only 

by judicial proceedings in the manner provided by section 27(h)(1) of the Act. 

(d) Leases shall be subject to cancellation if improperly issued. 
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5 U.S.C. § 702. Right of review 

A person suffering legal wrong because of agency action, or adversely affected or 

aggrieved by agency action within the meaning of a relevant statute, is entitled to 

judicial review thereof. An action in a court of the United States seeking relief 

other than money damages and stating a claim that an agency or an officer or 

employee thereof acted or failed to act in an official capacity or under color of 

legal authority shall not be dismissed nor relief therein be denied on the ground 

that it is against the United States or that the United States is an indispensable 

party. The United States may be named as a defendant in any such action, and a 

judgment or decree may be entered against the United States: Provided, That any 

mandatory or injunctive decree shall specify the Federal officer or officers (by 

name or by title), and their successors in office, personally responsible for 

compliance. Nothing herein (1) affects other limitations on judicial review or the 

power or duty of the court to dismiss any action or deny relief on any other 

appropriate legal or equitable ground; or (2) confers authority to grant relief if any 

other statute that grants consent to suit expressly or impliedly forbids the relief 

which is sought. 
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5 U.S.C. § 706. Scope of Review 

To the extent necessary to decision and when presented, the reviewing court shall 

decide all relevant questions of law, interpret constitutional and statutory 

provisions, and determine the meaning or applicability of the terms of an agency 

action. The reviewing court shall— 

(1) compel agency action unlawfully withheld or unreasonably delayed; and 

(2) hold unlawful and set aside agency action, findings, and conclusions 

found to be— 

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law; 

(B) contrary to constitutional right, power, privilege, or immunity; 

(C) in excess of statutory jurisdiction, authority, or limitations, or short of 

statutory right; 

(D) without observance of procedure required by law; 

(E) unsupported by substantial evidence in a case subject to sections 556 and 

557 of this title or otherwise reviewed on the record of an agency hearing provided 

by statute; or 

(F) unwarranted by the facts to the extent that the facts are subject to trial de 

novo by the reviewing court. 
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In making the foregoing determinations, the court shall review the whole 

record or those parts of it cited by a party, and due account shall be taken of the 

rule of prejudicial error. 

  

Case: 20-35780, 01/13/2021, ID: 11963066, DktEntry: 7, Page 75 of 95



 

11a 

28 U.S.C. § 1291 

The courts of appeals (other than the United States Court of Appeals for the 

Federal Circuit) shall have jurisdiction of appeals from all final decisions of the 

district courts of the United States, the United States District Court for the District 

of the Canal Zone, the District Court of Guam, and the District Court of the Virgin 

Islands, except where a direct review may be had in the Supreme Court. The 

jurisdiction of the United States Court of Appeals for the Federal Circuit shall be 

limited to the jurisdiction described in sections 1292(c) and (d) and 1295 of this 

title. 

  

Case: 20-35780, 01/13/2021, ID: 11963066, DktEntry: 7, Page 76 of 95



 

12a 

28 U.S.C. § 1331 

The district courts shall have original jurisdiction of all civil actions arising under 

the Constitution, laws, or treaties of the United States. 
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30 U.S.C. § 181 - Lands subject to disposition; persons entitled to benefits; 
reciprocal privileges; helium rights reserved 

Deposits of coal, phosphate, sodium, potassium, oil, oil shale, gilsonite 

(including all vein-type solid hydrocarbons), or gas, and lands containing such 

deposits owned by the United States, including those in national forests, but 

excluding lands acquired under the Appalachian Forest Act, approved March 1, 

1911 (36 Stat. 961), and those in incorporated cities, towns, and villages and in 

national parks and monuments, those acquired under other Acts subsequent to 

February 25, 1920, and lands within the naval petroleum and oil-shale reserves, 

except as hereinafter provided, shall be subject to disposition in the form and 

manner provided by this chapter to citizens of the United States, or to associations 

of such citizens, or to any corporation organized under the laws of the United 

States, or of any State or Territory thereof, or in the case of coal, oil, oil shale, or 

gas, to municipalities. Citizens of another country, the laws, customs, or 

regulations of which deny similar or like privileges to citizens or corporations of 

this country, shall not by stock ownership, stock holding, or stock control, own any 

interest in any lease acquired under the provisions of this chapter. 

The term “oil” shall embrace all nongaseous hydrocarbon substances other 

than those substances leasable as coal, oil shale, or gilsonite (including all vein-

type solid hydrocarbons). 
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The term “combined hydrocarbon lease” shall refer to a lease issued in a 

special tar sand area pursuant to section 226 of this title after November 16, 1981. 

The term “special tar sand area” means (1) an area designated by the 

Secretary of the Interior’s orders of November 20, 1980 (45 FR 76800–76801) and 

January 21, 1981 (46 FR 6077–6078) as containing substantial deposits of tar sand. 

The United States reserves the ownership of and the right to extract helium 

from all gas produced from lands leased or otherwise granted under the provisions 

of this chapter, under such rules and regulations as shall be prescribed by the 

Secretary of the Interior: Provided further, That in the extraction of helium from 

gas produced from such lands it shall be so extracted as to cause no substantial 

delay in the delivery of gas produced from the well to the purchaser thereof, and 

that extraction of helium from gas produced from such lands shall maintain the 

lease as if the extracted helium were oil and gas. 
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30 U.S.C. § 188. Failure to comply with provisions of lease 

(a) Forfeiture 

Except as otherwise herein provided, any lease issued under the provisions of this 

chapter may be forfeited and canceled by an appropriate proceeding in the United 

States district court for the district in which the property, or some part thereof, is 

located whenever the lessee fails to comply with any of the provisions of this 

chapter, of the lease, or of the general regulations promulgated under this chapter 

and in force at the date of the lease; and the lease may provide for resort to 

appropriate methods for the settlement of disputes or for remedies for breach of 

specified conditions thereof. 

(b) Cancellation 

Any lease issued after August 21, 1935, under the provisions of section 226 of this 

title shall be subject to cancellation by the Secretary of the Interior after 30 days 

notice upon the failure of the lessee to comply with any of the provisions of the 

lease, unless or until the leasehold contains a well capable of production of oil or 

gas in paying quantities, or the lease is committed to an approved cooperative or 

unit plan or communitization agreement under section 226(m) of this title which 

contains a well capable of production of unitized substances in paying quantities. 

Such notice in advance of cancellation shall be sent the lease owner by registered 

letter directed to the lease owner's record post-office address, and in case such 
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letter shall be returned as undelivered, such notice shall also be posted for a period 

of thirty days in the United States land office for the district in which the land 

covered by such lease is situated, or in the event that there is no district land office 

for such district, then in the post office nearest such land. Notwithstanding the 

provisions of this section, however, upon failure of a lessee to pay rental on or 

before the anniversary date of the lease, for any lease on which there is no well 

capable of producing oil or gas in paying quantities, the lease shall automatically 

terminate by operation of law: Provided, however, That when the time for payment 

falls upon any day in which the proper office for payment is not open, payment 

may be received the next official working day and shall be considered as timely 

made: Provided, That if the rental payment due under a lease is paid on or before 

the anniversary date but either (1) the amount of the payment has been or is 

hereafter deficient and the deficiency is nominal, as determined by the Secretary by 

regulation, or (2) the payment was calculated in accordance with the acreage figure 

stated in the lease, or in any decision affecting the lease, or made in accordance 

with a bill or decision which has been rendered by him and such figure, bill, or 

decision is found to be in error resulting in a deficiency, such lease shall not 

automatically terminate unless (1) a new lease had been issued prior to May 12, 

1970, or (2) the lessee fails to pay the deficiency within the period prescribed in a 

notice of deficiency sent to him by the Secretary. 
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(c) Reinstatement 

Where any lease has been or is hereafter terminated automatically by operation of 

law under this section for failure to pay on or before the anniversary date the full 

amount of rental due, but such rental was paid on or tendered within twenty days 

thereafter, and it is shown to the satisfaction of the Secretary of the Interior that 

such failure was either justifiable or not due to a lack of reasonable diligence on 

the part of the lessee, the Secretary may reinstate the lease if— 

(1) a petition for reinstatement, together with the required rental, including 

back rental accruing from the date of termination of the lease, is filed with the 

Secretary; and 

(2) no valid lease has been issued affecting any of the lands covered by the 

terminated lease prior to the filing of said petition. The Secretary shall not issue 

any new lease affecting any of the lands covered by such terminated lease for a 

reasonable period, as determined in accordance with regulations issued by him. 

In any case where a reinstatement of a terminated lease is granted under this 

subsection and the Secretary finds that the reinstatement of such lease will not 

afford the lessee a reasonable opportunity to continue operations under the 

lease, the Secretary may, at his discretion, extend the term of such lease for 

such period as he deems reasonable: Provided, That (A) such extension shall 

not exceed a period equivalent to the time beginning when the lessee knew or 
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should have known of the termination and ending on the date the Secretary 

grants such petition; (B) such extension shall not exceed a period equal to the 

unexpired portion of the lease or any extension thereof remaining at the date of 

termination; and (C) when the reinstatement occurs after the expiration of the 

term or extension thereof the lease may be extended from the date the 

Secretary grants the petition. 

(d) Additional grounds for reinstatement 

(1) Where any oil and gas lease issued pursuant to section 226(b) or (c) of this 

title or the Mineral Leasing Act for Acquired Lands (30 U.S.C. 351 et seq.) has 

been, or is hereafter, terminated automatically by operation of law under this 

section for failure to pay on or before the anniversary date the full amount of 

the rental due, and such rental is not paid or tendered within twenty days 

thereafter, and it is shown to the satisfaction of the Secretary of the Interior that 

such failure was justifiable or not due to lack of reasonable diligence on the 

part of the lessee, or, no matter when the rental is paid after termination, it is 

shown to the satisfaction of the Secretary that such failure was inadvertent, the 

Secretary may reinstate the lease as of the date of termination for the unexpired 

portion of the primary term of the original lease or any extension thereof 

remaining at the date of termination, and so long thereafter as oil or gas is 

produced in paying quantities. In any case where a lease is reinstated under this 

Case: 20-35780, 01/13/2021, ID: 11963066, DktEntry: 7, Page 83 of 95



 

19a 

subsection and the Secretary finds that the reinstatement of such lease (A) 

occurs after the expiration of the primary term or any extension thereof, or (B) 

will not afford the lessee a reasonable opportunity to continue operations under 

the lease, the Secretary may, at his discretion, extend the term of such lease for 

such period as he deems reasonable, but in no event for more than two years 

from the date the Secretary authorizes the reinstatement and so long thereafter 

as oil or gas is produced in paying quantities. 

(2) No lease shall be reinstated under paragraph (1) of this subsection unless— 

(A) with respect to any lease that terminated under subsection (b) of this 

section prior to January 12, 1983: 

(i) the lessee tendered rental prior to January 12, 1983, and the final 

determination that the lease terminated was made by the Secretary or a court 

less than three years before January 12, 1983, and 

(ii) a petition for reinstatement together with the required back rental and 

royalty accruing from the date of termination, is filed with the Secretary on 

or before the one hundred and twentieth day after January 12, 1983, or 

(B) with respect to any lease that terminated under subsection (b) of this 

section on or after January 12, 1983, a petition for reinstatement together 

with the required back rental and royalty accruing from the date of 

termination is filed on or before the earlier of— 
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(i) sixty days after the lessee receives from the Secretary notice of 

termination, whether by return of check or by any other form of actual 

notice, or 

(ii) fifteen months after termination of the lease. 

(e) Conditions for reinstatement 

Any reinstatement under subsection (d) of this section shall be made only if these 

conditions are met: 

(1) no valid lease, whether still in existence or not, shall have been issued 

affecting any of the lands covered by the terminated lease prior to the filing of 

such petition: Provided, however, That after receipt of a petition for 

reinstatement, the Secretary shall not issue any new lease affecting any of the 

lands covered by such terminated lease for a reasonable period, as determined 

in accordance with regulations issued by him; 

(2) payment of back rentals and either the inclusion in a reinstated lease issued 

pursuant to the provisions of section 226(b) of this title of a requirement for 

future rentals at a rate of not less than $10 per acre per year, or the inclusion in 

a reinstated lease issued pursuant to the provisions of section 226(c) of this title 

of a requirement that future rentals shall be at a rate not less than $5 per acre 

per year, all as determined by the Secretary; 
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(3)(A) payment of back royalties and the inclusion in a reinstated lease issued 

pursuant to the provisions of section 226(b) of this title of a requirement for 

future royalties at a rate of not less than 162/3 percent computed on a sliding 

scale based upon the average production per well per day, at a rate which shall 

be not less than 4 percentage points greater than the competitive royality 1 

schedule then in force and used for royalty determination for competitive 

leases issued pursuant to such section as determined by the Secretary: 

Provided, That royalty on such reinstated lease shall be paid on all production 

removed or sold from such lease subsequent to the termination of the original 

lease; 

(B) payment of back royalties and inclusion in a reinstated lease issued 

pursuant to the provisions of section 226(c) of this title of a requirement for 

future royalties at a rate not less than 162/3 percent: Provided, That royalty on 

such reinstated lease shall be paid on all production removed or sold from such 

lease subsequent to the cancellation or termination of the original lease; and 

(4) notice of the proposed reinstatement of a terminated lease, including the 

terms and conditions of reinstatement, shall be published in the Federal 

Register at least thirty days in advance of the reinstatement. 

A copy of said notice, together with information concerning rental, royalty, 

volume of production, if any, and any other matter which the Secretary deemed 
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significant in making this determination to reinstate, shall be furnished to the 

Committee on Natural Resources of the House of Representatives and the 

Committee on Energy and Natural Resources of the Senate at least thirty days 

in advance of the reinstatement. The lessee of a reinstated lease shall reimburse 

the Secretary for the administrative costs of reinstating the lease, but not to 

exceed $500. In addition the lessee shall reimburse the Secretary for the cost of 

publication in the Federal Register of the notice of proposed reinstatement. 

(f) Issuance of noncompetitive oil and gas lease; conditions 

Where an unpatented oil placer mining claim validly located prior to February 24, 

1920, which has been or is currently producing or is capable of producing oil or 

gas, has been or is hereafter deemed conclusively abandoned for failure to file 

timely the required instruments or copies of instruments required by section 1744 

of title 43, and it is shown to the satisfaction of the Secretary that such failure was 

inadvertent, justifiable, or not due to lack of reasonable diligence on the part of the 

owner, the Secretary may issue, for the lands covered by the abandoned unpatented 

oil placer mining claim, a noncompetitive oil and gas lease, consistent with the 

provisions of section 226(e) of this title, to be effective from the statutory date the 

claim was deemed conclusively abandoned. Issuance of such a lease shall be 

conditioned upon: 
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(1) a petition for issuance of a noncompetitive oil and gas lease, together with 

the required rental and royalty, including back rental and royalty accruing from 

the statutory date of abandonment of the oil placer mining claim, being filed 

with the Secretary— 

(A) with respect to any claim deemed conclusively abandoned on or before 

January 12, 1983, on or before the one hundred and twentieth day after 

January 12, 1983, or 

(B) with respect to any claim deemed conclusively abandoned after January 

12, 1983, on or before the one hundred and twentieth day after final 

notification by the Secretary or a court of competent jurisdiction of the 

determination of the abandonment of the oil placer mining claim; 

(2) a valid lease not having been issued affecting any of the lands covered by 

the abandoned oil placer mining claim prior to the filing of such petition: 

Provided, however, That after the filing of a petition for issuance of a lease 

under this subsection, the Secretary shall not issue any new lease affecting any 

of the lands covered by such abandoned oil placer mining claim for a 

reasonable period, as determined in accordance with regulations issued by him; 

(3) a requirement in the lease for payment of rental, including back rentals 

accruing from the statutory date of abandonment of the oil placer mining claim, 

of not less than $5 per acre per year; 
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(4) a requirement in the lease for payment of royalty on production removed or 

sold from the oil placer mining claim, including all royalty on production made 

subsequent to the statutory date the claim was deemed conclusively abandoned, 

of not less than 121/2 percent; and 

(5) compliance with the notice and reimbursement of costs provisions of 

paragraph (4) of subsection (e) of this section but addressed to the petition 

covering the conversion of an abandoned unpatented oil placer mining claim to 

a noncompetitive oil and gas lease. 

(g) Treatment of leases 

(1) Except as otherwise provided in this section, a reinstated lease shall be 

treated as a competitive or a noncompetitive oil and gas lease in the same 

manner as the original lease issued pursuant to section 226(b) or (c) of this 

title. 

(2) Except as otherwise provided in this section, the issuance of a lease in lieu 

of an abandoned patented oil placer mining claim shall be treated as a 

noncompetitive oil and gas lease issued pursuant to section 226(c) of this title. 

(3) Notwithstanding any other provision of law, any lease issued pursuant to 

section 223 of this title shall be eligible for reinstatement under the terms and 

conditions set forth in subsections (c), (d), and (e) of this section, applicable to 

leases issued under section 226(c) of this title except, that, upon reinstatement, 
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such lease shall continue for twenty years and so long thereafter as oil or gas is 

produced in paying quantities. 

(4) Notwithstanding any other provision of law, any lease issued pursuant to 

section 223 of this title shall, upon renewal on or after November 15, 1990, 

continue for twenty years and so long thereafter as oil or gas is produced in 

paying quantities. 

(h) Statutory provisions applicable to leases 

The minimum royalty provisions of section 226(m) of this title and the provisions 

of section 209 of this title shall be applicable to leases issued pursuant to 

subsections (d) and (f) of this section. 

(i) Royalty reductions 

(1) In acting on a petition to issue a noncompetitive oil and gas lease, under 

subsection (f) of this section or in response to a request filed after issuance of 

such a lease, or both, the Secretary is authorized to reduce the royalty on such 

lease if in his judgment it is equitable to do so or the circumstances warrant 

such relief due to uneconomic or other circumstances which could cause undue 

hardship or premature termination of production. 

(2) In acting on a petition for reinstatement pursuant to subsection (d) of this 

section or in response to a request filed after reinstatement, or both, the 

Secretary is authorized to reduce the royalty in that reinstated lease on the 
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entire leasehold or any tract or portion thereof segregated for royalty purposes 

if, in his judgment, there are uneconomic or other circumstances which could 

cause undue hardship or premature termination of production; or because of 

any written action of the United States, its agents or employees, which 

preceded, and was a major consideration in, the lessee's expenditure of funds to 

develop the property under the lease after the rent had become due and had not 

been paid; or if in the judgment of the Secretary it is equitable to do so for any 

reason. 

(j) Discretion of Secretary 

Where, in the judgment of the Secretary of the Interior, drilling operations were 

being diligently conducted on the last day of the primary term of the lease, and, 

except for nonpayment of rental, the lessee would have been entitled to extension 

of his lease, pursuant to section 226–1(d) of this title, the Secretary of the Interior 

may reinstate such lease notwithstanding the failure of the lessee to have made 

payment of the next year's rental, provided the conditions of subparagraphs (1) and 

(2) of subsection (c) of this section are satisfied. 
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42 U.S.C. § 4321. Congressional declaration of purpose 

The purposes of this chapter are: To declare a national policy which will 

encourage productive and enjoyable harmony between man and his environment; 

to promote efforts which will prevent or eliminate damage to the environment and 

biosphere and stimulate the health and welfare of man; to enrich the understanding 

of the ecological systems and natural resources important to the Nation; and to 

establish a Council on Environmental Quality. 
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43 U.S.C. § 1701. Congressional declaration of policy 

(a) The Congress declares that it is the policy of the United States that— 

(1) the public lands be retained in Federal ownership, unless as a result of 

the land use planning procedure provided for in this Act, it is determined 

that disposal of a particular parcel will serve the national interest; 

(2) the national interest will be best realized if the public lands and their 

resources are periodically and systematically inventoried and their present 

and future use is projected through a land use planning process coordinated 

with other Federal and State planning efforts; 

(3) public lands not previously designated for any specific use and all 

existing classifications of public lands that were effected by executive action 

or statute before October 21, 1976, be reviewed in accordance with the 

provisions of this Act; 

(4) the Congress exercise its constitutional authority to withdraw or 

otherwise designate or dedicate Federal lands for specified purposes and that 

Congress delineate the extent to which the Executive may withdraw lands 

without legislative action; 

(5) in administering public land statutes and exercising discretionary 

authority granted by them, the Secretary be required to establish 

comprehensive rules and regulations after considering the views of the 
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general public; and to structure adjudication procedures to assure adequate 

third party participation, objective administrative review of initial decisions, 

and expeditious decisionmaking; 

(6) judicial review of public land adjudication decisions be provided by law; 

(7) goals and objectives be established by law as guidelines for public land 

use planning, and that management be on the basis of multiple use and 

sustained yield unless otherwise specified by law; 

(8) the public lands be managed in a manner that will protect the quality of 

scientific, scenic, historical, ecological, environmental, air and atmospheric, 

water resource, and archeological values; that, where appropriate, will 

preserve and protect certain public lands in their natural condition; that will 

provide food and habitat for fish and wildlife and domestic animals; and that 

will provide for outdoor recreation and human occupancy and use; 

(9) the United States receive fair market value of the use of the public lands 

and their resources unless otherwise provided for by statute; 

(10) uniform procedures for any disposal of public land, acquisition of non-

Federal land for public purposes, and the exchange of such lands be 

established by statute, requiring each disposal, acquisition, and exchange to 

be consistent with the prescribed mission of the department or agency 
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involved, and reserving to the Congress review of disposals in excess of a 

specified acreage; 

(11) regulations and plans for the protection of public land areas of critical 

environmental concern be promptly developed; 

(12) the public lands be managed in a manner which recognizes the Nation’s 

need for domestic sources of minerals, food, timber, and fiber from the 

public lands including implementation of the Mining and Minerals Policy 

Act of 1970 (84 Stat. 1876, 30 U.S.C. 21a) as it pertains to the public lands; 

and 

(13) the Federal Government should, on a basis equitable to both the Federal 

and local taxpayer, provide for payments to compensate States and local 

governments for burdens created as a result of the immunity of Federal lands 

from State and local taxation. 

(b) The policies of this Act shall become effective only as specific statutory 

authority for their implementation is enacted by this Act or by subsequent 

legislation and shall then be construed as supplemental to and not in derogation of 

the purposes for which public lands are administered under other provisions of law. 
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