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PRELIMINARY STATEMENT 

This brief is submitted by Appellee United States of America (“Appellee” or 

“United States”).  Defendant-Appellant Evan Greebel (“Greebel”) appeals from the 

denial of his post-judgment motion by the United States District Court for the Eastern 

District of New York (Matsumoto, J.) as set forth in its Memorandum and Order, dated 

April 16, 2021 (the “decision”).  See Opening Brief of Defendant-Appellant 

(hereinafter “Greebel Br.”); Joint Appendix (“JA”) 596-613; Special Appendix (“SA”) 

1-18; United States of America v. Evan Greebel, --- F. Supp. 3d --- (E.D.N.Y. 2021). 

In his post-judgment motion, Greebel objected to the United States’ garnishment 

of two retirement accounts owned by Greebel in order to partially satisfy an 

outstanding order of restitution against Greebel.  The district court correctly found that 

Greebel failed to meet his burden to sustain his objections to the garnishment and, 

therefore, the United States was entitled to garnish the retirement accounts in full.  

JA608-09; SA13-14.  Specifically, the court rejected Greebel’s argument that he did 

not have a current right to the funds in the retirement accounts, noting the plain 

language of the documents governing the relevant retirement plans, which allow 

former employees, such as Greebel, to withdraw all of the funds in their accounts.  

JA602-09; SA7-14.  The court also rejected Greebel’s claim that even if the United 

States can garnish the funds in the retirement accounts, it is limited to garnishing  

twenty-five percent (25%) of those funds under the Consumer Credit Protection Act 
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(“CCPA”), 15 U.S.C. § 1673(a)(1), noting that the language of the statute does not 

limit the United States’ garnishment of a retirement account when it garnishes the 

account before periodic distributions have begun.1  JA609-12; SA14-17. 

Accordingly, this Court should affirm the decision of the district court. 

ISSUE PRESENTED FOR REVIEW 

Did the district court properly grant the United States’ request for orders of 

garnishment pursuant to the Mandatory Victims Restitution Act (“MVRA”), 18 U.S.C. 

§ 3613?  

STATEMENT OF THE CASE 

A. Greebel’s Conviction and Sentencing 

On December 27, 2017, Greebel was found guilty of violating 18 U.S.C. § 1349, 

Conspiracy to Commit Wire Fraud, and 18 U.S.C. § 371, Conspiracy to Commit 

Securities Fraud, as the result of his conspiring with co-defendant Martin Shkreli, and 

others, to defraud investors in Retrophin, Inc.2  JA45 (#501).  On August 17, 2018, the 

 
1 While the United States agrees with the district court’s holding that the 
CCPA’s 25% cap does not apply to the corpus of Greebel’s retirement plans because 
he was not receiving periodic distributions therefrom, the United States does not take 
a position in this appeal as to whether it could garnish the corpus of a retirement 
account in full under the MVRA after a defendant has begun receiving periodic 
distributions, as opposed to garnishing just the distributions, if that defendant also 
had a right to demand an immediate, lump sum payment from the same retirement 
account. 
2 When Greebel so conspired, he was a partner at the Katten Muchin Rosenman 
law firm and served as Retrophin’s outside counsel.  See United States v. Shkreli, 
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district court sentenced Greebel to, inter alia, pay restitution to his victims in the 

amount of $10,447,979.00, which was “due and payable immediately from available 

assets . . . until paid in full,” in accordance with the requirements of the MVRA.  

JA69-75.  Greebel appealed his conviction, and this Court  affirmed the district court’s 

judgment.  United States v. Evan Greebel, 782 F. App’x 72 (2d Cir. 2019). 

B. Greebel’s Retirement Accounts 

1. Greebel’s Merrill Lynch Account 

Greebel’s Merrill Lynch, Pierce, Fenner & Smith, Inc. (“Merrill Lynch”) 

account was sponsored by the law firm of Fried, Frank, Harris, Shriver & Jacobson 

LLP (“Fried Frank”), where Greebel worked as an associate from 1998 to 2002, and is 

governed by the “Amendment and Restatement of Fried, Frank, Harris, Shriver & 

Jacobson LLP 401(k) Incentive Savings Plan” (the “Fried Frank Plan”).  JA188-262.  

The relevant sections of the Fried Frank Plan are Articles V (Vesting) and VI 

(Payments of Benefits and Withdrawals; Loans).  JA218-221. 

Section 5.01 of Article V establishes that a “Participant” is “fully (100%) vested 

in his Elective Deferral Account, Matching Contribution Account, Rollover Account, 

Roth Contribution Account and Roth Rollover Account at all times.” JA218 (emphasis 

added).  

 
260 F. Supp. 3d 247, 249-50 (E.D.N.Y. 2017); see also United States v. Greebel, 
No. 15-cr-637, 2018 WL 3900496, at *1 (E.D.N.Y. Aug. 14, 2018). 
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Section 6.01 of Article VI states that “[u]pon a Participant’s Separation from 

Service, other than by death, he shall be entitled to a distribution of his interest in his 

Account balance in a single lump sum or shall be entitled to effect a no-load transfer 

of the Investment Fund share held in his Account to an [IRA] established by [Merrill 

Lynch].”  JA220 (emphasis added).  

Section 6.02(a) establishes that a Participant’s account balance “shall” be 

distributed “upon the earliest practicable date after the Investment Date of the Plan 

Year in which his Separation from Service occurs,” unless certain exceptions, set forth 

in subsections (b) or (c), apply.3  JA220.  

Section 6.02(b) provides an exception to the default rule of § 6.02(a) if the 

Participant’s account balance exceeds $1,000.00, in which case the balance shall 

remain within the Participant’s Fried Frank 401(k) account instead of being 

automatically distributed.  Section 6.02(b) also states that the account balance “shall 

not be distributed until [the Participant] reaches his sixty-second (62nd) birthday unless 

he elects within the period between thirty (30 days) and one hundred and eighty (180) 

days after he receives the notice required by Treasury Regulation Section 1.411(a)-

11(c) to receive his benefits prior to that date.”  JA220 (emphasis added). 

 
3 The “Investment Date” is defined as the “first business day of each month of 
each year.”  JA256 (Third Amendment to the Fried Frank Plan, effective January 1, 
2019).  The “Plan Year” refers to the “twelve (12) month period beginning on each 
January 1.”  JA198. 
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Section 6.02(c) provides that “a Participant may consent to postpone the 

distribution of this Account balance beyond the date specified in Subsection (a) or (b) 

by filing a written statement with the Pension Committee stating the date upon which 

he desires the distribution to be made.”  JA220.  

Finally, Section 6.03(a) of the Fried Frank Plan establishes that distributions 

from the plan must begin no later than April 1st of the calendar year following the year 

in which the Participant retires or turns age 70-1/2.  JA220-21. 

2. Greebel’s Charles Schwab Account  

Greebel’s Charles Schwab Retirement Plan Services (“Charles Schwab”) 

account was sponsored by Katten Muchin Rosenman LLP (“Katten”), where Greebel 

worked as an associate from 2002 until 2006, and then as a partner from 2006 until 

2015, and is governed by the “Katten Muchin Rosenman LLP Defined Contribution 

Plan, as Amended and Restated Effective January 1, 2007” (the “Katten Plan”).  

JA264-420; see n.2 supra.  The relevant sections of the Katten Plan are Articles III 

(Contributions) and VII (Withdrawals). 

Section 3.5 (Vesting) establishes that “Participants shall be one hundred percent 

(100%) vested in their Account Balances at all times.”  JA292 (emphasis added). 

Further, Section 7.4 (Partial Withdrawals by Inactive Participants) establishes that 

“[b]y applying to the Applicable Administrative Named Fiduciary in the form and 

manner prescribed by the Applicable Administrative Named Fiduciary, an Inactive 
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Participant may make a withdrawal from all Accounts of any amount, up to the entire 

value, of his Accounts.”4  JA306 (emphasis added). 

Section 7.5 (Withdrawal Processing Rules) sets forth the procedure for 

requesting a withdrawal of funds.  Section 7.5(a) establishes that “[t]here is no 

minimum for any type of withdrawal,” and Section 7.5(b) establishes that “[t]here is 

no maximum number of withdrawals permitted in any Plan Year.”  JA306.  Section 

7.5(c) states that “a Participant must submit a withdrawal request in accordance with 

procedures established by the [AANF].”  JA307.  Section 7.5(d) (Approval by 

[AANF]) provides that “[t]he [AANF] is responsible for determining that a withdrawal 

request conforms to the requirements described in this Section.”  JA307 (emphasis 

added).  Additionally, Section 7.5(e) (Time of Processing) clarifies that, “[e]xcept as 

otherwise provided herein, the [AANF] shall process all withdrawal requests and 

make payment to the Participant as soon as is administratively possible.”  JA307 

(emphasis added).  Finally, Section 7.5(f) (Medium and Form of Payment) provides 

that “[a]ll withdrawals shall be paid in a cash lump sum.”  JA307. 

 
4 The Katten Plan defines “Inactive Participant” as “a Participant who is not an 
Active Participant” (JA282) and an “Active Participant” as “a Participant who is also 
an Employee” (JA273). The Applicable Administrative Named Fiduciary (“AANF”) 
is Charles Schwab.  
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C. District Court Post-Sentencing Garnishment Proceedings 

On November 15, 2018, the United States filed a motion for a writ of continuing 

garnishment (“writ”) as to Greebel’s interest in the Merrill Lynch account (“Merrill 

Lynch”).  JA95-109.  On November 19, 2018, the district court granted the writ as to 

Merrill Lynch.  JA59 (#695).  On December 13, 2018, the United States filed a motion 

for a writ as to Greebel’s interest in a retirement account held by Charles Schwab.  

JA140-172.  On December 19, 2018, the district court granted the writ as to Charles 

Schwab.  JA60 (#705).   

On December 20, 2018, Merrill Lynch filed an answer to the Merrill Lynch writ.  

JA175-178.  On January 7, 2019, Charles Schwab filed an answer to the Charles 

Schwab writ.  JA179-186.  On June 12, 2020, Greebel filed a motion objecting to the 

answers of Merrill Lynch and Charles Schwab pursuant to 28 U.S.C. § 3205(c)(5) of 

the Federal Debt Collection Procedures Act (“FDCPA”), 28 U.S.C. § 3001 et seq., 

seeking to vacate both writs of garnishment or, in the alternative, to limit the amount 

of the garnishments to 25% under the CCPA.  See JA62 (#737).  The United States 

opposed Greebel’s motion on the basis that, pursuant to the MVRA, it was entitled to 

garnish Greebel’s retirement accounts in full, and that the CCPA’s 25% cap did not 

apply to the corpuses of retirement accounts.  See JA63 (#743). 

On November 6, 2020, after the motion had been fully briefed, Greebel filed a 

letter requesting that the district court hold a hearing on the motion.  See JA63 (#746).  
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The United States objected to Greebel’s request for a hearing on the grounds that, inter 

alia, the underlying retirement plan documents were clear and unambiguous, and that 

the district court should therefore interpret those documents without reference to 

extrinsic evidence or the need for a hearing.  See JA63 (#747).  On November 20, 2020, 

the district court granted Greebel’s request for a hearing.  See JA64. 

1. The January 28, 2021 Hearing  

On January 28, 2021, the district court held a hearing on Greebel’s motion to 

vacate, or limit, the writs of garnishment issued to Merrill Lynch and Charles Schwab.  

JA499-595.  At the hearing, three witnesses5 testified about their personal knowledge 

regarding the implementation of the respective retirement plans.  See JA499-595.  The 

witnesses were: 1) James Berge (“Berge”), a Human Resources Manager for Katten, 

2) Mark Broutman (“Broutman”), Director of Partnership Accounting for Katten, and 

3) Karl Groskaufmanis (“Groskaufmanis”), General Counsel for Fried Frank. 

Mr. Berge worked at Katten for over 28 years, and his experience included being 

in charge of “the firm’s qualified retirement plans, which include the [Katten Plan.]”  

JA507-508 (9:16–10:7).  Mr. Broutman worked at Katten for 35 years, and his 

 
5 Pursuant to the district court’s order to identify potential witnesses, the United 
States conferred with Fried Frank and Katten to identify the persons most familiar 
with the workings of their respective retirement plans, and subsequently submitted 
the names of four potential witnesses.  See JA64 (#751).  In his submission, Greebel 
identified three of the four witnesses named by the United States, each of whom was 
ultimately called by Greebel to testify at the hearing.  See JA505 (7:10-11); JA535 
(37:10-11); JA555 (57:22-24). 
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experience included being “in charge of accounting for partnership compensation and 

tax reporting and other duties.”  JA537-538 (39:13–40:1).  Mr. Groskaufmanis worked 

at Fried Frank for 32 years and had been its General Counsel over the five years leading 

up to the hearing.  JA559 (61:15-21).  Although he acknowledged that he did not deal 

with the Fried Frank Plan in the normal course of his role as General Counsel, 

Groskaufmanis testified about the lengths that he went to in order to familiarize himself 

with provisions of the plan.  Specifically, Groskaufmanis explained that:  

As a witness in this proceeding, I have taken steps to become more 
familiar with the documents.  So in the normal course as general 
counsel, I’m not managing the 401(k) plan on a day-to-day basis, but 
after being designated as the individual who would speak on the firm’s 
behalf for purposes of this proceeding, I have taken steps to inform 
myself.  (JA563:8-13.)  

In terms of familiarizing myself with the plan and the questions that 
counsel indicated I might be asked, I spent some time reviewing the 
plan.  I spent time discussing the plan and its operations with a member 
of the firm’s pension committee.  A member of our firm’s pension 
committee discussed some of the issues relevant to this litigation with 
outside counsel that we use for benefits purposes.  I’m not going to 
discuss what the substance of that advice was but that was part of 
our -- part of preparing for this.  I communicated with benefits staff, 
both who administer the plan today, but also . . . a retired employee who 
was most directly involved in administering the plan from 1998 to 
2002.  He agreed to speak with us.  The retired employee agreed to meet 
with us and, as part of my familiarization with the plan and its 
operation, participated in my conversation.  And, counsel, sort of 
cumulatively those were the steps, coupled with I have reviewed the 
publicly available correspondence involved in connection with this 
proceeding.  (JA574:4-23.) 



10 

2. Witness Testimony Regarding the Retirement Plans 

At the hearing, each witness testified to the effect that former employees of their 

respective firms, such as Greebel, can withdraw the funds in their retirement accounts 

at any time after leaving the firm, without limitation.  See JA527-528 (29:20-30:4, 

33:12-14) (Berge); JA553 (55:6-11), JA548 (50:18-51:19) (Broutman: “An inactive 

participant, someone who is terminated from the firm can fully access any amount in 

their Schwab defined contribution plan account.”); JA577-579 (79:12–81:4) 

(Groskaufmanis: “[F]ormer participants are able to and have been able to withdraw the 

assets from their accounts at the firm.”).  

Each witness also confirmed that a former employee’s ability to withdraw funds 

from his retirement account is not dependent upon, nor limited by: 1) the type of 

contribution made to the account (JA528 (30:5-10) (Berge); JA550 (52:2-7) 

(Broutman); JA580 (82:1-8) (Groskaufmanis)), or 2) the former employee’s age at the 

time of the withdraw request (JA528 (30:11-13) (Berge); JA551 (53:4-8) (Broutman); 

JA580 (82:9-14) (Groskaufmanis)).  Additionally, each witness testified that once a 

former employee makes a proper request to withdraw funds from his retirement 

account, there is no discretion for the firm and/or the fund administrator to deny the 

request.  See JA531 (33:6-11) (Berge); JA551-52 (53:25-54:11) (Broutman); JA580 

(82:16-24) (Groskaufmanis). 
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D. The District Court’s Decision 

On April 16, 2021, the district court issued its decision on Greebel’s objections 

to the garnishment of his Merrill Lynch and Charles Schwab retirement accounts.  See 

JA596-613; SA1-18.  At the outset, the district court noted that, under the MVRA, 

“there is no doubt that the Government can garnish Mr. Greebel’s retirement accounts, 

so long as the funds are the property of Mr. Greebel, or he has ‘rights to’ the funds in 

the account.”  JA603; SA8.  After reviewing the Fried Frank Plan and the Katten Plan, 

the district court concluded that Greebel  “has ‘rights to’ these funds, and they are 

subject to garnishment under the Mandatory Victims Restitution Act.”  JA609; SA14.  

As the district court further concluded, Greebel’s argument that he does not have a 

right to withdraw funds from his retirement accounts “rel[ies] on creative, if not 

tortured, constructions of both retirement plan documents,” and are “without merit.”  

JA603; SA-8.  

Regarding the Fried Frank Plan, the district court found that the language of 

Section 6.01 “clearly and unambiguously entitled Mr. Greebel a right to withdraw his 

entire account balance in a single lump sum . . . after his employment with the firm 

ended,” and that “there is no doubt that Mr. Greebel has unfettered rights to withdraw 

from the Fried Frank retirement account all funds in which he has an interest.”  JA604; 

SA9.  In rejecting Greebel’s argument that Section 6.02 (specifically, subsection (b)) 

somehow negated the unambiguous right granted by Section 6.01, the district court 
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concluded that “the clearest and most logical interpretation of Section 6.02(b) is that it 

establishes the minimum age at which distributions will begin for participants in the 

plan who have not separated from the firm, or who have separated but have not 

requested a lump sum [distribution].”  JA605; SA10.  The district court also concluded 

that “the Pension Committee does not have the authority to deny a valid claim for the 

funds.”  JA605 n.1; SA10 n.1.  

Regarding the Katten Plan, the district court found that based on the “clear 

language” of Section 7.4, Greebel “may make a withdrawal . . . of any amount, up to 

the entire value,” from his account.  JA606; SA11.  The district court rejected Greebel’s 

argument that having to apply to receive funds negated his immediate right to those 

funds.  JA606-07 (“Notwithstanding that an inactive participant must follow some 

administrative procedures in order to effect a withdraw . . . there is nothing in the 

governing plan document that alters the participant’s right to make a withdrawal of the 

full balance from the account.”); SA11-12.  The district also rejected Greebel’s 

argument that Charles Schwab had the discretion to deny a properly submitted request.  

JA607 n.2 (“[N]othing in the documents gives Charles Schwab a substantive, rather 

than administrative, role over the Katten [P]lan.”); SA12 n.2.  

The district court then reviewed Greebel’s assertion that the CCPA’s 25% cap 

on garnishments applied to the United States’ right to garnish his retirement accounts.  

See JA609-12; SA14-17.  The district court concluded that the CCPA’s 25% cap was 
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intended to “limit the amount of money the Government could garnish where the 

individual was receiving periodic payments that he or she might be using to cover 

living expenses,” but “not meant to apply to the garnishment of a debtor’s interest in 

the entire balance of an asset that may be withdrawn in a lump sum.” JA610 (citing 

Kokoszka v. Belford, 417 U.S. 642, 651 (1974); United States v. Belfort, 

340 F. Supp. 3d 265, 268 (E.D.N.Y. 2018)); SA15.  The district court rejected 

Greebel’s unsupported argument that funds in his retirement accounts indefinitely 

qualify as “earnings” under the CCPA simply because the contributions thereto were 

originally deducted from his salary.  JA610-11 (“The purpose of these funds was to 

transform an employee’s fund contributions into investment assets that accumulate and 

grow.  Thus, at the point that the money went into the accounts, that money ceased to 

be ‘earnings,’ and instead became an investment vehicle.”) (citing Kokoszka, 417 U.S. 

at 651); SA15-16.  

The district court also rejected Greebel’s argument that “a nonbinding 2018 

opinion letter” from the United States Department of Labor (“DOL”) meant that funds 

in retirement accounts, such as his, were considered “earnings” under the CCPA.  

JA611-12; SA16-17.  The court concluded that “[t]he [DOL] opinion has no persuasive 

weight in the context of restitution owed by a convicted criminal defendant to his 

victims, an area in which the Department of Labor has no responsibility.  Even if the 

[DOL] were considered to have the expertise to interpret the CCPA in this context, the 
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court need not  afford its opinion any deference, because ‘[t]he intent of Congress is 

clear,’ and the court ‘must reject administrative constructions which are contrary to 

clear congressional intent.’”  JA612 (quoting Chevron, U.S.A., Inc. v. Nat. Res. Def. 

Council, Inc., 467 U.S. 837, 842 & n.9 (1984)); SA17.  The district court thus held that 

“Greebel’s objections to the garnishments are without merit.”  JA613; SA18.   

Greebel timely filed a notice of appeal.  JA67 (#771).   

SUMMARY OF THE ARGUMENT 

The district court properly determined that the clear and unambiguous language 

of the documents governing Greebel’s two retirement accounts established that 

Greebel had an immediate, unilateral right to demand payment, in full, from those 

accounts.  Moreover, although the district court’s conclusion rested on the language of 

the respective plans, it nonetheless gave appropriate consideration to the relevant 

witness testimony, and other extrinsic evidence offered by Greebel. 

Likewise, the district court properly determined that the language of the CCPA, 

particularly regarding the scope of the term “earnings,” made clear that the CCPA’s 

25% cap did not apply to the garnishment of the corpus of a retirement account, and 

thus it properly denied Greebel’s post-judgment motion.  JA596-613; SA1-18.  The 

district court’s holding in this regard is not only supported by the express language of 

the CCPA but also is in harmony with most, if not all, district and circuit court 

decisions addressing this issue. 
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ARGUMENT 

THIS COURT SHOULD AFFIRM THE DENIAL 
OF GREEBEL’S POST-JUDGMENT MOTION 

This Court “reviews ‘a district court’s legal determinations . . . de novo while 

reviewing its factual findings for clear error.’”  Peninsula Asset Management Ltd. v. 

Hankook Tire Co., Ltd., 476 F.3d 140, 143 (2d Cir. 2007) (quoting Filler v. Hanvit 

Bank, 378 F.3d 213, 216 (2d Cir. 2004)); see also Fed. R. Civ. P. 52(a)(6) (“Findings 

of fact, whether based on oral or other evidence, must not be set aside unless clearly 

erroneous, and the reviewing court must give due regard to the trial court’s opportunity 

to judge the witnesses’ credibility.”).  A district court’s interpretation of a contract, as 

well as the determination of whether a contract is ambiguous, is a question of law that 

is reviewed de novo.”  Oscar Gruss & Son, Inc. v. Hollander, 337 F.3d 186, 198-99 

(2d Cir. 2003).  Issues of statutory interpretation are reviewed de novo.  Hayward v. 

IBI Armored Servs., Inc., 954 F.3d 573, 575 (2d Cir. 2020).   

This Court may affirm the district court’s decision “on any ground with support 

in the record.”  Peninsula, 476 F.3d at 142 (citing Palmer v. Occidental Chem. Corp., 

356 F.3d 235, 236 (2d Cir. 2004) (“We may affirm on any ground with support in the 

record, even if it was not the ground relied on by the District Court.”)).  

A. The Standards Governing a Garnishment Action 

A garnishment action initiated in accordance with the MVRA to collect on an 

outstanding criminal restitution order is a civil proceeding, not a criminal matter.  See 
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United States v. Cohan, 798 F.3d 84, 85 (2d Cir. 2015) (“While the imposition of 

restitution falls within a defendant’s criminal proceedings, a writ of garnishment is a 

civil remedy . . . .”); see also id. at 89 (“[T]he government is free to pursue the civil 

remedy of garnishment under an existing criminal docket number without 

transforming the proceeding into a criminal matter.”).  Thus, Fed. R. Civ. P. 61 is the 

proper rule for any harmless error analysis of the district court’s decision (“Unless 

justice requires otherwise, no error in admitting or excluding evidence – or any other 

error by the court or a party – is ground for . . . vacating, modifying, or otherwise 

disturbing a judgment or order.  At every stage of the proceeding, the court must 

disregard all errors and defects that do not affect a party’s substantial rights.”).6   

A defendant who objects to a writ of garnishment “may file a written objection 

to the [garnishee’s] answer and request a hearing.”  28 U.S.C. § 3205(c)(5).  The 

§ 3205(c)(5) hearing is limited in scope, providing the defendant the right to challenge 

the garnishment based upon: “(1) . . . the probable validity of any claim of exemption 

by the judgment debtor; (2) . . . compliance with any statutory requirement for the 

issuance of the postjudgment remedy granted; and (3) if the judgment is by default 

 
6 Greebel cites Fed. R. Crim. P. 52(a) (Harmless and Plain Error) as providing 
the standard of review here. Greebel Br. 34, 49.  Rule 52(a) (Harmless Error) 
provides that, “[a]ny error, defect, irregularity, or variance that does not affect 
substantial rights must be disregarded.” While not the correct rule in this context, it 
is  substantively the same as Fed. R. Civ. P. 61, and Greebel has not met his burden 
under either rule. 
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. . . .” 28 U.S.C. § 3202(d).  The defendant bears the burden of establishing that the 

garnishment order is invalid.  28 U.S.C. § 3205(c)(5).  Here, Greebel challenges the 

garnishments sought by the United States only on the grounds that his retirement funds 

are exempt, in whole or in part, based upon the terms of the particular retirement plans 

and/or the scope of the CCPA’s 25% limitation on garnishments.  Greebel has failed 

to meet his burden to establish that either exemption applies.7 

B. The District Court Properly Found That the United States 
May Garnish Greebel’s Interests in the Merrill Lynch and 
Charles Schwab Retirement Accounts 

An order of restitution under the MVRA is issued and enforced in accordance 

with 18 U.S.C. § 3664.  See 18 U.S.C. § 3663A(d).  Pursuant to § 3664(f)(1)(A), “the 

court shall order restitution to each victim in the full amount of each victim’s losses as 

determined by the court and without consideration of the economic circumstances of 

the defendant.”  The MVRA further provides, in relevant part: 

(a) ENFORCEMENT.—The United States may enforce a 
judgment imposing a fine in accordance with the practices and 
procedures for the enforcement of a civil judgment under Federal 
law or State law.  Notwithstanding any other Federal law 
(including section 207 of the Social Security Act), a judgment 
imposing a fine may be enforced against all property or rights to 
property of the person fined, except that— 

 
7 Greebel attempts to shift his burden to the United States.  Greebel Br. 1 (“To 
garnish retirement funds, the government must prove that Mr. Greebel has a current, 
unilateral right to withdraw funds.”).  However, notwithstanding the fact that the 
United States has established Greebel’s right to withdraw funds from both of his 
retirement accounts, the ultimate burden remains with Greebel to prove that his 
retirement funds are exempt from garnishment, whether in whole or in part. 
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. . . .  
(3) the provisions of section 303 of the Consumer Credit 

Protection Act (15 U.S.C. § 1673) shall apply to enforcement 
of the judgment under Federal law or State law.  

18 U.S.C. § 3613(a) (emphasis added).8 

As this Court has recently held, “[i]t is well-settled that ‘[t]he government may 

enforce restitution orders arising from criminal convictions using the practices and 

procedures for the enforcement of a civil judgment under federal or state law as set 

forth in the [FDCPA].’”  United States v. O’Brien, 851 F. App’x 236, 240 

(2d Cir. 2021)9 (affirming district court’s order granting writs of garnishment for the 

entire cash surrender value of two retirement accounts owned by defendant, a former 

associate and partner at the Sullivan & Cromwell law firm, in partial satisfaction of an 

 
8 Greebel has not asserted that his retirement accounts are exempt under either 
18 U.S.C. § 3613(a)(1) or (a)(2). 
9 Greebel asserts that the district court “erred in relying” on O’Brien because it 
is a summary order.  Greebel Br. 49.  In the decision, the district court cited O’Brien 
as “confirm[ation]” of what the court already had concluded.  JA603; SA8 (“[T]here 
is no doubt that the Government can garnish Mr. Greebel’s retirement accounts, so 
long as the funds are the property of Mr. Greebel, or he has the ‘right to’ the funds 
in the accounts.  A recent decision of the Second Circuit confirms this.”) (citing 
O’Brien).  In any event, the district court did not “err” in citing O’Brien. See Fed. R. 
App. P. 32.1 (permitting citations to unpublished orders issued after January 1, 
2007); Local Rule 32.1.1 (same).  Greebel also attempts to diminish the import of 
O’Brien by characterizing it as “[a] summary decision based on a challenge from a 
pro se defendant,” ignoring the fact that the “pro se defendant” in that case was, like 
Greebel, a former associate and partner of a major law firm.  In addition, the 
defendant was represented on appeal.  See 851 F. App’x at 237. Thus, contrary to 
Greebel’s assertion, O’Brien is squarely on point. 
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outstanding restitution order entered against him after his conviction for federal income 

tax violations) (citing United States v. Cohan, 798 F.3d 84, 89 (2d Cir. 2015)).  Indeed, 

the “FDCPA explicitly authorizes the government to garnish property ‘in which the 

debtor has a substantial nonexempt interest and which is in the possession, custody, or 

control of a person other than the debtor, in order to satisfy the judgment against the 

debtor.’”  Cohan, 798 F.3d at 89 (citing 28 U.S.C. § 3205(a)). 

Greebel has both a substantial nonexempt interest in, and unilateral right to 

demand withdrawal of, the entire balance of the funds held in each of his retirement 

accounts.  As such, the United States may “step into [Greebel’s] shoes” and garnish 

those funds in partial satisfaction of his outstanding restitution balance.  See United 

States v. Novak, 476 F.3d 1041, 1064 (9th Cir. 2007) (“criminal restitution orders can 

be enforced by garnishing retirement funds” where “the defendant has a current, 

unilateral right to receive payments under the terms of the retirement plan.”); see also 

United States v. Frank, 8 F.4th 320, 324 (4th Cir. 2021) (“[T]he government . . . step[s] 

into [defendant’s] shoes when seizing his property”). 

Further, ERISA’s “anti-alienation” provision, which states that “[e]ach pension 

plan shall provide that benefits provided under the plan may not be assigned or 

alienated,” is not applicable to the garnishment of retirement funds under the MVRA.10  

 
10 Greebel refers to the ERISA anti-alienation provision in his brief, suggesting, 
without directly asserting, that it prevents the United States from garnishing his 
funds. See Greebel Br. 4 (“[ERISA] provides protection for retirement accounts, 
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29 U.S.C. § 1056(d)(1); see United States v. Irving, 452 F.3d 110, 126 (2d Cir. 2006) 

(“District courts across the country have found 18 U.S.C. § 3613(a) permits courts to 

consider ERISA protected assets in determining appropriate fines and restitution.  We 

adopt this understanding of § 3613(a)[.]”) (internal citation omitted); see also Frank, 

8 F.4th at 325 (“We agree with the district court’s critical holding that the [MVRA] 

authorizes garnishment of ERISA-protected retirement funds pursuant to criminal 

restitution orders.”); United States v. DeCay, 620 F.3d 534, 540 (5th Cir. 2010) (“We 

conclude that the language in § 3613(a) authorizing the United States to enforce a 

garnishment order against ‘all property or rights to property’ of the debtor, 

‘[n]otwithstanding any other Federal law,’ is sufficient to override the anti-alienation 

provision of the IRC.”). 

1. The Fried Frank Plan Gave Greebel a Current,  
Unilateral Right to Receive Payments from the 
Merrill Lynch Account  

As the district court properly found, Section 6.01’s clear and unambiguous 

language grants Participants who have separated from the firm, such as Greebel, the 

unfettered right, i.e., a present, unilateral right, to withdraw funds from their Fried 

Frank 401(k) plans.  See JA220 (“Upon a Participant’s Separation from Service . . . he 

shall be entitled to a distribution of his interest in his Account balance in a single lump 

 
including 401(k) accounts, through anti-alienation clauses.”); see also id. at 20 
(“Here, both the Fried Frank 401(k) account and the Katten 401(k) account are 
retirement plans protected by ERISA.”).  It does not.  
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sum . . .”); JA603; SA8.  Nothing within Section 6.01 limits the time within which a 

separated Participant may elect to withdraw the funds in his or her retirement account.  

See id.  Indeed, Greebel had the right to withdraw up to the full amount of his account 

balance at any time after he separated from service with the firm.  JA603-04 (“This 

language clearly and unambiguously entitled Mr. Greebel a right to withdraw his entire 

account balance in a single lump sum from the Fried Frank plan after his employment 

with the firm ended.”); SA8-9.  None of the subsequent plan language alters this fact. 

Instead, while Section 6.01 addresses the right of a separated Participant to elect 

a distribution, Sections 6.02 applies to, and restricts, Fried Frank and Merrill Lynch’s 

ability to require a distribution from the plan without a Participant’s election or 

consent.  See JA220-31; see also 26 C.F.R. § 1.411(a)-11(a)(1) (“Section 411(a)(11) 

restricts the ability of a plan to distribute any portion of a participant’s accrued benefit 

without the participant’s consent.”).11  Thus, Sections 6.02 and 6.03, when properly 

viewed together, establish a sequence of default triggers for the start of automatic 

distributions from a Participant’s account in the event that the Participant does not 

make an affirmative election otherwise under Section 6.01.  See id.  In this regard, 

Section 6.02(a) provides for the automatic distribution of a Participant’s full account 

 
11 By requesting a withdrawal of funds under Section 6.01, a separated 
Participant is plainly giving consent to the withdrawal.  Thus, by its clear language, 
26 C.F.R. § 1.411(a)-11, which is the focus of Fried Frank Plan Section 6.02(b), does 
not apply to withdrawal requests made under Section 6.01. 
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balance after separating from the firm, while Section 6.02(b) provides an exception to 

that automatic distribution if the account balance exceeds $1,000.00.12  When an 

account balance at separation exceeds $1,000.00, the plan requires that the balance 

“shall not be distributed until he reaches his sixty-second (62nd) birthday unless he 

elects within the period between thirty (30 days) and one hundred and eighty (180) 

days after he receives the notice required by Treasury Regulation Section 

1.411(a)-11(c) to receive his benefits prior to that date.” 13  JA220 (emphasis added).  

 
12 Treasury Regulations dictate that a plan may not distribute the balance of a 
covered plan without the participant’s consent, if the value exceeds a certain 
“cash-out limit” which, in this case, is the $1,000.00 threshold contained in this 
subsection.  See 26 C.F.R. § 1.411(a)-(11)(c)(3)(ii).  Thus, while the plan can require 
the distribution of accounts with balances under $1,000.00 upon a Participant’s 
separation from Fried Frank, it cannot so require for accounts above that amount 
until, as the next clause addresses, the Participant reaches 62 years of age. 
13 Treasury Regulation Section 1.411(a)-11(c)(1), viz. 26 C.F.R. § 1.411(a)-
11(c)(1), referenced in Section 6.02(b), states that, “[i]f an accrued benefit is 
immediately distributable, section 411(a)(11) permits plans to provide for the 
distribution of any portion of a participant’s nonforfeitable accrued benefits only if 
the applicable consent requirements are satisfied.”  The specific consent 
requirements are contained in 26 C.F.R. § 1.411(c)(2)(iii), which provides that [“[a] 
plan must provide a participant with notice of the rights specified in this 
paragraph (c)(2) at a time that satisfies either paragraph (c)(2)(iii)(A) or (B) of this 
section.”  Section (c)(2)(iii)(A) requires, in relevant part, that the plan “provide[] a 
participant with notice of the rights specified in this paragraph (c)(2) no less than 
30 days and no more than 90 days before the date the distribution commences.”  
Section (c)(2)(iii)(B) provides, in relevant part, that the notice under (c)(2)(iii)(A), 
“must advise the participant of the right, if any, to defer receipt of the distribution, 
[and] set forth a summary of the distribution options under the plan . . . .”  In other 
words, Section 6.02(b) dictates that, prior to beginning automatic distributions at 
age 62, the plan must provide notice to the Participant that the distributions will be 
starting and set forth the options that the Participant has for those distributions.  It 
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Significantly, the express language of Section 6.02(b), specifically, “unless he elects 

. . . to receive his benefits prior to that date [reaching age 62],” confirms that a 

Participant may elect to receive benefits prior to attaining the age of 62.  In his brief, 

Greebel ignores Section 6.02’s reference to the applicable treasury regulations and, 

instead, incorrectly asserts that the 30 to 180-day period referenced in Section 6.02(b) 

requires that a Participant “must make the election within 180 days after leaving the 

firm, or else wait until age 62 to receive distributions.”  Greebel Br. 24.  It does not.  

See n.13 supra.   

After reviewing the language of Section 6.02, the district court correctly rejected 

Greebel’s argument that Section 6.02 negated his right to demand payment from his 

Merrill Lynch account until he reached the age of 62.14  JA604-05; SA9-10.  Greebel 

takes issue with the district court’s reference to Section 6.02(b) as setting a “minimum 

age” for distributions.  Greebel Br. 23.  Regardless of terminology, what Sections 6.02 

and 6.03 plainly establish is a sequence of default triggers for the start of automatic 

 
does not, in any way, address or limit the Participant’s right to demand payment 
under Section 6.01, nor does the 30-to-180-day period referenced in Section 6.02(b) 
have any correlation to the date that the Participant separates from service.   
14 Greebel will not turn 62 until 2035. See JA62 (#736).  Thus, when his 
employment with Fried Frank ended in 2002, Greebel was required, under his 
interpretation of the plan, to wait approximately 33 years to have any access to the 
funds in his account.  Such an interpretation would result in an unduly burdensome 
limitation on a Participant’s right to access his or her funds.  
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distributions from the plan.15  However, notwithstanding these default triggers, under 

the clear language of Section 6.01, the scope of which is not restricted by subsequent 

sections, separated Participants, like Greebel, may elect to withdraw funds at any age.  

As the district court correctly recognized, “[Section 6.02] does not purport to alter or 

supersede the preceding provision, Section 6.01, which states that the participant is 

entitled to a distribution of the entire balance in a single lump sum after separation 

from the firm.”  JA605; SA10.  

Notwithstanding the district court’s reasoning, Greebel claims that the district 

court “read Section 6.01 in isolation” and ignored the “effect of Section 6.02 entirely.”  

Greebel Br. 22.  As support for this claim, Greebel points to the phrases 

“notwithstanding Subsection (a),” contained in Section 6.02(b), and 

“[n]otwithstanding anything to the contrary,” contained in Section 6.03(b), in 

concluding that “the plan directly states that certain provisions clarify, modify, or 

contain exceptions to, other provisions.”  Greebel Br. 23.  However, neither of these 

examples, nor any other cited by Greebel, purports to clarify, modify, or except any 

part of Section 6.01, as the district court correctly concluded.  Instead, Greebel’s 

examples are evidence that nothing in Section 6.02 alters any provision outside of that 

 
15 Along with Section 6.03(a), Sections 6.03(b) and (c), respectively, set default 
distribution deadlines for a surviving spouse, and children, when the Participant has 
died prior to his or her account being fully distributed. 
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section.16  Moreover, Section 6.03, like Section 6.02, does not purport to alter Section 

6.01 in any way, other than to require that distributions start by age 70-1/2, 

notwithstanding a Participant’s failure to request an earlier distribution.  See JA220-21.  

Thus, it is Greebel’s strained interpretation of these provisions that fails to give 

effect to all of the plan’s terms and effectively eviscerates the right for separated 

Participants to withdraw their funds at any time after separation, as Section 6.01 

expressly allows.  Greebel’s failure to give meaning to every provision of the plan 

renders multiple provisions superfluous.  See LaSalle Bank Nat. Ass’n v. Nomura Asset 

Capital Corp., 424 F.3d 195, 206 (2d Cir. 2005) (a contract interpretation that “has the 

effect of rendering at least one clause superfluous or meaningless is not preferred and 

will be avoided if possible”); Galli v. Metz, 973 F.2d 145, 149 (2d Cir. 1992) (“when 

interpreting this contract we must consider the entire contract and choose the 

interpretation . . . which best accords with the sense of the remainder of the contract.”). 

After concluding that the Fried Frank Plan language “clearly and 

unambiguously entitled Mr. Greebel a right to withdraw his entire account balance in 

a single lump sum from the Fried Frank [P]lan after his employment with the firm 

 
16 Specifically, Subsection (a) notes “[e]xcept as provided in Subsections (b) or 
(c) . . . ,” while subsection (b) notes “[n]otwithstanding Subsection (a) . . . ,” and 
subsection (c) notes “[s]ubject to Section 6.03 . . .”  JA220.  Thus, while Section 
6.03 may modify Section 6.02(c), nothing in Section 6.02 purports to modify any 
provision outside of that section.  See JA220. 
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ended,” the district court noted that the testimony of Groskaufmanis confirmed that 

conclusion.  JA604 (citing JA577-78 (79:12-80:20)); SA9.  In his brief, Greebel asserts 

that the district court “should have limited its analysis to the four corners of the 

agreement” and not considered Groskaufmanis’s testimony.  Greebel Br. 25-27.  At 

the outset, Greebel ignores the fact that he requested the hearing and called each of the 

witnesses, including Groskaufmanis, to testify on his behalf at the hearing.  See JA63 

(#746); JA555 (57:22-23).  Further, in reaching its decision, the district court properly 

found that the plain language of the Fried Frank Plan left “no doubt that Mr. Greebel 

has unfettered rights to withdraw . . . all funds in which he has an interest” and 

Groskaufmanis’s testimony only served to confirm this conclusion.  JA604; SA9.   

Greebel also challenges Groskaufmanis’s competency to testify because, inter 

alia, he “is a litigator, not a transaction lawyer,” and “is not a member of the 

administrative staff, who monitor the plan on a day-to-day basis and who facilitate 

withdrawals.”  Greebel Br. 26.  This argument ignores the fact that Groskaufmanis was 

designated by Fried Frank to represent the firm at the hearing.  See Fed. R. Civ. P. 

30(b)(6).17  As Groskaufmanis testified, besides his 32 years of employment at the firm, 

he took appropriate steps to ascertain the relevant information known or reasonably 

 
17 Fed. R. Civ. P. 30(b)(6) provides that: “The named organization must 
designate one or more officers, directors, or managing agents, or designate other 
persons who consent to testify on its behalf . . . The persons designated must testify 
about information known or reasonably available to the organization.”   
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available to the organization, as Rule 30(b)(6) requires, and was therefore competent 

to testify.  Finally, contrary to Greebel’s assertion, Groskaufmanis did not offer any 

hearsay statements, and Greebel does not point to any such statement.  See generally 

Greebel Br. 26-27; see also JA558-87 (testimony of Groskaufmanis); JA578 

(overruling Greebel’s hearsay objection to Groskaufmanis’s testimony, and stating “if 

we hear hearsay, you’ll have an objection and I’ll strike it, but I don’t believe this 

witness has testified to any hearsay and he talked about how he familiarized himself 

by reading the plan, reading documents, et cetera.”).   

2. The Katten Plan Gave Greebel a Current, Unilateral 
Right to Receive Payments from the Charles Schwab 
Account 

The district court correctly determined that Greebel also had an unfettered right 

to withdraw up to the full amount of the account balance in his Charles Schwab account 

at any time after separating from service with the Katten firm.  JA609 (“[T]he plain 

language of the documents governing the two retirement plans both state that a former 

employee has access to the funds in the retirement accounts.”); SA14.  Indeed, the 

Katten Plan gives Greebel a current, unilateral right to withdraw up to all of the funds 

from his account.  See JA263-420.  The operative language of the Katten Plan is found 

in Section 7.4 (Partial Withdrawals by Inactive Participants), which states that “an 

Inactive Participant may make a withdrawal from all Accounts of any amount, up to 

the entire value, of his Accounts.”  JA306.  Greebel does not dispute the fact that he is 
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an “Inactive Participant” under the terms of the Katten Plan.  See Greebel Br. 11-14; 

see also JA606 (“Greebel concedes he is an ‘Inactive Participant.’”); SA11.  

Additionally, Section 3.5 establishes that “Participants shall be one hundred percent 

(100%) vested in their Account Balances at all times.” (emphasis added).  JA292.  

Together, Sections 3.5 and 7.4 establish that an Inactive Participant, like Greebel, has 

the right to demand payment of up to all of the funds in his account at any time.  

Further, although not the operative section of the plan, Section 8.1(a) (Request 

for Withdrawal) supports the conclusion that Greebel has a current, unilateral right to 

withdraw funds from his Charles Schwab account under the Katten Plan.  

Section 8.1(a) states that, “an Inactive Participant may elect to have all or a portion of 

his Account Balance paid to him beginning upon any Settlement Date following his 

Termination of Employment.”  JA314.  The remaining sections of Article 8 deal with 

distribution options and default provisions in the event that a Participant does not 

otherwise elect to withdraw funds, just as Sections 6.02 and 6.03 of the Fried Frank 

Plan do.  See JA314-15. 

a. The Katten Plan’s Administrative Processing 
Procedures Did Not Negate Greebel’s Right to 
Receive the Full Balance of His Charles Schwab 
Account  

Despite the clear and unambiguous language of the Katten Plan, Greebel asserts 

that because he must follow an administrative process and “apply” to have his funds 

distributed, he does not have a right to his vested account balances.  Greebel Br. 28 
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(“Although the district court is correct that Section 7.4 states that Mr. Greebel ‘may 

make a withdrawal,’ the district court ignores that earlier in that sentence, the plan 

states that Mr. Greebel can only do so ‘by applying.’”) (emphasis added).  Greebel 

appears to be asserting that unless he immediately receives his money upon a verbal 

request, he does not have a current unilateral right to his funds.18   Greebel’s argument 

simply ignores the realities of any financial or retirement system and is not supported 

by the plain language of the Plan.  As the district court aptly noted, “[n]otwithstanding 

that an inactive participant must follow some administrative procedures in order to 

effect a withdrawal of any amount of the participant’s funds, there is nothing in the 

governing plan document that alters the participant’s right to make a withdrawal of the 

full balance from the account.”  JA606-07; SA11-12.  

Greebel asserts that Section 7.5, which addresses “Withdrawal Processing 

Rules,” prevents him from having a unilateral right to withdraw his funds, 

notwithstanding the fact that the express purpose of this section is to facilitate 

withdrawals.  Greebel Br. 27.  Specifically, Greebel points to Sections 7.5(c) and 

7.5(d), which require, respectively, that, “a Participant must submit a withdrawal 

request in accordance with procedures established by the [AANF],” and that “the 

 
18 Under Greebel’s apparent theory, any requirement that he submit a request to 
withdraw his funds, which would necessarily require that someone process that 
request in order for Greebel to access his funds, operates to defeat his right to access 
his money. 
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[AANF] is responsible for determining that a withdrawal request conforms to the 

requirements described in this Section.”  Greebel Br. 27.  Nothing in these sections, 

however, purports to limit the right to withdraw funds as established by Section 7.4, 

nor can Section 7.5’s general provisions override the specific rights granted by 

Section 7.4.  See Capital Ventures Int’l v. Republic of Argentina, 652 F.3d 266, 272 

(2d Cir. 2011) (“[A] specific provision . . . governs the circumstances to which it is 

directed, even in the face of a more general provision.”).  Moreover, Greebel ignores 

Sections 7.5(e) and (f), which state, respectively, that, “[e]xcept as otherwise provided 

herein, the [AANF] shall process all withdrawal requests and make payment to the 

Participant as soon as is administratively possible,” and that “[a]ll withdrawals shall 

be paid in a cash lump sum.”  JA307 (emphasis added).  Read together, these 

provisions only create an administrative process whereby the AANF simply confirms 

that a withdraw request was properly made, and then promptly processes and pays that 

request.  As the district court correctly concluded, these sections do not give the AANF 

any discretion to deny a request that has been properly submitted.  See JA606-07; 

SA11-12.   

In furtherance of his flawed argument, Greebel cites two inapposite cases 

without providing any context or analysis.  Greebel Br. 27-28.  In fact, neither of the 

cited cases even addresses, let alone stands for, the proposition put forth by Greebel 

that a typical administrative process can negate a substantive right to his funds.  In 
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Ibianski, the issue was whether Ibianski qualified for “Deferred Vested Termination 

Benefits,” or “Immediate Vested Termination Benefits,” as that difference would 

dictate whether he had a current unilateral right to his funds.  See United States v. 

Ibianski, No. 08-51116, 2016 WL 3995939, at *6 (E.D. Mich. July 26, 2016).  Because 

the parties had “not provided [the relevant sections from the plan] to show that Ibianski 

had a unilateral right to receive payments under his retirement plan,” the court denied 

the garnishment motion without prejudice.  Id.  Here, there is no such lack of 

information, and Greebel is, and has been, fully vested in his account balance from the 

start pursuant to the express terms of the Katten Plan.19 

In United States v. Taylor, No. 11-51597, 2012 WL 1309863, at *2-3 

(E.D. Mich. Mar. 16, 2012), report and recommendation adopted, 2012 WL 1339081 

(E.D. Mich. Apr. 17, 2012), the defendant had an accrued benefit account with a 

balance of $10,626.84, which the United States sought to garnish.  However, under the 

relevant terms of the defendant’s union contract, he was not eligible to receive his 

benefit until he was separated from the union for twelve consecutive months (the 

 
19 The language that Greebel cites (“[a]lthough the government has a right to 
step into the defendant’s shoes under a retirement plan, this right does not always 
guarantee that the government will be able to cash out the defendant’s retirement 
plan unilaterally”) (Greebel Br. 27), was referring to a hypothetical situation, not 
present here, where, if “a particular pension plan requires that a lump sum payment 
be made payable only with [ ] spousal consent, the government may not cash out 
these plans without that consent.” Ibianski, 2016 WL 3995939, at *6.  
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“termination event”).  Id.  Although Taylor was incarcerated, he was scheduled to be 

released four days before the termination event occurred and, thus, he could 

theoretically obtain work with the union before the deadline expired and therefore 

would not have a right to the funds at issue.  Id.  The Taylor court thus denied the 

defendant’s objections to the United States’ application for a writ of continuing 

garnishment but required that the United States wait until the termination event 

occurred before it could execute the garnishment.  Here, however, Greebel  has “at all 

times” been “one hundred percent [ ] vested” in his account balances, with unilateral 

rights to withdraw the full balances.  JA292. 

b. The District Court Did Not Err in Its Consideration 
of the Katten Witness Testimony or the Katten Plan 
Summary 

In his brief, Greebel contends that the district court erred by disregarding certain 

testimony of Berge and Broutman (Greebel Br. 29-30) and failing to consider the 

Katten Plan Summary (Greebel Br. 31-33).  Neither contention is correct. 

With respect to the testimony of Berge and Broutman, both witnesses testified 

that an Inactive Participant had the right to withdraw funds, up to the full account 

balance, at any time after he separated from the firm, and that neither the firm nor 

Charles Schwab had any authority to deny a distribution request as long as it was 

properly submitted according to the plan’s terms.  See JA527-528 (29:20-30:4, 
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33:12-14), JA531 (33:6-11) (Berge); JA551-52 (53:25-54:11), JA553 (55:6-11), 

JA548 (50:18-51:19) (Broutman).   

Notwithstanding both witnesses’ testimony that the AANF merely processed 

claims and had no discretionary authority to disapprove a properly submitted claim, 

Greebel wrongly claims they testified that “Greebel’s ability to withdraw from the 

Katten Plan was contingent on approval from the [AANF].”  Greebel Br. 29-30.  In 

fact, Berge testified: 

Q: [D]oes Schwab have any discretion in whether or not to approve 
a properly-submitted request from an inactive participant seeking to 
withdraw funds from their account? 

A:  Schwab would not, no.  

(JA531:6-10.) 

Similarly, Broutman testified: 

Q: [D]oes Charles Schwab as the named fiduciary have any 
discretion on whether or not to approve a properly submitted 
withdrawal request from an inactive participant? 

A: I am not aware of any[.]  

(JA551:25 – 552:4.) 

Greebel also claims that the district court erred in considering Broutman’s 

testimony because it was “hearsay” and because Broutman was incompetent to testify 

given, inter alia, that he was not an attorney and “his responsibilities at Katten do not 

include interpreting 401(k) plan documents.”  Greebel Br. 30-31.  As with his attacks 

on Groskaufmanis’s testimony, Greebel does not identify what the purported hearsay 
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was and, in fact, Broutman did not offer any out-of-court statements.  Greebel 

Br. 30-31; see also JA536-555.  Instead, as Greebel acknowledges, Broutman testified 

based upon what he himself actually knew from, and observed at, Katten, as he was 

called to do.20  Greebel Br. 31.  

In his brief, Greebel also contends that the district court erred because it did not 

consider the Katten Plan Summary.  Greebel Br. 31-32.  In fact, while the district court 

correctly described the Katten Plan Summary as “merely a summary, [that] does not 

govern, much less override, the Katten plan,” it nonetheless considered the summary 

but concluded that it was not relevant to the court’s decision.  JA608 (“In any event, 

the court does not read the summary as altering any of the rights in the Katten plan’s 

governing document, including that an inactive participant ‘may make a withdrawal 

 
20 The witnesses called at the January 2021 hearing were not designated as 
expert witnesses and did not offer, or purport to offer, any legal interpretation of the 
underlying contracts.  In fact, at the start of the hearing, the parties and the district 
court all agreed that the witnesses would not be allowed to provide testimony 
interpreting the plans, as that was solely the court’s purview, and were instead there 
as fact witnesses testifying based upon their own personal knowledge. See, e.g., 
JA503 (Greebel’s counsel, Mr. Takagaki: “We agree with the Government that the 
plans are for the Court to review and to make legal determinations based on their 
language. So we’re not asking the witnesses for their interpretations of the plans.”).  
Notwithstanding this representation to the district court, Greebel now challenges 
Broutman’s testimony because he provided factual information and not an expert 
legal opinion interpreting the Katten Plan.  See Greebel Br. 30-31.   



35 

from all Accounts of any amount, up to the entire value, of his Accounts.”); SA13.  

Thus, the district court did not simply disregard the plan summary, as Greebel asserts.21  

3. The Ten Percent Penalty for Early Withdrawals from 
Retirement Accounts Did Not Preclude Greebel’s 
Right to the Funds in Either of His Retirement Accounts 

In regard to both his Fried Frank and Katten accounts, Greebel asserts that 

having to pay a 10% penalty on early withdraws “precludes [his] current, unilateral 

right to withdraw” the funds from his accounts.  Greebel Br. 20, 29.  He is incorrect.  

First, Greebel will likely not have to pay a 10% penalty on his retirement 

account distributions because they are being made involuntarily, pursuant to an order 

of garnishment.  See Murillo v. Comm’r, T.C. Memo. 1998-13, aff’d, 166 F.3d 1201 

(2d Cir. 1998), acq., 1999-1 C.B. XIX (tax court holding that “petitioner is not liable 

for the section 72(t) [10% penalty] tax with respect to the IRA distributions,” which 

resulted from involuntary garnishment pursuant to a forfeiture order); see also Novak, 

476 F.3d at 1041 n.25 (“Pursuant to the Tax Court’s ruling that the ten-percent penalty 

tax is not owed when a defendant forfeits his retirement plan as part of the terms of a 

criminal plea [citing Murillo], it does not appear that the tax applies to retirement plan 

proceeds garnished to satisfy MVRA restitution orders either.”) (citing IRS Priv. Ltr. 

Rul. 200426027, at 12-13.); United States v. Stahl, No. 12-CV-2588, 2013 WL 

 
21 Moreover, if the Katten Plan contains “plain language,” as Greebel states 
multiple times in his brief (and the United States agrees), there was no reason for the 
district court to have considered the summary. See Greebel Br. 1, 3, 29-31. 
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5596248, at *2 (N.D.T.X. June 14, 2013) (“[R]etirement plan distributions to satisfy a 

tax levy or garnishment are not subject to a 10% penalty tax that would otherwise be 

imposed for early withdrawal.”) (citing Novak); Navaid v. Comm’r, T.C. Memo. 

2016-37 (“W]hen a defendant forfeits funds in his retirement plan account as part of 

the terms of a criminal plea, the distribution shall not be subject to the 10% additional 

tax under section 72(t).”) (citing Murillo and Novak).  In any event, if Greebel is 

subjected to the 10% tax penalty, his remedy is to challenge that penalty in the Tax 

Court under 26 U.S.C. § 7422, not to prevent the United States from attempting to 

make his victims whole by garnishing his retirement accounts in partial satisfaction of 

the restitution order against him. 

Second, even if Greebel did have to pay the 10% penalty, that does not preclude 

his right to withdraw all of the funds from his retirement account, which is what the 

MVRA addresses, and thus the United States has the right to withdraw all of those 

funds, regardless of any tax penalty.  See U.S. v. Sayyed, 862 F.3d 615, 619 

(7th Cir. 2017) (rejecting appellant’s argument that the United States must wait until 

he can withdraw his retirement funds penalty-free because “it is inconceivable that 

Congress . . . intended to prohibit the Government from levying on that which is 

plainly accessible to the [defendant].  It would be illogical for us to find that the 

government acquires every interest in property Sayyed has, but then impose a 

limitation requiring the government to wait nearly twenty years [until the funds could 
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be withdrawn without penalty].  The law is not based upon the rights [the defendant] 

would prefer to exercise; rather, it is based upon the rights that [the defendant] 

possesses.”) (emphasis in original); see also Frank, 8 F.4th at 332 (“[W]hile an 

immediate liquidation might have future tax implications that Frank would like to 

avoid – triggering for instance, tax obligations on the newly-withdrawn funds – that 

does not mean he lacks the present right to a lump-sum withdrawal.”) (citing Sayyed, 

862 F.3d at 619).  In Frank, the Fourth Circuit affirmed the district court’s conclusion 

that “the government is entitled to the same lumpsum distribution from Frank’s 401(k) 

account as Frank himself, and that the CCPA’s garnishment cap does not apply.”  Id. 

at 325.  However, the court remanded the matter to the district court to determine how 

a provision in Frank’s retirement plan, that required the plan to withhold 20% of any 

taxable distributions, affected the amount that the United States could garnish.  Id.  

Here, nothing within either plan document requires the plan to withhold any amounts 

for taxes and penalties, and Greebel has not pointed to any such provision.22  See 

Greebel Br. 21, 29; see also JA187-451.  

 
22 The 10% penalty provision cited by Greebel is contained in an irrelevant, 
unauthenticated, hearsay letter to an unknown person, Michael Gordon, who is not 
a party to this matter.  Greebel Br. 29; see JA488-94.  The district court did not 
consider this exhibit, and neither should this Court.  In any event, the language cited 
(“[i]f you are under age 59-1/2, you will have to pay the 10% additional income tax 
on early distributions for any payment from the Plan”) makes clear that early 
distributions are allowed.  Greebel Br. 29; JA491.  
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In support of his position, Greebel cites an inapposite decision, Rousey v. 

Jacoway, 544 U.S. 320 (2005), which involved a Trustee’s objection to debtors seeking 

to exempt their IRA accounts from their bankruptcy estate.  Greebel Br. 21, 29.  The 

issue presented was “whether debtors can exempt assets in their [IRAs] from the 

bankruptcy estate pursuant to [11 U.S.C.] § 522(d)(10)(E).”  Id. at 322.  Rousey does 

not address garnishment, the MVRA or the CCPA, which are the relevant issues here.  

Moreover, the MVRA, which is designed to give innocent victims priority over the 

criminals who victimized them, expressly states that, “[n]otwithstanding any other 

Federal law . . . a judgment imposing a fine may be enforced against all property or 

rights to property of the person fined.”  18 U.S.C. § 3613(a) (emphasis added).  Thus, 

a holding in a bankruptcy case, that interpreted different language, from a different 

statute, in a different context, and where the MVRA would nonetheless take priority, 

simply has no relevance to the present matter.   

C. The District Court Properly Found That the CCPA 
Does Not Apply to the Garnishment of the Corpus 
of a Retirement Account 

Under the MVRA, the United States is entitled to garnish all of Greebel’s 

property, or rights to property, subject only, as relevant here, to the CCPA, 15 U.S.C. 

§ 1673, which provides in relevant part: 

(a) MAXIMUM ALLOWABLE GARNISHMENT – Except as provided in 
subsection (b) and in section 1675 of this title, the maximum part of the 
aggregate disposable earnings of an individual for any workweek which 
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is subjected to garnishment may not exceed (1) 25 per centum of his 
disposable earnings for that week. 

The CCPA defines: (1) “garnishment” as “any legal or equitable procedure 

through which the earnings of any individual are required to be withheld for payment 

of any debt,” (2) “earnings” as “compensation paid or payable for personal services, 

whether denominated as wages, salary, commission, bonus, or otherwise, and includes 

periodic payments pursuant to a pension or retirement program,” and (3) “disposable 

earnings” as “that part of earnings remaining after all deductions required by law have 

been withheld.” 15 U.S.C. § 1672(a), (b) and (c) (emphasis added).  Thus, if the 

corpuses of Greebel’s retirement accounts are not “earnings” under the CCPA, they 

are not subject to the 25% cap on garnishment. 

Moreover, nothing about Greebel’s situation here is consistent with purpose of 

the CCPA’s 25% cap.  See Belfort, 340 F. Supp. 3d at 268 (“Congress adopted the 

garnishment limitation in the CCPA to ‘relieve countless honest debtors driven by 

economic desperation from plunging into bankruptcy in order to preserve their 

employment and insure a continued means of support for themselves and their 

families.’”) (emphasis added).  Greebel is not an “honest debtor” who became 

overextended financially and is being hounded by unscrupulous debt collectors, which 

is what the CCPA was intended to protect against.  Instead, he is a convicted criminal 

who owes over $10 million dollars to his victims under the MVRA.  Additionally, 

Greebel has not asserted that he is currently receiving distributions from either of his 
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retirement accounts, or that he is presently relying upon those funds to support his 

family.  See id. at 269-70 (stating that the purpose of the CCPA is to “enable the wage 

earner to support himself and his family on a periodic basis.”).  Instead, Greebel seeks 

to prevent the United States from garnishing those funds and providing restitution to 

his victims so that he, and not his victims, may benefit from those funds at some time 

in the future, after his restitution order has expired.  See 18 U.S.C. § 3613(b) (“The 

liability to pay restitution shall terminate on the date that is the later of 20 years from 

the entry of judgment or 20 years after the release from imprisonment of the person 

ordered to pay restitution.”).  As such, applying the cap to the garnishment of the 

corpuses of Greebel’s retirement accounts, which would be an expansion of, and 

contrary to, the language of the CCPA, “would frustrate ‘the primary and overarching 

goal’ of the [MVRA], ‘which is to make victims of crime whole, to fully compensate 

these victims for their losses and to restore these victims to their original state of well-

being.’”  Belfort, 340 F. Supp. 3d at 270 (quoting United States v. Simmonds, 235 F.3d 

826, 831 (3d Cir. 2000) and Dolan v. United States, 560 U.S. 605, 612 (2010) (“The 

MVRA ‘seeks primarily to ensure that victims of a crime receive full restitution.’”)). 

1. In Accordance With the CCPA’s Plain Language, the 
CCPA’s 25% Cap Does Not Apply to the Corpus of 
a Retirement Account 

As the district court correctly concluded, because the CCPA only applies, in 

relevant part, to “garnishment of ‘periodic payments pursuant to a pension or 
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retirement program,’ the statute does not explicitly limit the Government’s ability to 

garnish a retirement when it does so by garnishing the entire account at once, before 

periodic distributions to the recipient have begun.”  JA609-10; SA14-15.  Moreover, 

it is well-established that the definition of “earnings” under the CCPA is limited to 

“periodic payments.”  See Kokoszka, 417 U.S. at 651 (affirming this Court’s holding 

that “earnings” and “disposable earnings” under 11 U.S.C.§ 1673 are “limited to 

‘periodic payments of compensation and [do] not pertain to every asset that is traceable 

in some way to such compensation.’”); see also U.S. v. Hyde, 556 F. App’x 62, 63 

(2d Cir. 2014) (“The garnishment of ‘earnings’ refers to the withholding of ‘periodic 

payments of compensation and does not pertain to every asset that is traceable in some 

way to such compensation.’”) (quoting In re Kokoszka, 479 F.2d 990, 997 

(2d Cir. 1973), aff’d sub nom. Kokoszka v. Belford, 417 U.S. 642 (1974)).  

Nothing in the text of the CCPA purports to apply to the corpus of a retirement 

account, or any other type of account, all of which are correctly viewed as assets, or 

property, and not “earnings.”  See, e.g., United States v. Clark, 990 F.3d 404 

(5th Cir. 2021) (affirming district court’s issuance of writs of garnishment for the entire 

balance of two of defendant’s retirement accounts under the MVRA).  In Clark, the 

Fifth Circuit analyzed the meaning of the term “other income,” as used in 26 U.S.C. 

§ 6334(a)(8), which “exempt[s] ‘salary, wages, or other income . . . necessary to 

comply’ with child-support orders,” and concluded that the “one-time liquidation of 
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an investment account” would not qualify as “other income.”  Id.  Instead, the court 

concluded that the corpus of a retirement account is an asset, not income.  See id. at 

408 (“A bank or investment account is similar.  The corpus of the account – amounts 

previously deposited into the account which counted as income when they were first 

received by the accountholder – is an asset but not income); cf. Usery v. First Nat’l 

Bank of Ariz., 586 F.2d 107, 110-11 (9th Cir. 1978) (holding that “money deposited 

into a bank account no longer constituted ‘earnings’ under the Consumer Credit 

Protection Act.”); see also United States v. Novak, 476 F.3d 1041, 1063 (9th Cir. 2007) 

(“[W]e hold the government can immediately garnish the corpus of a retirement plan 

to satisfy a MVRA judgment – rather than merely obtain post-retirement payments that 

otherwise would have gone to the defendant – if, but only if, the terms of the plan allow 

the defendant to demand a lump sum payment at the present time.”); Belfort, 

340 F. Supp. 3d at 269 (“a TD Ameritrade Rollover IRA is not ‘earnings’ under the 

CCPA”) (citation omitted).   

Here, Greebel’s retirement accounts are assets or property that are subject to 

garnishment in full, regardless of the fact that they were at one time funded by 

contributions from his wages.  See JA611 (“The purpose of [retirement] funds [is] to 

transform an employee’s fund contributions into investment assets that accumulate and 

grow.  Thus, at the point that the money went into the accounts, that money ceased to 

be ‘earnings,’ and instead became an investment vehicle. . . . If Mr. Greebel had put a 
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portion of his paychecks towards the purchase of a beach house, no lawyer could 

reasonably argue that the beach house constituted ‘earnings’ which could not be seized 

by the Government merely because Mr. Greebel contributed money that he earned 

toward the purchase of the house.”) (citing Kokoszka, 417 U.S. at 651); SA16.  Indeed, 

while this Court has not addressed this particular issue, most, if not all, other circuit 

and district courts that have addressed the issue of whether the CCPA’s 25% limitation 

applies to lump-sum garnishments of retirement accounts, where the account holder 

has a present right to withdraw funds, have held that it does not.   

In Sayyed, 862 F.3d at 619, the defendant made the same argument that Greebel 

is making here, specifically that “because his retirement funds derive directly from his 

earned wages, i.e., his employer deposits a portion of his earned wages in his retirement 

account each paycheck, the funds should be considered ‘earnings’ under the CCPA.”  

The Seventh Circuit concluded, however, that “[a] lump-sum distribution of funds is 

clearly not compensation paid for personal services or periodic payments pursuant to 

a retirement program,” under the CCPA’s definition of “earnings.”  Id. at 619.  Instead, 

the court stated that, “[i]n enacting the CCPA, Congress intended to protect ‘periodic 

payment of compensation needed to support the wage earner and his family on a week-

to-week, month-to-month basis.’ Consistent with this intent, the CCPA expressly 

protects persons already receiving periodic payments pursuant to a retirement plan.”  

Id. at 619 (quoting Kokoszka, 417 U.S. at 651); see also United States v. Fussell, 567 
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F. App’x 869, 871-72 (11th Cir. 2014) (“Based on the plain language of the CCPA, it 

only protects persons who are already receiving ‘periodic payments’ from their 

pension plans.”) (citing United States v DeCay, 620 F.3d 534, 545 n.11 (5th Cir. 2010) 

(“The fact that DeCay possessed the option to either cash out his retirement account or 

wait and receive future monthly benefits allows the United States to seek an order 

compelling the [pension fund] to cash out DeCay’s benefits.”)); Frank, 8 F.4th at 334 

(“we think that the statutory text clearly excludes from the definition of ‘earnings’ a 

one-time, lump-sum distribution from a retirement fund”); Aetna Cas. & Sur. v. Rodco 

Autobody, 965 F. Supp. 104, 109 (D. Mass. 1996) (“[V]oluntary contributions of 

monies by the employee/debtor to an individual retirement account do not fall within 

the definition of ‘earnings’ and, hence, do not have the protection afforded by the 25% 

maximum in 15 U.S.C. § 1673.”). 

In his brief, Greebel misstates the Fifth Circuit’s holding in DeCay, claiming 

that “the appellate court did not rule on whether the CCPA would apply to DeCay’s 

lump sum payment.”  Greebel Br. 41.  In Decay, the Fifth Circuit affirmed the district 

court’s holding that DeCay’s defined contribution plan, which had a cash-out value, 

could be garnished in full by the government.  See DeCay, 620 F.3d at 534.  Decay 

involved two defendants, Kerry DeCay and Stanford Barre, the former of whom had a 

present right to demand a lump-sum payment of $77,898.00 from his contributory 

pension plan, and the latter of whom only had a right to receive monthly payments 
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from a non-contributory pension plan that had no lump-sum value.  Id.  The district 

court had determined that the CCPA did not apply to either defendants’ retirement 

account and allowed the United States to garnish both accounts in full.  Id.  The 

appellate court affirmed the lower court’s decision that DeCay’s present interest could 

be garnished by the United States in full in one lump-sum, but reversed the lower 

court’s ruling with respect to Barre’s monthly pension payments, holding that they 

were expressly subject to the CCPA’s 25% cap.  Id.  Thus, contrary to Greebel’s 

assertion, the Fifth Circuit distinguished between contributory plans with a cash-out 

value, such as Greebel’s, and non-contributory plans without any cash-out value, and 

did in fact treat these two different types of accounts differently, as is consistent with 

the language and intent of the CCPA. 

Similarly, in U.S. v. Lee, 659 F.3d 619, 622 (7th Cir. 2011), the defendant was 

only entitled to annual payments from a defined pension plan, without any cash-out 

value.  Relying on the express language of the CCPA, and the DeCay decision, the Lee 

court concluded that “periodic payments from a pension or retirement savings plan 

made in accordance with its terms would be made ‘pursuant to’ the pension or 

retirement plan and therefore subject to the 25% limitation of the CCPA.”  Id. at 622.23  

 
23 In Sayyed, the defendant asserted that Lee stood for the proposition that “all 
retirement funds are ‘earnings’ subject to the 25% garnishment cap.” 862 F.3d at 
617.  However, the Seventh Circuit rejected that argument and clarified that in Lee, 
“we only held that periodic payments from the defendant’s retirement accounts met 
the definition of ‘earnings,’ subject to the 25% garnishment cap, as the CCPA 
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In his brief, Greebel also argues that the money in his retirement accounts 

maintain the status of “earnings” indefinitely, and that any withdrawals from these 

accounts are the same as income being paid to him directly by his former employers.  

Greebel Br. 35-37.  To support his mistaken position, Greebel relies on United States 

v. Ashcraft, 732 F.3d 860, 864 (8th Cir. 2013).  See Greebel Br. 35-36.  In Ashcraft, 

the defendant argued that her disability payments should be considered “earnings” 

because they were “the kind of periodic payments intended to be protected by the 

[CCPA].” Id. at 862 (emphasis added).  In concluding that Ashcraft’s periodic 

disability payments were covered by the “or otherwise” language of the CCPA, the 

court stated that “the Act prioritizes the character of the payment over its label,” and 

rejected the government’s argument as “incorrectly focusing on the time the payments 

are received.”  See id. at 864.  The significant characteristics of the disability payments 

in Ashcraft were that they were periodic in nature and intended to replace the 

defendant’s periodic wages that she would otherwise be earning if she were not 

disabled.  See id.  Thus, the holding in Ashcraft is wholly consistent with the United 

States’ position in this case.  Here, the United States is not arguing that Greebel’s 

retirement accounts are subject to garnishment in full simply because he is no longer 

 
expressly defines.”  Sayyed, 862 F.3d at 618.  Here, Greebel similarly argued in the 
district court (but has not on appeal) that “the CCPA’s 25% cap is applicable to 
garnishment ordered pursuant to the MVRA,” citing the Lee decision. JA62 (#736).  
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employed by his prior firms, as was apparently argued in Ashcraft, but that the 

character of the payment, a lump-sum garnishment of the corpus of the account, is not 

periodic in nature, which is what is expressly required for the CCPA cap to apply to 

retirement accounts.24  Greebel also relies upon the fact that the Ashcraft court, in a 

footnote, took issue with this Court’s holding in Kokoszka, and the Supreme Court’s 

affirmance thereof, that the periodic nature of the payment is the key issue in 

determining if the CCPA’s definition of earnings applies.  Greebel Br. 44; Ashcraft, 

732 F.3d at 863 n.4 (in questioning the proper interpretation of Kokoszka, stating that 

“[s]ome courts interpret this to mean that only periodic payments, as opposed to lump 

sums, can constitute ‘earnings.’ . . . [But] [t]he Court’s discussion of ‘periodic’ occurs 

during an analysis of the legislative history. The statute Congress passed does not 

restrict itself to periodic payments.”).  However, the Ashcraft court was discussing the 

clause of the CCPA regarding “wages, salary, commission, bonus or otherwise.”  Id.  

As to retirement accounts, Congress expressly did include a restriction to periodic 

 
24 The Ashcraft court alternatively clarified that “[i]n any event, to the extent the 
periodic nature of the payments helps to establish them as ‘compensation paid . . . 
for personal services,’ Ashcraft’s disability payments were ‘periodic payments of 
compensation needed to support the wage earner and [her] family on a week-to-
week, month-to-month basis.’” Id. (citing Pallante v. Int’l Venture Invs., Ltd., 
622 F. Supp. 667, 669 (N.D. Ohio 1985) (“The determinative factor in deciding 
whether severance pay is subject to the statutory limitations is whether the monies 
are received in periodic payments . . . . It is when payments are periodic that 
severance pay is intended to provide income similar to current earnings.”)). 
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payments only.  Indeed, Greebel has not identified one case where a court has held that 

a lump-sum distribution from the corpus of a retirement account was subject to the 

CCPA’s 25% limitation.  

Further, should this Court conclude that the CCPA’s language is ambiguous, it 

should apply the canon of expressio unius est exclusio alterius (the mention of one 

implies the exclusion of the other) in this case because it is clear that, although 

Congress could have included lump-sum withdrawals from retirement accounts within 

the scope of the CCPA, it deliberately chose not to.  See Barnhart v. Peabody Coal 

Co., 537 U.S. 149, 168 (2003) (“As we have held repeatedly, the canon expressio unius 

est exclusio alterius . . . has force only when the items expressed are members of an 

‘associated group or series,’ justifying the inference that items not mentioned were 

excluded by deliberate choice, not inadvertence.”); see also Moya v. U.S. D.H.S., 

975 F.3d 120, 128 (2d Cir. 2020) (“As a matter of statutory construction, we presume 

that the legislature follows the principle of expressio unius est exclusio alterius – that 

is, ‘mention of one impliedly excludes others.’”) (citations omitted).  

Congress included an “associated group or series” within the definition of 

“earnings” in the CCPA that justifies the inference that items not mentioned were 

excluded by choice, not inadvertence.  Specifically, Congress included “wages, salary, 

commission, bonus, or ‘otherwise’,” within the category of “compensation paid or 

payable for personal services.”  Congress then added the category of “periodic 
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payments pursuant to a . . . retirement program” to expressly include such periodic 

distributions within the “or otherwise” category of that grouping.  Congress 

undoubtedly considered retirement programs when it made this addition protecting 

distributions from retirement programs, and yet it did not protect the corpuses of the 

accounts from which those distributions emanated.  Such an omission, when Congress 

was directly addressing retirement programs, cannot be viewed as inadvertent and 

instead must be seen, consistent with the clear language of the CCPA, as being a 

deliberate expression of Congress’s legislative purpose.  See Peabody, 537 U.S. at 168; 

see also Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 575 (1982) 

(“[I]nterpretations of a statute which would produce absurd results are to be avoided if 

alternative interpretations consistent with the legislative purpose are available.”).25  

2. The DOL Opinion Letter is Irrelevant to the Determination 
of Whether the Corpus of a Retirement Account Falls Within 
the CCPA’s Definition of “Earnings” 

In a last-ditch attempt to avoid the express language of the CCPA, Greebel 

submits that a DOL opinion letter, dated April 12, 2018 (the “DOL Letter”), should 

control this Court’s determination of whether the corpus of a retirement account falls 

 
25 Moreover, the fact that Congress expressly included other lump-sum 
payments within the CCPA’s definition of earnings, specifically commissions and 
bonuses, is further evidence that Congress intentionally limited the CCPA’s reach, 
in relevant part, to only the periodic payments made pursuant to a retirement 
program, and not to the garnishment of the corpus of such an account.  See Griffin, 
458 U.S. at 575.  
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within the CCPA’s definition of “earnings.”  Greebel Br. 46-49.  To begin with, the 

DOL Letter cautions that “[t]he opinion below is based exclusively on the facts [the 

requestor] presented,” none of which are germane to this case.  See JA453.  Further, 

when a statute is clear and unambiguous, as the CCPA is, courts do not defer to an 

agency’s interpretation.  See Barnhart v. Sigmon Coal Co., Inc., 534 U.S. 438, 

441 (2002) (“In the context of an unambiguous statute, this Court need not contemplate 

deferring to an agency’s interpretation.”) (citing Chevron, 467 U.S. at 842-43 (“If the 

intent of Congress is clear, that is the end of the matter; for the court, as well as the 

agency, must give effect to the unambiguously expressed intent of Congress.”)); see 

also JA612 (“Even if the Department of Labor were considered to have the expertise 

to interpret the CCPA in [the context of the MVRA], the court need not afford its 

opinion any deference, because ‘[t]he intent of Congress is clear,’ and the court ‘must 

reject administrative constructions which are contrary to clear congressional intent.”) 

(citing Chevron, 467 U.S. at 842 n.9); SA17.  Here, as the district court concluded, the 

intent of Congress in drafting the CCPA is clear and therefore, even if it were otherwise 

relevant, there is no reason to defer to the DOL Letter’s interpretation in this instance.26  

 
26 Contrary to Greebel’s assertion that the district court “erred in failing” to give 
the DOL opinion letter any weight (Greebel Br. 45), the district court’s decision 
makes clear that, upon considering the letter, it determined that it had “no persuasive 
weight in the context of restitution owed by a convicted criminal defendant to his 
victims, an area in which the Department of Labor has no responsibility.”  JA612; 
SA17. 



51 

Even if the DOL Letter is relevant, which it is not, it most definitely does not 

conclude that the CCPA’s definition of “earnings” applies to lump sum payments from 

pension plans and 401(k) plans, as Greebel asserts.  See JA452-58; Greebel Br. 34, 

46-49.  Instead, the DOL Letter merely opined that, “[i]n response to the facts posed 

in your opinion letter request,” certain lump-sum payments “from an employer to an 

employee are earnings under the CCPA.”27  JA455.  The requestor had alleged that 

States were inconsistently applying the CCPA’s definition of earnings when it came to 

“lump-sum payments and garnishment limits relating to withholdings for child 

support” under § 1673(b), while payments that were clearly “wages” (i.e., periodic) 

received consistent treatment.  JA452.  The requestor sought the DOL’s opinion on 

“each [of the 18] fact-specific example[s] to determine if each is earnings under the 

CCPA”; none involved pension or retirement programs.  Id.  Thus, as the district court 

correctly concluded, the DOL Letter simply does not address the issue in this case, i.e., 

whether the CCPA applies to lump-sum withdrawals of the corpus of a retirement 

account, nor does its analysis reach nearly as broadly as Greebel asserts. 

 
27 Specifically, the requestor asked about: commissions, discretionary bonuses, 
nondiscretionary bonuses, productivity or performance bonuses, profit sharing, 
referral bonuses, sign-on bonuses, moving or relocation incentive payments, 
attendance awards, safety awards, cash service awards, retroactive merit increases, 
payment for working during a holiday, worker’s compensation, termination pay, 
severance pay, insurance settlements, and buybacks of company shares.  Id. 
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CONCLUSION 

For the foregoing reasons, this Court should affirm the district court’s decision. 

Dated: Central Islip, New York 
November 2, 2021 

Respectfully submitted, 

BREON PEACE 
United States Attorney 
Eastern District of New York 

VARUNI NELSON 
RACHEL G. BALABAN 
BETH P. SCHWARTZ 
THOMAS R. PRICE 
Assistant United States Attorneys 

(Of Counsel). 
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