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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

  CASE NO. 08-MD-01916-MARRA/MATTHEWMAN 
  
IN RE: CHIQUITA BRANDS INTERNATIONAL, INC. 
ALIEN TORT STATUTE AND SHAREHOLDER 
DERIVATIVE LITIGATION 
_____________________________________________/ 
 
This Document Relates to: 
______________________________________________/ 
 
ATS ACTIONS: 
 
10-60573-CIV-MARRA (Montes Florida) 
17-80535-CIV-MARRA (Montes Ohio) 
_____________________________________________/ 
 

DEFENDANTS’ OPPOSITION TO MOTION TO APPROVE NOTICE 
 

Under normal circumstances, Defendants would take no position with respect to steps 

toward the attempted withdrawal by a law firm from representing Plaintiffs.  But here the requested 

relief by Boies Schiller Flexner LLP (“BSF”) is under abnormal circumstances and would set a 

bad precedent in this MDL – that Plaintiffs’ counsel may satisfy their duty to communicate with 

their clients on important matters not only directly to each client but also indirectly, including  

through radio messaging, social media publication, WhatsApp, Facebook, Instagram, and 

Telegram that would not demonstrate actual receipt of the communication. DE 3154, Motion to 

Approve Notice (“Mot.” or “Motion”), at 3-4.  The Court should find the proposed indirect notice 

inadequate to support withdrawal and deny BSF’s Motion.  The Court should further order that 

BSF may not withdraw until BSF submits proof of “completion of written notice served on,” 

including “an opportunity to accept or reject the proposed new counsel,” each of the over 1,400 

Case 0:08-md-01916-KAM   Document 3158   Entered on FLSD Docket 10/06/2022   Page 1 of 8



 

2 

Montes Plaintiffs whom BSF represents in this MDL. DE 1721 at 2; DE 2101 at 3.1  As part of 

that submittal, the Court should require that BSF file the names of each Montes Plaintiff upon 

whom it has completed written service and those Montes Plaintiffs for whom service has failed.2 

The Court has already given these clear instructions about withdrawal. In response to the 

attempt to substitute counsel for the Montes Plaintiffs by stipulation (DE 1712), the Court ruled:  

“As this motion is not accompanied by certification of written notice to all affected clients, it does 

not meet the requirements to S.D. Fla. L.R. 11.1(d)(3).” DE 1721 at 1 (emphasis added). The Court 

specifically rejected the contention that service of the stipulation on BSF’s Colombian referral 

source instead of the Montes Plaintiffs themselves was sufficient:  “Dr. Torrado is not the ‘client’ 

upon whom notice of withdrawal must be served as contemplated under Rule 11.1(d), and his 

authority to retain co-counsel on behalf of the Montes Plaintiff class does not excuse him or 

counsel of record from the notice requirements governing withdrawal of counsel in litigation 

pending before this Court.” Id. at 2.  Finally, the Court imposed the following requirements for 

renewing any attempt for leave to withdraw:  “completion of written notice served on all clients 

(Montes Plaintiffs), expiration of a reasonable time period within which client objections might be 

lodged to the proposed withdrawal and substitution, and submission of a written report to the Court 

certifying the results of the client notification.” Id. (emphasis added). 

Plaintiffs’ counsel failed to comply with the Court’s directive.  In its second attempt (DE 

1734), BSF certified: “On March 6, 2018, Dr. Torrado’s office mailed notices, in the form attached 

 
1 Only if the Court is so inclined, alternatively BSF should be permitted to withdraw only as to those Montes 
Plaintiffs for whom completion of written service is proven in a written report to the Court. 
 
2 Because every Montes Plaintiff was named (not given pseudonyms) in the active complaints in 2010 
Florida action and the 2017 Ohio action, the real names of each Plaintiff should be included.  BSF’s 
redaction of the names of the three Montes Plaintiffs for whom it submitted proof of receipt of the notice is 
improper and should be disallowed now and going forward. See, e.g., DE 3155-3 at 3; DE 3155-4 at 4, 6.  
 

Case 0:08-md-01916-KAM   Document 3158   Entered on FLSD Docket 10/06/2022   Page 2 of 8



 

3 

hereto as Exhibit B, to each of the Montes Plaintiffs at the address on file.” DE 1910, Motion to 

Withdraw as Counsel of Record, at 2.  The Court ruled this insufficient, finding:  “Attorney 

Torrado’s purported ‘certificate of service’ fails to demonstrate proof of service on the client pool 

in question – a pool estimated to include over one thousand individual clients” and  “Torrado 

recites that substitution notices were mailed to the last known address of file for this client pool, 

but the Montes litigation was filed in 2010 – over eight years ago” and deeming that “the proof of 

service on the relevant client pool inadequate.” DE 2101 at 2-3.  Pointedly, the Court further 

concluded:  “a mass mailing of withdrawal notices . . . issued to the last known addresses that in 

many cases are likely stale, with no indication of any ongoing client communications in the 

interim, does not demonstrate adequate compliance with the relevant notice requirements.” Id. at 

3.  Further, the Court expressly ordered that any further motion to withdraw must be accompanied 

by: “completion of written notice served on all clients (Montes Plaintiffs), expiration of a 

reasonable time period within which client objections might be lodged to the proposed withdrawal 

and substitution, and submission of a written report to the Court certifying the results of the client 

notification.” DE 1721 at 2. 

Thus, under the Order, only completion of written service on every Montes Plaintiff  of a 

proper notice and filing a report of the results of client notification are sufficient to support a 

request for leave to withdraw.  The key is not whether the notice is reasonably calculated to reach 

the clients but whether the notice does reach each client. Nothing in that Order permits Plaintiffs’ 

counsel to seek an advisory ruling as to the adequacy of proposed service of written notice as BSF 

now seeks. See Mot.   

Over four years later, Plaintiffs’ counsel filed their current motion seeking advance 

approval of their proposed methods of communicating to their Colombian clients BSF’s desire to 
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withdraw.  According to the Motion, “with Dr. Torrado’s assistance, [BSF] attempted to provide 

notice to each Montes Plaintiff in March and April of 2022 through various modes of 

communication, including personal phone calls, email notices, WhatsApp cell phone number 

messages, Facebook publications, Twitter communications, and Instagram posts.” Mot. at 3.  

Plaintiffs’ counsel states:  “In total, BSF delivered notice to at least 545 of the Montes 

Plaintiffs”(id.) although they provided responses from only three Montes Plaintiffs to the Court. 

See, e.g., DE 3155-3 at 3; DE 3155-4 at 4, 6.  

 By Defendants’ count, there are 1,451 Plaintiffs listed in the caption of each of the 2010 

Montes Florida and 2017 Montes Ohio actions.3 Thus, since first moving in December 2017 (DE 

1712) to withdraw, Plaintiffs’ counsel and Dr. Torrado have reached little more than one-third of 

their clients (545 out of 1, 451).  But BSF must reach every Montes client. DE 1721 (“renewal [of 

a motion to withdraw] following completion of written service on all clients (Montes Plaintiffs)”) 

(emphasis added); S.D. FLA. L. R. 14.1(d)(3)(A) (“[N]o attorney shall withdraw the attorney’s 

appearance in an action or proceeding except by leave of Court after notice served on the attorney’s 

client [here, 1,451 clients].”) (emphasis added). See also Forgione v. Dennis Pirtle Agency, 701 

So. 2d 557, 560 (Fla. 1997) (“An attorney may not substitute another attorney in his or her place 

without the client’s permission.”). 

That BSF has not been unable to complete the relatively simple task of merely contacting 

their own clients is in keeping with the history of this MDL where Plaintiffs’ counsel do not 

maintain communications with their Colombian clients but have instead demonstrated a pattern of 

inordinate neglect and delay. Just as here, Plaintiffs’ counsel file complaints asserting their clients’ 

 
3 Determined by Defendants’ count of the Plaintiffs listed in the captions of the Fourth Amended Complaint 
in 2010 Florida Montes No. 10-60573 (DE 190 therein) and 2017 Ohio Montes No. 17-80535 (DE 1 
therein).   
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claims and then do not communicate with them again until years later when a response is needed, 

such as answers to interrogatories, arrangements to come to Florida for depositions, or here, 

permission to withdraw as their counsel.  Not surprisingly due to the passage of time, Plaintiffs’ 

counsel are largely unable to reach their clients at their original addresses under these 

circumstances.4   

The failure of Plaintiffs’ counsel to maintain communications with their own clients is not 

a proper basis for the Court to issue an advisory opinion in advance that a proposed corrective 

method of indirect communication with clients is sufficient, regardless of the later results of the 

attempted service.  This is the real issue here – whether Plaintiffs’ counsel may benefit from their 

failure to maintain regular contact with their clients such that BSF may withdraw without 

providing any certification that it has reached each of its Colombian clients and none objected as 

the Court has expressly required in its two earlier Orders.  The answer must be no because the 

purpose of maintaining regular counsel-client contact is to assure the efficient administration of 

justice, avoid frivolous litigation by assuring clients genuinely want to continue with the litigation, 

and avoid the waste of party and judicial resources. The Eleventh Circuit has disapproved of this 

practice: “[T]he lawyers in these cases have established a pattern of acting on behalf of ‘clients’ 

they have dubious authority to represent. As will become evident from the history of this mass 

action, plaintiffs’ counsel have mostly managed their inventory of cases as they see fit, with scant 

contact with or input from the individuals they purport to represent.” In re Engle Cases, 767 F.3d 

1082, 1088 n.4 (11th Cir. 2014).   

 
4 The failure could be for any number of reasons including, e.g., the client has moved from its previous 
address when a complaint was filed years earlier, no longer wants to proceed with his/her claims, has died, 
etc.  Any of these reasons would have been known to and/or avoided by Plaintiffs’ counsel had they 
maintained regular contact with each of their clients. 
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Further, Plaintiffs’ counsel do not have a diminished duty to maintain client 

communication simply because of the large number of Montes Plaintiffs for whom BSF chose to 

file suit.  As the Eleventh Circuit has ruled: “a lawyer’s responsibilities to the court are not diluted 

even by an ocean of claims.” In re Engle Cases, 767 F.3d  at 1087.  As the Eleventh Circuit 

continued, “the volume of claims does not render the fundamental precepts of lawyer-client 

responsibilities, vis-a-vis the client and vis-a-vis the Court as procedural niceties.” Id. at 1114.  

“The solution to managing these types of mass actions is surely not that the standard of care 

diminishes as the number of cases grows.” Id. Any difficulties here were of Plaintiffs’ counsel’s 

own making. 

BSF’s cited cases (Mot. at 4-6) are inapposite to the issue before the Court – the adequacy 

or inadequacy of proposed methods of notice by BSF to its own clients for approval or disapproval 

of BSF’s intention to withdraw.  This issue requires the Court to construe its own rule, S.D. Fla. 

L. R. 11(d) , not consider attempts to serve process over foreign or recalcitrant defendants.  The 

Court should have to construe that Rule only after BSF has exhausted reasonable attempts to 

contact their own clients  Indeed, this Court has already rejected service at last known addresses 

and delivery to Dr. Torrado, Montes Plaintiffs’ Colombian attorney who has never appeared in 

either the 2010 Florida or 2017 Ohio actions or this MDL, so that, for example, Rio Props., Inc. v. 

Rio Int’l Interlink, 284 F.3d 1007 (9th Cir. 2002) is inapposite. Likewise, the Montes Plaintiffs are 

already parties to this litigation, having appeared through BSF, so Chanel, inc. v. Zhixian, 2010 

WL 174695 (S.D. Fla. Apr. 29, 2010), which BSF cites for the proposition that e-mail service was 

acceptable on the facts there “to notify Defendants of the pendency of this action” is also 

inapposite. Mot. at 5 (emphasis BSF’s).  Like these exemplar cases, the remaining cited cases are 

inapposite for the same reasons. 
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The Court should not give credence to Plaintiffs’ counsel’s attempt to escape its duty of 

regular communication with its own clients.  The proposed media blitz, which Plaintiffs’ counsel 

asks the Court to approve in advance as acceptable in lieu of actually communicating with 

Plaintiffs themselves, does not comport with the obligations as counsel of record for the Montes 

Plaintiffs or the notice requirement of Rule 11(d) of the Court’s local rules.  The Court should not 

countenance such attempt, particularly because of the bad precedent it would establish in this MDL 

regarding Plaintiffs’ counsels’ duty to maintain regular communications with Plaintiffs. Rather, 

the Court should enforce its previous ruling that BSF must submit a report to the Court that certifies 

the results of BSF’s attempted communication to each Montes Plaintiff. 

 Dated:   October 6, 2022    Respectfully submitted, 

 /s/ Michael L. Cioffi     
 Michael L. Cioffi (pro hac vice) 
 Thomas H. Stewart (pro hac vice) 
 BLANK ROME LLP 
 1700 PNC Center 
 201 East Fifth Street 
 Cincinnati, Ohio 45202 
 Tel: (513) 362-8701/04 
 Fax: (513) 362-8702/93 
 Email: cioffi@blankrome.com 
  stewart@blankrome.com 
 

Frank A. Dante (pro hac vice) 
 Melissa F. Murphy (pro hac vice) 
 Blank Rome LLP 
 One Logan Square 
 130 N. 18th Street 
 Philadelphia, PA 19103 
 Tel: (215) 569-5645 
 Fax: (215) 832-5645 
 Email: dante@blankrome.com 
  mfmurphy@blankrome.com 
 
 Counsel for Defendant, 

Chiquita Brands International, Inc. and 
Liaison Counsel for Defendants 
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CERTIFICATE OF SERVICE 

I hereby certify that I electronically filed this document with the Clerk of the Court using 

CM/ECF on October 6, 2022 which will automatically generate and serve Notices of Electronic 

Filing on all counsel of record. 

        /s/ Michael L. Cioffi    
        Counsel for Defendant Chiquita 

Brands International, Inc. 
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