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i 
 

CORPORATE DISCLOSURE STATEMENT 

Nostalgic Partners, LLC has no parent corporation and no publicly 

held company owns 10% or more of its shares. 

Oneonta Athletic Corporation is wholly owned by Oneonta Tigers 

LLC. Oneonta Tigers LLC has no parent corporation and no publicly held 

company owns 10% or more of its shares. 

Tri-City ValleyCats, Inc. has no parent corporation and no publicly 

held company owns 10% or more of its shares. 

  

Case 22-2859, Document 60, 01/09/2023, 3448913, Page2 of 68



 

ii 
 

TABLE OF CONTENTS 

Introduction ..................................................................................................... 1 

Statement of Issues......................................................................................... 4 

Statement of the Case .................................................................................... 4 

A. MLB’s Century-Old Arrangement with MiLB ............................. 4 

B. MLB Orchestrates a Horizontal Agreement to Reduce MiLB 
Club Output ..................................................................................... 6 

C. The District Court Dismisses Plaintiffs’ Complaint Solely 
Based on the “Baseball Exemption” .............................................. 7 

Jurisdiction .................................................................................................... 10 

Standard of Review ....................................................................................... 10 

Summary of the Argument .......................................................................... 11 

Argument ....................................................................................................... 12 

I. Plaintiffs Sufficiently Pleaded a Violation of the Sherman Act ..... 12 

II. MLB’s Only Defense is The Common-Law “Baseball 
Exemption” to Antitrust Law ............................................................ 14 

A. The Confounding History of the “Baseball Exemption” ............ 16 

1. The Supreme Court’s Baseball Trilogy: Federal Baseball, 
Toolson, and Flood .................................................................. 16 

2. The Lower Courts’ Non-Uniform Application of the 
“Baseball Exemption” ............................................................. 24 

3. The Narrowly Confined Curt Flood Act of 1998 .................. 28 

B. The “Baseball Exemption” is an Improper Immunity That 
Has Allowed MLB to Crush Competition and Harm the 
Public .............................................................................................. 34 

III. The Court Should Apply Existing Precedent So That Plaintiffs 
May Seek to Overturn It .................................................................... 37 

Conclusion ...................................................................................................... 38 

Certificate of Compliance ............................................................................. 39 

Certificate of Service ..................................................................................... 40 

Case 22-2859, Document 60, 01/09/2023, 3448913, Page3 of 68



 

iii 
 

TABLE OF AUTHORITIES 
 

Cases 

Alexander v. Sandoval, 
532 U.S. 275 (2001) ......................................................................... 34 

Am. Civil Liberties Union v. Clapper, 
785 F.3d 787 (2d Cir. 2015) ............................................................ 34 

Butterworth v. Nat’l League of Pro. Baseball Clubs, 
644 So. 2d 1021 (Fla. 1994) ............................................................. 25 

Charles O. Finley & Co. v. Kuhn, 
569 F.2d 527 (7th Cir. 1978) ........................................................... 25 

City of San Jose v. Office of the Comm’r of Baseball, 
776 F.3d 686 (9th Cir. 2015) ........................................................... 26 

Cmty. for Creative Non-Violence v. Reid, 
490 U.S. 730 (1989) ......................................................................... 33 

Cont’l T. V., Inc. v. GTE Sylvania Inc., 
433 U.S. 36 (1977) ........................................................................... 37 

Fed. Baseball Club of Balt., Inc. v. Nat’l League of Pro. 
Baseball Clubs, 
259 U.S. 200 (1922) ....................................................... 14, 18, 19, 20 

Fed. Mar. Comm’n v. Seatrain Lines, Inc., 
411 U.S. 726 (1973) ................................................................... 25, 35 

Flood v. Kuhn, 
407 U.S. 258 (1972) .................................................................. passim 

Gardella v. Chandler, 
172 F.2d 402 (2d Cir. 1949) ............................................................ 19 

Gatt Commc’ns, Inc. v. PMC Assocs., L.L.C., 
711 F.3d 68 (2d Cir. 2013) ............................................................ 8, 9 

Case 22-2859, Document 60, 01/09/2023, 3448913, Page4 of 68



 

iv 
 

Girouard v. United States, 
328 U.S. 61 (1946) ........................................................................... 37 

Grp. Life & Health Ins. Co. v. Royal Drug Co., 
440 U.S. 205 (1979) ......................................................................... 32 

Halliburton v. Erica P. John Fund, Inc., 
573 U.S. 258 (2014) ......................................................................... 23 

Helvering v. Hallock, 
309 U.S. 106 (1940) ......................................................................... 23 

Henry v. County of Nassau, 
6 F.4th 324 (2d Cir. 2021) ............................................................... 11 

Int’l Boxing Club of N.Y., Inc. v. United States, 
358 U.S. 242 (1959) ......................................................................... 14 

Jama v. Immigr. & Customs Enf’t, 
543 U.S. 335 (2005) ......................................................................... 31 

Johnson v. Transp. Agency, 
480 U.S. 616 (1987)  ........................................................................ 24 

Kimble v. Marvel Ent., LLC, 
576 U.S. 446 (2015) ....................................................... 24, 33, 34, 36 

Kimbrough v. United States, 
552 U.S. 85 (2007) ........................................................................... 31 

Laumann v. Nat’l Hockey League, 
56 F. Supp. 3d 280 (S.D.N.Y. 2014) ................................................ 26 

Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 
551 U.S. 877 (2007) ......................................................................... 36 

Major League Baseball v. Butterworth, 
181 F. Supp. 2d 1316 (N.D. Fla. 2001  ............................................ 32 

Major League Baseball v. Crist, 
331 F.3d 1177 (11th Cir. 2003) ....................................................... 24 

Case 22-2859, Document 60, 01/09/2023, 3448913, Page5 of 68



 

v 
 

Michigan v. Bay Mills Indian Cmty., 
572 U.S. 782 (2014) ......................................................................... 34 

Minnesota Twins P’ship v. Minnesota, 
No. 62-CX-568, 1998 WL 35261131 (Minn. Dist. Ct. 
Apr. 20, 1998) ............................................................................ 25, 30 

Morsani v. Major League Baseball, 
663 So. 2d 653 (Fla. Dist. Ct. App. 1995) ....................................... 25 

N. Am. Soccer League, LLC v. U.S. Soccer Fed’n, Inc., 
883 F.3d 32 (2d Cir. 2018) .............................................................. 13 

N. Pac. Ry. Co. v. United States, 
356 U.S. 1 (1958) ............................................................................. 33 

Nat’l Collegiate Athletic Ass’n v. Alston, 
141 S. Ct. 2141 (2021) .............................................. 15, 16, 18, 21, 36 

Nat’l Collegiate Athletic Ass’n v. Bd. of Regents of the Univ. 
of Okla., 
468 U.S. 85 (1984) ..................................................................... 14, 36 

Nat’l League of Pro. Baseball Clubs v. Fed. Baseball Club 
of Balt., Inc., 
269 F. 681 (D.C. Cir. 1920)  ............................................................ 17 

Ninth Inning, Inc. v. DirecTV, LLC (In re Nat’l Football 
League’s Sunday Ticket Antitrust Litig.), 
933 F.3d 1136 (9th Cir. 2019) ................................................... 13, 14 

O’Bannon v. Nat’l Collegiate Athletic Ass’n, 
7 F. Supp. 3d 955 (N.D. Cal. 2014) ................................................. 14 

Piazza v. Major League Baseball, 
831 F. Supp. 420 (E.D. Pa. 1993) .............................................. 24, 25 

Portland Baseball Club, Inc. v. Kuhn, 
491 F.2d 1101 (9th Cir. 1974) ......................................................... 25 

Case 22-2859, Document 60, 01/09/2023, 3448913, Page6 of 68



 

vi 
 

Postema v. Nat’l League of Pro. Baseball Clubs, 
799 F. Supp. 1475 (S.D.N.Y. 1992) ................................................. 26 

Primetime 24 Joint Venture v. Nat’l Broad., Co., 
219 F.3d 92 (2d Cir. 2000) .............................................................. 12 

Pro. Baseball Schs. & Clubs, Inc. v. Kuhn, 
693 F.2d 1085 (11th Cir. 1982) ....................................................... 26 

Radovich v. Nat’l Football League, 
352 U.S. 445 (1957) ......................................................................... 21 

Ramos v. Louisiana, 
140 S. Ct. 1390 (2020) ..................................................................... 36 

Salerno v. Am. League of Pro. Baseball Clubs, 
429 F.2d 1003 (2d Cir. 1970)................................................. 3, 14, 27 

Standard Oil Co. v. FTC, 
340 U. S. 231 (1951) ........................................................................ 33 

State Oil Co. v. Khan, 
522 U.S. 3 (1997) ....................................................................... 36, 37 

Tex. Dep’t. of Hous. & Cmty. Affs. v. Inclusive Cmtys. 
Project, Inc., 
576 U.S. 519 (2015) ......................................................................... 23 

Todd v. Exxon Corp., 
275 F.3d 191 (2d Cir. 2001) ............................................................ 13 

Toolson v. New York Yankees, Inc., 
346 U.S. 356 (1953) ............................................................. 19, 20, 22 

Union Labor Life Ins. Co. v. Pireno, 
458 U.S. 119 (1982) ......................................................................... 32 

United States v. Int’l Boxing Club of N.Y.,  
348 U.S. 237 (1955) ......................................................................... 21 

United States v. Phila. Nat’l Bank, 
374 U.S. 321 (1963) ......................................................................... 33 

Case 22-2859, Document 60, 01/09/2023, 3448913, Page7 of 68



 

vii 
 

United States v. Shubert, 
348 U.S. 222 (1955) ......................................................................... 21 

United States v. Topco Assocs., Inc., 
405 U.S. 596 (1972) ......................................................................... 35 

Wyckoff v. Off. of the Comm’r of Baseball, 
705 F. App’x 26 (2d Cir. 2017) .................................................... 3, 27 

Statutes 

15 U.S.C. § 26b .............................................................................. 28, 32 

15 U.S.C. § 37  ..................................................................................... 31 

15 U.S.C. § 1291 ............................................................................ 31, 36 

28 U.S.C. § 1291 .................................................................................. 10 

28 U.S.C. § 1331 .................................................................................. 10 

28 U.S.C. § 1337 .................................................................................. 10 

47 U.S.C. § 303c ................................................................................... 31 

Other Authorities 

144 Cong. Rec. 18,175 (1998) ........................................................ 29, 30 

144 Cong. Rec. 18,459 (1998) .............................................................. 30 

Joseph J. McMahon, Jr. & John P. Rossi, A History and Anal-
ysis of Baseball’s Three Antitrust Exemptions, 2 VILL. SPORTS 

& ENT. L.F. 213 (1995) .......................................................................... 27 

Kevin McDonald, Antitrust and Baseball: Stealing Holmes, 
J. SUP. CT. HIST., Dec. 1998, at 89 ....................................................... 23 

Nathaniel Grow, Defining the “Business of Baseball”: A 
Proposed Framework for Determining the Scope of 
Professional Baseball’s Antitrust Exemption, 44 U.C. DAVIS 

L. REV. 557 (2010) ................................................................................ 24 

Case 22-2859, Document 60, 01/09/2023, 3448913, Page8 of 68



 

viii 
 

Nathaniel Grow, The Curiously Confounding Curt Flood 
Act, 90 TUL. L. REV. 859 (2016) ........................................................... 29 

Presidential Statement on Signing the Curt Flood Act of 
1998, 2 Pub. Papers 1884 (Oct. 27, 1998) .............................................. 31 

Recent Case, Professional Football Immune from Sherman 
Act As A Team Sport Not Constituting Interstate 
Commerce, 105 U. PA. L. REV. 110 (1956) ........................................... 20 

Roger Abrams, Arbitrator Seitz Sets the Players Free, BASE-

BALL RES. J., Fall 2009, at 79 ................................................................. 23 

STUART BANNER, THE BASEBALL TRUST: A HISTORY OF BASE-

BALL’S ANTITRUST EXEMPTION (2013) ..................................................... 15 

Samuel A. Alito, Jr., The Origin of the Baseball Antitrust 
Exemption, 34 J. SUP. CT. HIST. 183 (2009) ........................................ 18 

S. Rep. No. 105-118 (1997) .................................................................. 29 

William N. Eskridge, Jr., Interpreting Legislative Inaction, 
87 MICH. L. REV. 67 (1988). ................................................................. 24 

William N. Eskridge, Jr., Overruling Statutory Precedents, 
76 GEO. L.J. 1361 (1988) .................................................... 15, 16, 24, 37 

Case 22-2859, Document 60, 01/09/2023, 3448913, Page9 of 68



 

1 
 

INTRODUCTION 

In the summer of 2019, fans hopped off the Staten Island Ferry and 

rambled over to Richmond County Bank Ballpark. There, they watched 

their favorite minor league team, the Staten Island Yankees, and caught 

a glimpse of budding stars making their way up to the team’s Bronx name-

sake. Little did those fans know, the 2019 season would be the Staten Is-

land Yankees’ last. A similar story played out at a stadium upstate and 

another one across the border in Connecticut: fans of the Tri-City Valley-

Cats and the Norwich Sea Unicorns watched their favorite clubs’ final 

games of major-league affiliated baseball in the Class A New York-Penn 

League.  

Unlike other cases of troubled sports franchises, this time ownership 

was not to blame. The team owners had every intention of continuing to 

offer affiliated, minor league baseball experiences to their fans. But the 

cartel that controls professional baseball, known as Major League Base-

ball (“MLB”), had other plans. In a scheme to consolidate its power and 

take full control over the formerly independent Minor League Baseball 

(“MiLB”), MLB and its member clubs collusively agreed—for the first time 

ever—to reduce and cap minor league affiliations to a fixed number: four 

per MLB club.  
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Some 40 MiLB clubs did not make the artificial cut, including the 

three Plaintiffs in this case—the Yankees, the ValleyCats, and the Sea 

Unicorns. Because of MLB’s anticompetitive agreement, Plaintiffs lost 

their affiliation and cannot compete for affiliations today.  

Affiliations between minor and major league clubs have been around 

for over a century and benefit both sides of the arrangement. Minor league 

clubs develop new players and rehabilitate injured players for their affili-

ated MLB clubs, and affiliation with an MLB club helps fill the stands for 

minor league games. For decades, Plaintiffs had successful affiliations 

with their MLB counterparts. And in a competitive market, Plaintiffs 

could continue to compete for affiliations with any of the 30 MLB clubs. In 

turn, MLB clubs would compete against each other for Plaintiffs’ product 

in order to cultivate the best “farm” system and develop the strongest pipe-

line of talented players. If the New York Yankees and the Boston Red Sox 

competed in the marketplace and not just on the field, neither club would 

let a competitor decide how many affiliations it could have or who it must 

affiliate with. 

But this is not a competitive market. MLB orchestrated a collusive 

agreement among its member clubs to dictate exactly how many affilia-

tions each MLB club may have, and they put Plaintiffs on the do-not-call 
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list. The result is a classic antitrust harm in the form of reduced output— 

fewer affiliations and fewer affiliated games available to fans.  

Normally, when businesses enter into a horizontal conspiracy to re-

strain competition, they don’t crow about it in a press release. But MLB 

saw no reason to hide its anticompetitive behavior. For over a century now, 

unlike every other sports league, MLB has enjoyed a common-law “base-

ball exemption” from the antitrust laws. The fate that befell Plaintiffs, the 

other eliminated clubs, and all their fans represents yet another gross 

abuse of the unparalleled market power MLB uniquely enjoys due to this 

court-created immunity. 

This lawsuit presents an opportunity to rein in that abuse. Plaintiffs 

concede that the judicially-crafted baseball exemption, as applied by this 

Circuit in Salerno v. Am. League of Pro. Baseball Clubs, 429 F.2d 1003 (2d 

Cir. 1970) (Friendly, J.), and Wyckoff v. Off. of the Comm’r of Baseball, 705 

F. App’x 26 (2d Cir. 2017), presently bars Plaintiffs’ antitrust claim here. 

But in a recent unanimous decision rejecting another sports league’s claim 

of judicial antitrust immunity (the National Collegiate Athletic Associa-

tion), the Supreme Court has signaled a desire to reverse its century-old 

error, which would then free Plaintiffs to pursue its case as it could against 

any other antitrust defendant. Following the district court’s well-reasoned 

order, this Court should hold that Plaintiffs alleged a plausible Sherman 
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Act claim, which fails only because this Court is currently bound to apply 

an “unrealistic,” “inconsistent,” and “aberration[al]” antitrust exemption. 

Nat’l Collegiate Athletic Ass’n v. Alston, 141 S. Ct. 2141, 2159 (2021) (al-

teration in original). 

STATEMENT OF ISSUES 

1. Whether the judicially-created baseball exemption to the anti-

trust laws permits MLB and its member clubs to enter into a conspiracy 

to cap MiLB affiliations and reduce competition in the affiliation market. 

STATEMENT OF THE CASE 

A. MLB’s Century-Old Arrangement with MiLB 

Until 2020, when MLB entered into and executed its “Takeover Plan,” 

MLB and MiLB were independent entities made up of member clubs. For 

over 100 years, MLB and MiLB had an arrangement in which an individ-

ual MLB club and individual MiLB club could choose to affiliate with one 

another.  

This arrangement benefitted both sides and created a competitive en-

vironment for optimal output. The minor league club developed baseball 

recruits for the MLB club, freeing the major league club of the burden and 

expense of running its own “farm” system. JA 19-20. In addition to devel-

oping players, the minor league club paid MLB 8% of its ticket sales. JA 

20. In return, the MLB club assisted its affiliated minor league club in 
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obtaining and paying players and coaches, and helped with marketing ef-

forts and financial commitments. Id. The arrangement benefitted baseball 

fans too: affiliated minor league clubs provided professional baseball 

games to local communities, often in smaller markets without MLB clubs. 

JA 21. 

The market for affiliations operated like other markets. MLB clubs 

competed for minor league affiliations; and minor league clubs competed 

to affiliate with MLB clubs. JA 29. The prior arrangement between MLB 

and MiLB expressly allowed for unlimited affiliations, such that each 

MLB club could choose how many and which affiliates would best help it 

compete on and off the field against other MLB clubs. JA 83-84.  

As a result, the market developed freely: over time, the number of 

minor league affiliates expanded and contracted and expanded again. For 

example, in 1947, Jackie Robinson was called up to the Brooklyn Dodgers 

from one of their twenty-four minor league affiliates that season. Prior to 

the Takeover Plan, there were 160 affiliated minor league clubs in 20 dif-

ferent leagues. JA 19-20, 21. The competition for affiliation helped fans 

too, giving them more and better opportunities to view professional base-

ball. And affiliation promoted economic development in smaller markets, 

where affiliated minor league clubs are often located. JA 27, 32. 
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B. MLB Orchestrates a Horizontal Agreement to Reduce MiLB 
Club Output 

That arrangement ended in 2020, when MLB orchestrated and im-

plemented an agreement—the Takeover Plan—among its clubs to control 

minor league baseball and collusively restrict the output of affiliations. 

MLB designed this “new system” specifically to reduce the number of mi-

nor leagues and minor league clubs, and to cap affiliations at only four per 

MLB club. JA 101-02.  

MLB said it relied on objective metrics to decide which minor league 

clubs would lose affiliations. But in reality MLB handpicked minor league 

clubs owned by MLB insiders and politicians, as those clubs would best 

serve MLB’s interest in controlling the MiLB system and extracting 

greater profits for itself, to the detriment of minor league clubs and con-

sumers. JA 10-11, 21-25, 38.  

After the dust settled, 40 minor league clubs, including Plaintiffs, lost 

their existing affiliations and their ability to compete for new ones. JA 10. 

MLB and its member-clubs’ naked restriction on output eliminated the 

competitive market for affiliations and severely damaged Plaintiffs, which 

had been successful organizations. JA 10, 14-15, 33 (listing Plaintiffs’ 

championships and substantial number of players sent to the major 

leagues).  
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Plaintiffs’ fans, sponsors, and communities also suffered. The Tri-City 

ValleyCats, for example, provided Troy, New York with approximately 

$55 million annually in beneficial economic impact and supported 763 lo-

cal full and part-time jobs. JA 27. The Staten Island Yankees supported 

more than 1,500 local jobs. Id. And the Unicorns have drawn more than 

700,000 fans over the last decade and helped raise more than $1.6 million 

for local charities. JA 15. Absent MLB affiliations, the economic benefits 

Plaintiffs can provide to their local communities will be significantly di-

minished or eliminated.  

C. The District Court Dismisses Plaintiffs’ Complaint Solely 
Based on the “Baseball Exemption”  

Following MLB’s announcement of the Takeover Plan, Plaintiffs filed 

this action in the Southern District of New York, alleging that MLB and 

its clubs orchestrated a “horizontal agreement … to eliminate their affili-

ation with … 40 [minor league] teams,” including Plaintiffs. JA 9-10. MLB 

moved to dismiss on three grounds: lack of antitrust standing, failure to 

plead a Sherman Act violation, and baseball’s antitrust exemption. JA 42.1 

                                      
1 After Plaintiffs submitted their opposition to MLB’s motion, the United 
States filed a Statement of Interest to make two points: (1) the baseball 
exemption “does not rest on any substantive policy interests that justify” 
shielding MLB’s anticompetitive conduct; and (2) at most, the district 
court should construe the baseball exemption as limited to conduct that is 
“central to the business of offering professional baseball games to the pub-
lic.” JA 175. 
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The district court soundly rejected MLB’s first two grounds for dis-

missal. Plaintiffs alleged plausible antitrust injury, the district court 

found, because they satisfied this Circuit’s three-part test: (1) MLB and its 

clubs engaged in “unlawful anticompetitive conduct” when they “orches-

trated a plan to reduce minor league affiliations”; (2) MLB’s anticompeti-

tive conduct “resulted in Plaintiffs losing their affiliation”; and (3) Plain-

tiffs’ injury—their inability to compete for affiliation—“flows from the de-

fendant’s cap on affiliations.” SPA 5-6.  

The court rejected MLB’s argument that Plaintiffs had not alleged 

antitrust injury under Gatt Commc’ns, Inc. v. PMC Assocs., L.L.C., 711 

F.3d 68 (2d Cir. 2013), The defendant in Gatt orchestrated a bid-rigging 

scheme, which the plaintiff assisted by submitting inflated bids. Id. at 71-

73. After being excluded from the scheme, the plaintiff sued the defendant, 

alleging the bid-rigging scheme violated the antitrust laws. Id. at 72-74. 

This Court affirmed dismissal—but not because the plaintiff was excluded 

from the scheme, as MLB argued below. Rather, as the district court cor-

rectly recognized, the plaintiff lacked antitrust standing because its injury 

“did not flow from what made the bid-rigging scheme unlawful.” SPA 7. In 

other words, the plaintiff in Gatt had no standing to sue for bid-rigging 

when it was not the party paying the rigged, increased prices.  
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The district court distinguished the asserted injury in Gatt from the 

one Plaintiffs assert here. The anticompetitive act in this case, the district 

court explained, is unlawful because it “prevent[s] plaintiffs from compet-

ing with each other for affiliations and prevent[s] MLB clubs from compet-

ing with each other to affiliate with more minor league teams.” SPA 8. 

Unlike the asserted injury in Gatt, “plaintiffs’ injury—their inability to 

compete for affiliations with major league teams—is directly linked to the 

anticompetitive act.” Id.2  

The district court then concluded that Plaintiffs stated a plausible 

claim under Section 1 of the Sherman Act. The district court found that 

Plaintiffs alleged an agreement between MLB and its member clubs to 

restrict output of affiliation, as evidenced by “MLB’s widely publicized re-

organization plan.” SPA 11. Examining the agreement under the rule of 

reason, the district court held that Plaintiffs’ allegations satisfied the two-

step inquiry. SPA 13-15. First, Plaintiffs’ market definition—the market 

for minor league affiliations—was an appropriate one because there are 

“no reasonable substitutes” for affiliations and “MLB has complete control 

over the market for baseball.” SPA 14-15. Second, Plaintiffs plausibly al-

leged that the agreement harmed “competition in the identified market.” 

                                      
2 The district court also rejected MLB’s cursory argument (made in a foot-
note) that Plaintiffs are not efficient enforcers. SPA 9.  
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SPA 15. The district court specifically identified “the current lack of vari-

ety concerning the number of minor league affiliates” as evidence of “re-

duced competition in the market.” Id.  

Having sufficiently pled antitrust standing and a violation of Section 

1 of the Sherman Act, Plaintiffs’ claim should have gone forward. But De-

fendants played a get-out-of-antitrust-jail-free card: baseball’s antitrust 

exemption, which the district court held “shield[ed] MLB from Plaintiffs 

lawsuit.” SPA 2.3 Because the exemption applied to Plaintiffs’ claim, the 

district court was forced to dismiss the action. 

This appeal followed. 

JURISDICTION 

The district court dismissed Plaintiffs’ complaint on October 26, 2022. 

SPA 17. Plaintiffs timely appealed on October 31, 2022. JA 307. The dis-

trict court’s jurisdiction was founded on 28 U.S.C. §§ 1331 and 1337. This 

Court has jurisdiction under 28 U.S.C. § 1291.  

STANDARD OF REVIEW 

This Court “review[s] a district court’s grant of a motion to dismiss de 

novo, accepting as true all factual claims in the complaint and drawing all 

                                      
3 The district court also observed that, contrary to what MLB had argued, 
the Curt Flood Act of 1998—which withdrew the baseball exemption for 
employment of MLB players—was “not relevant to this case.” Id. at 16 n.3 
(SPA 16). 
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reasonable inferences in the plaintiff’s favor.” Henry v. County of Nassau, 

6 F.4th 324, 328 (2d Cir. 2021) (internal quotation marks omitted). 

SUMMARY OF THE ARGUMENT 

Plaintiffs sufficiently pleaded a violation of Section 1 of the Sher-

man Act. First, Plaintiffs alleged an agreement between MLB and its 

member clubs to restrict output of affiliations. Second, Plaintiffs have 

plausibly alleged that this anticompetitive agreement, examined un-

der the rule of reason, is unreasonable. (§ I). 

MLB’s only defense to their antitrust violation is the so-called 

“baseball exemption”—a century-old immunity invented by the Su-

preme Court. (§ II). Founded on an antiquated view of the interstate 

commerce doctrine, the exemption has morphed into a species of ju-

dicial legislation that has no basis in the text or policy of the Sherman 

Act, and that has confounded lower courts. (§ II.A). The result is that 

MLB engages in conduct that damages competition and hurts con-

sumers, as this case demonstrates. The exemption can no longer 

stand on stare decisis. (§ II.B). 

Plaintiffs nonetheless concede that this Court is currently bound 

by the exemption established by the Supreme Court. Accordingly, 

this Court should apply the exemption and permit Plaintiffs to peti-
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tion for certiorari, so that the Supreme Court can correct its own mis-

take. (§ III). 

ARGUMENT 

I. Plaintiffs Sufficiently Pleaded a Violation of the Sherman Act  

To plead a violation of Section 1 of the Sherman Act, a plaintiff must 

allege (1) concerted action between legally distinct economic entities that 

(2) constituted an unreasonable restraint of trade. Primetime 24 Joint 

Venture v. Nat’l Broad., Co., 219 F.3d 92, 103 (2d Cir. 2000). 

Plaintiffs alleged “direct evidence” of a horizontal agreement under 

which MLB and its clubs, each a distinct entity, took over minor league 

baseball and reduced affiliation output. SPA 11 (citing JA 23-24). The 

Takeover Plan was specifically intended to streamline minor league base-

ball and involved “collective decision-making” about “how many and which 

MLB teams’ affiliations to cut.” JA 9-11; see also JA 23-24 (MLB and its 

clubs “jointly agreed to implement” the Plan to reduce output by “artifi-

cially constrict[ing] the number of minor league teams” and “consoli-

dat[ing] their control over MiLB”). MLB reorganized MiLB into a “new 

system,” eliminating two tiers of leagues, and issued a press release ex-

plaining “[e]ach MLB club” could have only four affiliates and follow par-

ticular license terms. JA 101-02. 
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This agreement constitutes an unreasonable restraint on trade. Even 

assuming MLB’s conduct is subject to a full rule-of-reason analysis, Plain-

tiffs have alleged an “actual adverse effect on competition as a whole in 

the relevant market.” N. Am. Soccer League, LLC v. U.S. Soccer Fed’n, 

Inc., 883 F.3d 32, 42 (2d Cir. 2018).  

Here, the relevant market is the market for affiliations. JA 30-31. 

This market is clearly and rigidly defined, as it has existed over the last 

century. It also has no cross-elasticity of demand. Todd v. Exxon Corp., 

275 F.3d 191, 200-201 (2d Cir. 2001) (to establish boundaries of potential 

market, courts look at “the interchangeability of use or the cross-elasticity 

of demand for potential substitute[s]”). “Neither fans nor sponsors nor an-

yone else views an MLB-affiliated MiLB team to be interchangeable with 

a non-affiliated MiLB team,” and MLB and its member clubs collectively 

have complete control over the market for MLB affiliations. JA 31; see 

Ninth Inning, Inc. v. DirecTV, LLC (In re Nat’l Football League’s Sunday 

Ticket Antitrust Litig.), 933 F.3d 1136, 1155 (9th Cir. 2019) (“Given that 

professional football games have no substitutes (as fans do not consider 

NFL games to be comparable to other sports or forms of entertainment), 

the defendants in this case have effective control over the entire market 
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for telecasts of professional football games.” (citation omitted)).4 “The com-

plaint therefore plausibly alleges a naked restraint on output.” Id. 

MLB cannot reasonably deny that it has market power, or that it and 

its member clubs entered into a horizontal agreement to restrict output, 

“the paradigm of an unreasonable restraint on trade.” Bd. of Regents, 468 

U.S. at 99-100. MLB’s only real defense in this case is an ill-conceived an-

titrust exemption that is long past its expiration date.  

II. MLB’s Only Defense is The Common-Law “Baseball Exemp-
tion” to Antitrust Law 

April 19, 1922, was, as Judge Friendly later put it, “not one of Mr. 

Justice Holmes’ happiest days.” Salerno, 429 F.2d at 1005. On that date 

over a hundred years ago, the Supreme Court held that the major leagues’ 

“exhibitions of base ball … are purely state affairs” and thus fell outside 

the scope of the Sherman Act. Fed. Baseball Club of Balt., Inc. v. Nat’l 

League of Pro. Baseball Clubs, 259 U.S. 200, 208-09 (1922) (Holmes, J.). 

                                      
4 See also Nat’l Collegiate Athletic Ass’n v. Bd. of Regents of the Univ. of 
Okla., 468 U.S. 85, 111 (1984) (finding “intercollegiate football telecasts 
generate an audience uniquely attractive to advertisers”); Int’l Boxing 
Club of N.Y., Inc. v. United States, 358 U.S. 242, 249-51 (1959) (finding 
separate market for championship boxing); O’Bannon v. Nat’l Collegiate 
Athletic Ass’n, 7 F. Supp. 3d 955, 968 (N.D. Cal. 2014) (finding a market 
specifically for FBS football and Division I basketball scholarships because 
“there are no professional [or college] football or basketball leagues capa-
ble of supplying a substitute for the bundle of goods and services that FBS 
football and Division I basketball schools provide”), aff’d in part, vacated 
in part on other grounds, 802 F.3d 1049 (9th Cir. 2015). 
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Federal Baseball was based on an antiquated understanding of what ac-

tivities qualify as interstate commerce. No one thinks its analysis would 

pass muster today, and the Supreme Court “has refused to extend Federal 

Baseball’s reasoning to other sports leagues.” Alston, 141 S. Ct. at 2159.  

But over the next few decades, the so-called “baseball exemption” 

from the antitrust laws morphed into a species of judicial legislation that 

is unmoored from the text and policies of the Sherman Act, harmful to 

consumers, and unworkable for lower courts. It is also unique in that no 

other business or industry has obtained such a broad-based exemption 

from the antitrust laws without legislative action. The result is that MLB 

is free to suffocate competition without repercussion, to the detriment of 

Plaintiffs and the public. 

The exemption has been derided for years by critics both inside and 

outside the Court. See Flood v. Kuhn, 407 U.S. 258, 286 n.1 (1972) (Doug-

las, J., dissenting) (“While I joined the Court’s opinion in Toolson [uphold-

ing the baseball exemption] … I have lived to regret it; and I would now 

correct what I believe to be its fundamental error.”); STUART BANNER, THE 

BASEBALL TRUST: A HISTORY OF BASEBALL’S ANTITRUST EXEMPTION, at xi 

(2013) (“Scarcely anyone believes that baseball’s exemption makes any 

sense.”); William N. Eskridge, Jr., Overruling Statutory Precedents, 76 
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GEO. L.J. 1361, 1381 (1988) (the exemption is “almost comical”). Just re-

cently, in fact, a unanimous Supreme Court called the exemption “unreal-

istic and inconsistent and aberrational,” Alston, 141 S. Ct. at 2159 (alter-

ations adopted) (internal quotation marks omitted). Nor can MLB claim 

any significant reliance interest in the exemption, as the “reserve sys-

tem”—the only practice the Supreme Court addressed when it first cre-

ated and then perpetuated the exemption—is no longer applicable to ma-

jor league players. See Flood, 407 U.S. at 274 (“baseball … develop[ed] … 

upon the understanding that the reserve system was not subject to exist-

ing federal antitrust laws”). 

With law, logic, policy, and the equities all lined up against the base-

ball exemption and no meaningful reliance interest to support it, the ex-

emption cannot stand on stare decisis. It stands only on the sunk costs 

fallacy. Because the exemption still remains controlling precedent, Plain-

tiffs acknowledge this Court must apply it. It should do so and permit 

Plaintiffs to seek review from the Supreme Court.  

A. The Confounding History of the “Baseball Exemption”  

1. The Supreme Court’s Baseball Trilogy: Federal Base-
ball, Toolson, and Flood 

Since its inception, major league baseball has employed anticompeti-

tive means to solidify its monopoly at the expense of players, competitors, 

and the public. The National Agreement, under which the American 
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League and National League first began operating jointly, included a “re-

serve clause” that bound players to their teams. It required major and mi-

nor league players to enter a new contract with the same club at the expi-

ration of their existing contract (or else become ineligible to play with any 

club the following year). Nat’l League of Pro. Baseball Clubs v. Fed. Base-

ball Club of Balt., Inc., 269 F. 681, 687 (D.C. Cir. 1920), aff’d, 259 U.S. 200 

(1922). The reserve clause was one-sided: players could not choose to join 

a different club but clubs could trade players at will, without the players’ 

consent. All three Supreme Court cases on the baseball exemption ad-

dressed antitrust challenges to the reserve system. See Flood, 407 U.S. at 

259 (“For the third time in 50 years the Court is asked specifically to rule 

that professional baseball’s reserve system is within the reach of the fed-

eral antitrust laws.”).  

The first case began when a baseball club from a different league chal-

lenged the reserve clause as anticompetitive because it prevented the club 

from soliciting players. The trial judge concluded that the American 

League, the National League, and their chief executives had violated the 

Sherman Act by using the reserve clause to establish and maintain a mo-

nopoly on professional baseball. See Pro. Baseball Clubs, 269 F. at 682-83.  

When the Supreme Court heard the case, however, it gave the Amer-

ican and National Leagues a free pass. The Court did not deny that the 
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reserve system was anticompetitive. Instead, it ruled that the “restrictions 

by contract” embodied in the reserve clause did not “interfere[]” with in-

terstate commerce. See Fed. Baseball, 259 U.S. at 208-09. Writing for the 

Court, Justice Holmes explained that the Sherman Act applied to only 

“commerce among the States,” and he concluded that “exhibitions of base 

ball” were “purely state affairs.” Id. at 208-09.5  

Federal Baseball stood on dubious reasoning even then. The Court 

concluded that the American and National Leagues did not engage in in-

terstate commerce “even though [it recognized that] teams regularly 

crossed state lines … to make money and enhance their commercial suc-

cess.” Alston, 141 S. Ct. at 2159 (citing Fed. Baseball, 259 U.S. at 208-09). 

But even those who defend Federal Baseball as consistent with the Su-

preme Court’s then-prevailing understanding of interstate commerce 

acknowledge that Holmes’ characterization of baseball as a local affair 

could not survive the more expansive view of the Commerce power the 

Supreme Court adopted during the New Deal. See Samuel A. Alito, Jr., 

The Origin of the Baseball Antitrust Exemption, 34 J. SUP. CT. HIST. 183, 

193 (2009). 

                                      
5 Justice Holmes also seemed to suggest presenting baseball exhibitions 
did not qualify as “trade o[r] commerce” at all because it consisted of 
merely “personal effort.” Id. at 209. 
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The antitrust immunity granted by Federal Baseball did not appear 

to have much staying power because it depended on both an evolving in-

terstate-commerce doctrine and an evolving set of facts about professional 

baseball. See 259 U.S. at 208-09. For these reasons, by 1949, Judge 

Learned Hand felt free to reverse the dismissal of a complaint challenging 

the reserve clause, in light of MLB’s significant foray into the interstate 

market of broadcasting and television. See Gardella v. Chandler, 172 F.2d 

402, 407-08 (2d Cir. 1949) (opinion of Hand, J.). Judge Frank reached the 

same conclusion, drawing support from the Supreme Court’s New Deal 

era Commerce Clause jurisprudence, id. at 412-415 (opinion of Frank, J.), 

and even suggesting that those cases may have overruled Federal Baseball 

entirely, id. at 408-409 & n.1. 

But just when it seemed the exemption was heading for a course cor-

rection, the Supreme Court transformed Justice Holmes’ fact-based inter-

state-commerce analysis into an ossified piece of judicial legislation. Like 

Federal Baseball, Toolson v. New York Yankees, Inc., 346 U.S. 356 (1953), 

involved an antitrust challenge to the reserve clause, this time brought by 

minor league baseball players. See Toolson, 346 U.S. at 362 (Burton, J., 

dissenting) (describing the primary allegation in the case). Appealing to a 

disfavored theory of congressional inaction and to Major League Baseball’s 

reliance interests, the Supreme Court, in a one-paragraph per curiam 
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opinion, declined to overrule Federal Baseball. Id. at 357 (majority opin-

ion).  

The analytic pillars that Federal Baseball stood on were already gone. 

In Toolson, however, the Supreme Court did not confront the increasingly 

interstate character of professional baseball or its own intervening Com-

merce Clause jurisprudence. Instead, the Court retconned Federal Base-

ball, affirming the prior decision because it purportedly “determine[d] that 

Congress had no intention of including the business of baseball within the 

scope of the federal antitrust laws.” Id.  

But that is not what Federal Baseball held. Federal Baseball deter-

mined that the MLB’s business did not fall within the legal definition of 

interstate commerce. See 259 U.S. at 208-09. It had nothing to do with 

congressional intent or legislative exemptions. See Recent Case, Profes-

sional Football Immune from Sherman Act As A Team Sport Not Consti-

tuting Interstate Commerce, 105 U. PA. L. REV. 110, 112 n.24 (1956) (“Tool-

son’s approval of Federal Baseball to the extent that Federal Baseball 

found a specific legislative intention to exempt organized baseball … 

seem[s] to reaffirm nothing, because Federal Baseball neither made nor 

purported to make such a finding.”).  
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In Toolson’s wake, the Supreme Court implicitly confirmed that the 

text and policy of the Sherman Act did not undergird the baseball exemp-

tion by repeatedly refusing to exempt other sports leagues or exhibitions, 

no matter how similar to professional baseball. See United States v. Shu-

bert, 348 U.S. 222, 223 (1955) (“business of producing legitimate theatrical 

attractions, booking legitimate attractions in theatres throughout the 

United States”); United States v. Int’l Boxing Club of N.Y., 348 U.S. 237 

(1955) (“business of promoting professional championship boxing con-

tests”); Radovich v. Nat’l Football League, 352 U.S. 445, 446 (1957) (“the 

business of professional football”); see also Alston, 141 S. Ct. at 2159 (“This 

Court has refused to extend Federal Baseball’s reasoning to other sports 

leagues.”). 

Perhaps unsatisfied with the Golem it created in Toolson, the Su-

preme Court revisited the baseball exemption yet again in Flood. But in-

stead of correcting Toolson’s errors, Flood made new ones. Like both ear-

lier cases in the Supreme Court’s baseball trilogy, Flood involved an anti-

trust challenge to the reserve system. It arose after the St. Louis Cardinals 

traded former all-star centerfielder Curt Flood to the Philadelphia Phillies 

in 1969. Flood, 407 U.S. at 265. Flood objected to the trade; and after MLB 

refused to declare him a free agent, he filed a lawsuit challenging the re-

serve clause under the Sherman Act. Id. at 265-66.  
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The Supreme Court in Flood acknowledged that “[p]rofessional base-

ball is a business and it is engaged in interstate commerce.” Id. at 282. 

But, writing for the Court, Justice Blackmun upheld the baseball exemp-

tion on Toolson’s authority that “Federal Baseball … determine[d] that 

Congress had no intention of including the business of baseball within the 

scope of the federal antitrust laws.” Id. at 285 (quoting Toolson, 346 U.S. 

at 357). And although the Court considered the exemption an “aberration,” 

it found comfort in the fact that the exemption was “an exception and an 

anomaly.” Id. at 282; see also id. at 284 (“[T]here is merit in consistency 

even though some might claim that beneath that consistency is a layer of 

inconsistency.”). 

To justify the continuation of the aberrational baseball exemption, 

the Court pointed to the reliance interest “particularly [in] the validity of 

the so-called ‘reserve clause.’” Id. at 275. It noted that professional baseball 

had “develop[ed] … upon the understanding that the reserve system was 

not subject to existing federal antitrust laws.” Id. at 274. And it cited trial 

court findings “that some form of reserve on players is a necessary element 

of the organization of baseball as a league sport.” Id. at 267. But the re-

serve system that Flood relied on to continue the exemption—the only spe-

cific practice the Supreme Court sustained against antitrust challenge in 

its baseball trilogy—is no longer in place for MLB players. It was struck 
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down in an arbitration just a few years after Flood. See Roger Abrams, 

Arbitrator Seitz Sets the Players Free, BASEBALL RES. J., Fall 2009, at 79. 

The Supreme Court also relied on the fact that “[r]emedial legislation 

has been introduced repeatedly in Congress but none has ever been en-

acted.” Id. at 283. Such “positive inaction” on Congress’s part, the Court 

claimed, “clearly evinced a desire not to disapprove [of Federal Baseball 

and Toolson] legislatively.” Id. at 283-84. That rationale was deeply 

flawed. It failed to appreciate that “Congress had repeatedly considered 

and failed to pass bills that, far from ‘repealing’ the exemption, would have 

granted some or all of it to baseball.” Kevin McDonald, Antitrust and Base-

ball: Stealing Holmes, J. SUP. CT. HIST., Dec. 1998, at 89, 120; see also id. 

at 104-05; Flood, 407 U.S. at 287-88 (Douglas, J., dissenting). And regard-

less, Flood’s reasoning contravened the Court’s decades-old principle that 

one “walk[s] on quicksand when [he] tr[ies] to find in the absence of cor-

rective legislation a controlling legal principle.” Helvering v. Hallock, 309 

U.S. 106, 121 (1940).6  

                                      
6 In the decades since Flood, drawing inferences from Congressional inac-
tion has become increasingly disfavored. See Halliburton v. Erica P. John 
Fund, Inc., 573 U.S. 258, 300 (2014) (Thomas, J., concurring) (“‘Congres-
sional inaction lacks persuasive significance’ because it is indeterminate; 
‘several equally tenable inferences may be drawn from such inaction.’” 
(quoting Cent. Bank of Denver, N.A. v. First Interstate Bank of Denver, 
N.A., 511 U.S. 164, 187 (1994))); Tex. Dep’t. of Hous. & Cmty. Affs. v. In-
clusive Cmtys. Project, Inc., 576 U.S. 519, 571 (2015) (Alito, J., dissenting) 
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2. The Lower Courts’ Non-Uniform Application of the 
“Baseball Exemption” 

Flood was “[h]ardly a model of clarity.” Major League Baseball v. 

Crist, 331 F.3d 1177, 1185 (11th Cir. 2003). So it is no surprise that lower 

courts have since disagreed about the scope and application of the baseball 

exemption. Courts grappling with the exemption have generally landed on 

one of three methodologies. See Nathaniel Grow, Defining the “Business of 

Baseball”: A Proposed Framework for Determining the Scope of Profes-

sional Baseball’s Antitrust Exemption, 44 U.C. DAVIS L. REV. 557, 580 

(2010) (courts “have developed their own muddled, conflicting standards, 

resulting in three general categories of divergent precedent”). 

First, some courts apply the exemption narrowly, reading Flood as 

limiting the exemption to the reserve clause. See Piazza v. Major League 

                                      
(“Congress may legislate, moreover, only through the passage of a bill 
which is approved by both Houses and signed by the President. Congres-
sional inaction cannot amend a duly enacted statute.” (citation omitted)); 
Kimble v. Marvel Ent., LLC, 576 U.S. 446, 472 (2015) (Alito, J., dissenting) 
(“Even where Congress has considered, but not adopted, legislation that 
would abrogate a judicial ruling, it cannot be inferred that Congress’ fail-
ure to act shows that it approves the ruling.”); Johnson v. Transp. Agency, 
480 U.S. 616, 672 (1987) (Scalia, J., dissenting) (“I think we should admit 
that vindication by Congressional inaction is a canard.”); William N. 
Eskridge, Jr., Overruling Statutory Precedents, 76 GEO. L.J. 1361 (1988); 
William N. Eskridge, Jr., Interpreting Legislative Inaction, 87 MICH. L. 
REV. 67 (1988). 
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Baseball, 831 F. Supp. 420, 437 (E.D. Pa. 1993) (Flood “confin[ed] the prec-

edential value of Federal Baseball and Toolson to the precise facts there 

involved”); Minnesota Twins P’ship v. Minnesota, No. 62-CX-568, 1998 WL 

35261131 (Minn. Dist. Ct. Apr. 20, 1998) (“[T]he ruling in Flood confines 

the antitrust exemption to the narrow area of the reserve clause.”).7 The 

narrow view of the exemption is justified, in part, by the long-held canon 

that “exemptions from antitrust laws are strictly construed.” Fed. Mar. 

Comm’n v. Seatrain Lines, Inc., 411 U.S. 726, 733 (1973). 

Other courts have interpreted the exemption broadly, apparently to 

cover the entire “business of baseball, not any particular facet of that busi-

ness.” Charles O. Finley & Co. v. Kuhn, 569 F.2d 527, 541 (7th Cir. 1978); 

Portland Baseball Club, Inc. v. Kuhn, 491 F.2d 1101, 1103 (9th Cir. 1974) 

(affirming dismissal on the basis of the exemption in one sentence without 

analysis). But no one knows where the “business of baseball” stops or 

starts, and no one seriously contends that every act that is any way related 

to professional baseball is cloaked with antitrust immunity. See Charles 

                                      
7 See also Butterworth v. Nat’l League of Pro. Baseball Clubs, 644 So. 2d 
1021, 1025 (Fla. 1994) (agreeing with Piazza, because “none of the other 
cases have engaged in such a comprehensive analysis of Flood and its im-
plications [and] simply state that baseball is exempt and cite to one or 
more of the baseball trilogy without any discussion at all”); Morsani v. Ma-
jor League Baseball, 663 So. 2d 653, 657 (Fla. Dist. Ct. App. 1995) (follow-
ing Butterworth and Piazza). 
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O. Finley, 569 F.2d at 541 n.51 (“We recognize that this exemption does 

not apply wholesale to all cases which may have some attenuated relation 

to the business of baseball.”); City of San Jose v. Office of the Comm’r of 

Baseball, 776 F.3d 686, 690 (9th Cir. 2015) (the exemption “doesn’t neces-

sarily mean all antitrust suits that touch on the baseball industry are 

barred…. Nor does it mean that MLB or its franchises are immune from 

antitrust suit”). 

Finally, some courts have taken an ad hoc approach, attempting to 

discern the “integral” or “central” parts of the business, Pro. Baseball Schs. 

& Clubs, Inc. v. Kuhn, 693 F.2d 1085, 1086 (11th Cir. 1982), or its “unique 

characteristics and needs,” Postema v. Nat’l League of Pro. Baseball Clubs, 

799 F. Supp. 1475, 1489 (S.D.N.Y. 1992), rev’d on other grounds, 998 F.2d 

60 (2d Cir. 1993), and apply the exemption to only those activities. These 

courts recognize that Federal Baseball and its progeny—even if not limited 

to the reserve clause—must have some limiting principle. For example, a 

court in this Circuit held that the exemption does not encompass “[a]nti-

competitive conduct toward umpires” because it is “not an essential part 

of baseball.” Id. at 1489; see also Laumann v. Nat’l Hockey League, 56 F. 

Supp. 3d 280, 297 (S.D.N.Y. 2014) (holding that the baseball exemption 

does not apply to territorial broadcasting restrictions). Yet, as scholars 

have observed, this Goldilocks approach presents intractable line-drawing 
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problems, especially because there is no statutory language or legislative 

purpose to guide it. Why, for example, are umpires who call balls and 

strikes not essential to each and every MLB game? Under this approach, 

“the scope of baseball’s antitrust exemption has become whatever the re-

viewing court says it is.” Joseph J. McMahon, Jr. & John P. Rossi, A His-

tory and Analysis of Baseball’s Three Antitrust Exemptions, 2 VILL. SPORTS 

& ENT. L.F. 213, 243 (1995). 

Before Flood, this Court addressed the exemption in Salerno, 429 

F.2d 1003. Judge Friendly’s opinion in that case was highly critical of the 

exemption’s underpinnings, but applied Supreme Court precedent to hold 

that the exemption precluded an umpire’s antitrust claims. Id. at 1005. 

Salerno gave no indication of its view of the baseball exemption’s scope—

stating merely that Federal Baseball and Toolson hold that “professional 

baseball is not subject to the antitrust laws.” Id.  

A more recent unpublished summary order relied on Flood and Sa-

lerno to affirm the dismissal of antitrust claims brought by baseball scouts 

after examining the complaint to determine whether the claims fell within 

the “business of baseball.” Wyckoff, 705 F. App’x at 29 (“Plaintiffs’ own al-

legations foreclose their argument that they are not involved in the busi-

ness of baseball.”). Plaintiffs acknowledge that under Salerno and Wyckoff, 

the conduct here falls under the exemption—minor league affiliations are 

Case 22-2859, Document 60, 01/09/2023, 3448913, Page36 of 68



 

28 
 

central to the business of baseball. But the time is ripe for the Supreme 

Court to abolish the exemption. 

3. The Narrowly Confined Curt Flood Act of 1998 

The exemption that shields MLB from antitrust liability in this case 

owes its existence solely to the judicial branch. The only legislation that 

speaks to the baseball exemption is the Curt Flood Act of 1998 (the “CFA”), 

which withdrew the exemption for the employment of MLB players. See 

15 U.S.C. § 26b. Contrary to MLB’s contention below, Congress did not 

codify or extend the exemption in the CFA. Just the opposite: Congress 

remained neutral about the baseball exemption’s scope and continued vi-

tality. The CFA’s plain text thus instructs courts not to “rely on the enact-

ment of this section as a basis for changing the application of the antitrust 

laws to any conduct,” other than MLB players’ employment. Id. § 26b(b). 

The CFA’s enactment history confirms Congress’s intent to address 

only MLB players’ ability to bring antitrust claims and to otherwise stay 

out of the thicket. The CFA was enacted to address a particular concern 

over the employment of MLB players. MLB owners and players had ear-

lier failed to reach a collective bargaining agreement, leading to a strike 

in 1994 and the first cancelled World Series since 1904. Eventually, the 

parties reached a deal, agreeing, among other things, to jointly petition 

Case 22-2859, Document 60, 01/09/2023, 3448913, Page37 of 68



 

29 
 

Congress for a limited abrogation of baseball’s court-created antitrust ex-

emption, only as to major league players. See Nathaniel Grow, The Curi-

ously Confounding Curt Flood Act, 90 TUL. L. REV. 859, 876-77 (2016) (cit-

ing agreement that the parties “will jointly request and cooperate in lob-

bying the Congress to pass a law that will clarify that Major League Base-

ball Players are covered under the antitrust laws” (emphasis added)).  

In a unique process, MLB and its players controlled the statutory 

drafting, working with Congress to resolve their private dispute on the 

narrowest grounds. Id. at 879-89. Members of Congress made clear that 

they did not want to do anything more than resolve that narrow dispute 

and ensure that all other antitrust issues would revert to the courts. See 

S. Rep. No. 105-118, at 6 (1997) (JA 145) (Senate committee report noting 

that “the passage of this bill does not affect the applicability or nonapplica-

bility of the antitrust laws in any other context beyond that specified in 

subsection 27(a)” (emphasis added)); 144 Cong. Rec. 18,175 (1998) (state-

ment of Sen. Orin Hatch) (JA 156) (“[W]hatever the law was before the 

enactment of this legislation, it is unchanged by the passage of the legis-

lation.” (emphasis added)). Senator Hatch, the Senate co-sponsor, noted 

that “Congress is taking no position on the current state of the law one 

way or the other,” and “intended to incorporate the entire jurisprudence of 
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the antitrust laws, as it now exists and as it may develop.” 144 Cong. Rec. 

18,175, supra (emphasis added).  

The bill’s intended effect on the then-existing, conflicted lower court 

precedent regarding the scope of baseball’s antitrust exemption was fur-

ther clarified during a later exchange between Senator Hatch and Senator 

Paul Wellstone. Senator Wellstone inquired whether the CFA would have 

any effect on lower court precedent that limited the applicability of base-

ball’s antitrust immunity to only those cases involving the use of the re-

serve clause. See 144 Cong. Rec. 18,459 (1998) (statement of Sen. Paul 

Wellstone) (JA 166-67). Senator Hatch confirmed that the bill was not 

meant to disrupt either precedent, explaining that the CFA was “intended 

to have no effect other than to clarify the status of major league players 

under the antitrust laws. With regard to all other context or other persons 

or entities, the law will be the same after passage of the Act as it is today.” 

Id. (statement of Sen. Hatch).8  

                                      
8 Senator Wellstone had good reason to inquire. He represented the State 
of Minnesota, which had just a few months earlier won a ruling in its an-
titrust suit against MLB regarding franchise relocation, allowing the at-
torney general’s investigation into the potential relocation of the Minne-
sota Twins to move forward. See Minnesota Twins Partnership, 1998 WL 
35261131 (“The Court concludes that the ruling in Flood confines the an-
titrust exemption to the narrow area of the reserve clause.”). The Senator 
therefore had a strong incentive to ensure that the CFA would not disturb 
that decision or the ongoing investigation, lest his constituents blame him 
for losing Minnesota’s MLB club. 
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This point was then reiterated by President Clinton in his signing 

statement: he emphasized that the CFA “in no way codifies or extends the 

baseball exemption and would not affect the applicability of those laws to 

certain matters that, it has been argued, the exemption would legitimately 

protect (including franchise relocation rules and the minor leagues).” Pres-

idential Statement on Signing the Curt Flood Act of 1998, 2 Pub. Papers 

1884, 1885 (Oct. 27, 1998) (JA 138) (emphasis added). 

Had Congress instead intended to codify an exemption, as MLB has 

contended, it would have done so in “express terms.” Kimbrough v. United 

States, 552 U.S. 85, 103 (2007). The Sports Broadcasting Act, for example, 

clearly states that “[t]he antitrust laws ... shall not apply to” certain broad-

casting agreements for professional sports. 15 U.S.C. § 1291 (emphasis 

added).9 The CFA, by contrast, does not contain anything resembling an 

explicit baseball exemption. See Jama v. Immigr. & Customs Enf’t, 543 

U.S. 335, 341 (2005) (“We do not lightly assume that Congress has omitted 

from its adopted text requirements that it nonetheless intends to apply.”). 

                                      
9 Similarly, the Charitable Donation Antitrust Immunity Act declares that 
“the antitrust laws ... shall not apply to charitable gift annuities or chari-
table remainder trusts,” 15 U.S.C. § 37(a) (emphasis added), and the Tel-
evision Program Improvement Act states that “[t]he antitrust laws shall 
not apply to any” collective action by television broadcasters to establish 
voluntary broadcast ratings or guidelines, 47 U.S.C. § 303c(c) (emphasis 
added). 
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Before the district court, MLB placed considerable weight on the 

CFA’s language stating that it “does not create, permit or imply a cause of 

action by which to challenge under the antitrust laws” a lengthy list of 

MLB’s business practices. 15 U.S.C. § 26b(b). But this provision does not 

disallow antitrust claims against MLB; it merely clarifies that the CFA 

itself does not establish a right to bring claims unrelated to the employ-

ment of MLB players. In other words, the CFA does exactly what MLB 

and MLB players agreed it would do: it allows the players to assert anti-

trust claims relating to their employment and leaves all other baseball an-

titrust issues as it found them. See Major League Baseball v. Butterworth, 

181 F. Supp. 2d 1316, 1331 n.16 (N.D. Fla. 2001) (“Properly construed, [the 

CFA] does not affect the issues in the case at bar one way or the other, 

because Congress explicitly indicated its intention not to affect issues 

other than direct employment matters.”), aff’d on other grounds sub nom. 

Crist, 331 F.3d 1177. 

This construction of the CFA follows not only from its text, history, 

and purpose but also from the oft-quoted axiom that “exemptions from the 

antitrust laws are to be narrowly construed.” Grp. Life & Health Ins. Co. 

v. Royal Drug Co., 440 U.S. 205, 231 (1979) (emphasis added); see also Un-

ion Labor Life Ins. Co. v. Pireno, 458 U.S. 119, 126 (1982). Courts are un-

derstandably reluctant to immunize broad swaths of business practices 
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from antitrust challenge without clear statutory language because doing 

so would contravene “our national economic policy” of “faith in the value 

of competition.” Standard Oil Co. v. FTC, 340 U. S. 231, 248 (1951); see 

also United States v. Phila. Nat’l Bank, 374 U.S. 321, 348 (1963) (“This 

canon of construction … reflects the felt indispensable role of antitrust pol-

icy in the maintenance of a free economy.”). Any ambiguity in the CFA 

should therefore be resolved in favor of “free and unfettered competition.” 

N. Pac. Ry. Co. v. United States, 356 U.S. 1, 4 (1958). 

The CFA was a narrow intervention targeted specifically to the em-

ployment of MLB players because that is what the players and MLB 

jointly asked Congress to do. Congress’s decision not to take action on 

other aspects of the court-created exemption should not be confused with 

approval or acquiescence. The Supreme Court has often recognized that 

“Congress’ silence is just that – silence.” Cmty. for Creative Non-Violence 

v. Reid, 490 U.S. 730, 749 (1989) (quoting Alaska Airlines, Inc. v. Brock, 

480 U.S. 678, 686 (1987)); see also Kimble, 576 U.S. at 472 (Alito, J., dis-

senting) (“[I]t is at best treacherous to find in congressional silence alone 

the adoption of a controlling rule of law.”) (quoting Girouard v. United 

States, 328 U.S. 61, 69 (1946)). Likewise, this Court has warned that 

judges “should be cautious in inferring legislative action from legislative 
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inaction, or inferring a Congressional command from Congressional si-

lence.” Am. Civil Liberties Union v. Clapper, 785 F.3d 787, 810 (2d Cir. 

2015). 

That warning makes sense: “[i]t is impossible to assert with any de-

gree of assurance that congressional failure to act represents affirmative 

congressional approval of [a particular] statutory interpretation.” Alexan-

der v. Sandoval, 532 U.S. 275, 292 (2001) (internal quotation marks omit-

ted). After all, “[t]here are many reasons Congress might not act … and 

most of them have nothing at all to do with Congress’ desire to preserve 

the decision.” Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 826 

(2014) (Thomas, J., dissenting). This is particularly germane here: as the 

enactment history confirms, Congress explicitly wanted to defer to the 

courts on this issue.  

B. The “Baseball Exemption” is an Improper Immunity That Has 
Allowed MLB to Crush Competition and Harm the Public 

Most rules defended on the ground of stare decisis have engendered 

reliance interests shared by many different parties. See, e.g., Kimble, 576 

U.S. at 457 (“considerations favoring stare decisis are at their acme” in 

“cases involving property and contract rights …. because parties are espe-

cially likely to rely on such precedents when ordering their affairs” (cita-

tions and internal quotation marks omitted)). Not this rule. Only MLB re-

lies on it, to the detriment of everyone else. And even though the reliance 

Case 22-2859, Document 60, 01/09/2023, 3448913, Page43 of 68



 

35 
 

interest that was the centerpiece of Flood—the reserve system for MLB 

players—has already been scrapped, MLB continues to exploit its unde-

served antitrust immunity. 

The exemption allows MLB to brazenly violate the antitrust laws, 

harming the public by reducing output and raising prices while it rakes in 

monopoly profits for its cartel of MLB clubs. This case is a prime example 

of MLB’s overreach. Plaintiffs were once successful organizations that 

served their communities and provided live affiliated professional baseball 

where it would otherwise have been inaccessible and unaffordable. JA 13-

15. Not anymore. By conspiring to restrain competition in the market for 

affiliations, MLB and its clubs have caused each of the Plaintiffs’ enter-

prise value to decline precipitously and threatened their existence. With-

out an affiliation, moreover, the economic benefits that Plaintiffs have pro-

vided to their local communities have been diminished, and in the case of 

the Staten Island Yankees, eliminated entirely. 

Every time the baseball exemption shields MLB’s anticompetitive 

conduct, it vitiates the compelling public interests protected by the Sher-

man Act, “the Magna Carta of free enterprise.” United States v. Topco As-

socs., Inc., 405 U.S. 596, 610 (1972). Recognizing the importance of free 

and open markets, courts have “disfavored” implied antitrust immunities 

and “strictly construed” express statutory exemptions. Fed. Mar. Comm'n, 
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411 U.S. at 733. As a result, general antitrust exemptions, like the one 

MLB enjoys, are rare. See, e.g., 15 U.S.C. § 1291 (exempting certain broad-

casting agreements for professional sports from the antitrust laws). In-

deed, every other sporting organization is subject to the antitrust laws. See, 

e.g., Bd. of Regents of the Univ. of Okla., 468 U.S. at 120; Alston, 141 S. Ct. 

at 2166. The baseball exemption is thus an unjustified exception to our 

national economic “policy of competition.” Alston, 141 S. Ct. at 2147. 

To be sure, the Supreme Court is sometimes reluctant to reverse stat-

utory stare decisis. But the Court’s “precedents applying common-law stat-

utes” like the antitrust laws are not afforded “stringent statutory stare de-

cisis.” Ramos v. Louisiana, 140 S. Ct. 1390, 1413 n.2 (2020) (Kavanaugh, 

J., concurring in part). Rather, the Supreme Court “has viewed stare deci-

sis as having less-than-usual force in cases involving the Sherman Act.” 

Kimble, 576 U.S. at 461. And it has frequently reversed course on outdated 

antitrust rules, even longstanding ones, that did not withstand economic 

scrutiny. See, e.g., Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 551 

U.S. 877, 905 (2007) (eliminating almost 100-year per se illegality for min-

imum resale price maintenance agreements: “Congress intended § 1 [of 

the Sherman Act] to give courts the ability to develop governing principles 

of law in the common-law tradition.” (internal quotation marks omitted)); 

State Oil Co. v. Khan, 522 U.S. 3, 21 (1997) (eliminating per se illegality 
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for maximum resale price maintenance agreements: “[T]his Court has re-

considered its decisions construing the Sherman Act when the theoretical 

underpinnings of those decisions are called into serious question.”); Cont’l 

T. V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 57-59 (1977) (eliminating per 

se rule prohibiting vertical restraints on the sale of a manufacturer’s prod-

ucts).10 The same result should ultimately apply to the baseball exemption 

when the Supreme Court can revisit it in this case.  

III. The Court Should Apply Existing Precedent So That Plain-
tiffs May Seek to Overturn It 

The Supreme Court cannot “properly place on the shoulders of Con-

gress” the burden of correcting its “own error.” Girouard, 328 U.S. at 69-

70. That responsibility lies with the Supreme Court itself. This Court, 

though, remains bound by the Supreme Court’s outdated baseball prece-

dents. Plaintiffs acknowledge that these precedents, as applied in Salerno 

and Wyckoff, presently immunize MLB for the anticompetitive conduct 

that injured Plaintiffs. And this Court must, of course, apply controlling 

precedent even when it is wrong. But the Court should, if it sees fit, dis-

patch this case to the Supreme Court with a message attached: Enough 

already.  

                                      
10 See also Eskridge, Overruling Statutory Precedents, supra note 6, at 
1376-81 (describing the Court’s practice with respect to “common law” 
statutes like the Sherman Act). 

Case 22-2859, Document 60, 01/09/2023, 3448913, Page46 of 68



 

38 
 

CONCLUSION 

For the foregoing reasons, the Court should hold that Plaintiffs allege 

a violation of the Sherman Act but for the ill-advised “baseball exemption.” 

Respectfully submitted, 
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 UNITED STATES DISTRICT COURT 
 SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------------  x 

 : 
 : 
 : 
 : 
 : 
 : 
 : 
 : 
 : 
 : 
 : 
 : 
 : 
 : 
 : 
 : 
 : 
 : 
 : 
 : 
 x 

 21-cv-10876 (ALC) 

 OPINION GRANTING 
 MOTION TO DISMISS 

 NOSTALGIC PARTNERS, LLC, D/B/A 
 THE STATEN ISLAND YANKEES; ONEONTA 
 ATHLETIC CORPORATION, D/B/A THE 
 NORWICH SEA UNICORNS; SPORTS 
 ENTERPRISES, INC., D/B/A SALEM-KEIZER 
 VOLCANOES; TRI-CITY VALLEYCATS, INC., 

 Plaintiffs, 

 -against- 

 THE OFFICE OF THE COMMISSIONER OF 
 BASEBALL, AN UNINCORPORATED 
 ASSOCIATION  D  /  B  /  A  MAJOR LEAGUE BASEBALL 

 Defendant. 
 --------------------------------------------------------------------- 

 ANDREW L. CARTER, JR., District Judge: 

 Four Minor League Baseball (“MiLB”) teams allege that Defendant, Major League Baseball 

 (“MLB”), violated Section 1 of the Sherman Act by orchestrating a horizontal agreement among 

 its 30 MLB Clubs to exclude Plaintiffs and 36 other MiLB teams from MLB’s new Professional 

 Development League. 

 Defendant moves to dismiss on three grounds: 1) Plaintiffs lack antitrust standing;  2) Plaintiffs 

 fail to state an antitrust violation; 3) MLB’s antitrust exemption bars Plaintiffs’ claim. 

 1 
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 I find that the plaintiffs have established antitrust standing and have adequately pleaded an 

 antitrust violation.  MLB’s antitrust exemption, which has existed since 1903, is a different skein 

 of yarn. 

 Although Congress  chipped away at the exemption in 1998, the exemption—as modified—has 

 been consistently upheld by courts, including the Second Circuit.  Plaintiffs believe that the 

 Supreme Court is poised to knock out the exemption, like a boxer waiting to launch a left hook 

 after her opponent tosses out a torpid jab.  It’s possible.  But until the Supreme Court or Congress 

 takes action, the exemption survives; it shields MLB from Plaintiffs' lawsuit. 

 BACKGROUND 

 Major league baseball teams compete against each other for the best players and for 

 opportunities to win the World Series.  They also compete against each other for revenue.  In this 

 competitive milieu, major league clubs work closely with their minor league affiliates.  New 

 players start in the minor leagues, and major league teams send injured stars to the minors to 

 rehab injuries.  The prospect of seeing future or rehabilitating major leaguers helps minor league 

 teams fill stands and sell merchandise.  Cooperation between major league teams and their minor 

 league affiliates benefits fans, allowing them the opportunity to see more professional baseball 

 games in more communities. Complaint ¶ 54. 

 From 1903 until 2020, the relationship between MLB Clubs and MiLB teams was governed 

 by the Professional Baseball Agreement (“PBA”), a contract between MLB and the National 

 2 
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 Association of Professional Baseball Leagues, an organization of minor leagues and minor 

 league clubs. Compl. ¶49-60. Under the PBA, while major league clubs paid all of the payroll 

 costs for players, managers, and trainers, minor league teams paid 8 percent of ticket sales to 

 their major league counterparts.  Individual MLB Clubs and MiLB teams were all separately 

 owned and economically distinct franchises with the exception of 25 MiLB teams that are owned 

 by their affiliate MLB Club. Compl. ¶¶ 2, 13.  Unfettered, each team would be able to choose as 

 few or as many minor league affiliates as they wished.  But the PBA prevented MLB Clubs from 

 having more than six MiLB affiliates.  This system resulted in 30 MLB Clubs with 160 affiliates, 

 out of a possible 180.  Compl. ¶53-55. 

 In September 2020, MLB allowed the PBA to expire and announced a new organizational 

 plan—the Professional Development League (“PDL”). Under the PDL, MLB 

 contracts directly with MiLB teams through PDL license agreements instead of contracting with 

 the National Association. The new plan reduced the number of MiLB leagues from six to four 

 and limited MLB Clubs to a maximum of four affiliates, thereby reducing the total number of 

 MiLB affiliations. Compl. ¶60.  Plaintiffs are among the 40 minor league teams who lost their 

 affiliations. 

 PROCEDURAL HISTORY 

 On December 20, 2021, Plaintiffs filed the complaint.  Defendants filed the motion to 

 dismiss on April 22, 2022; Plaintiffs opposed on May 27.  On June 15, the United States filed a 

 statement of interest.  Defendants filed a reply on June 17.  The reply also addressed the 

 3 
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 statement of interest filed by the United States.  Plaintiffs submitted a response to the statement 

 of interest on July 1.  The motion is fully briefed. 

 DISCUSSION 

 1)  PLAINTIFFS HAVE ESTABLISHED ANTITRUST STANDING. 

 For antitrust standing, a private plaintiff must plausibly allege (a) antitrust injury and (b) that it 

 is an efficient enforcer of the antitrust laws.  Gatt  at 76. 

 A)  ANTITRUST INJURY 

 “[The Second Circuit’s] jurisprudence culminating in  Gatt Communications, Inc. v. PMC 

 Associates, LLC  established a three-part test for  determining whether the plaintiff has alleged an 

 antitrust injury:  “(1) the court must identify the practice complained of and the reasons such a 

 practice is or might be anticompetitive; (2) the court must identify the actual injury the plaintiff 

 alleges…[which] requires us to look to the ways in which the plaintiff claims it is in a worse 

 position as a consequence of the defendant’s conduct; and (3) the court compares the 

 anticompetitive effect of the specific practice at issue to the actual injury the plaintiff alleges.” 

 IQ Dental Supply, Inc. v. Henry Schein, Inc  ., 924  F. 3d 57 at 62-63 (2d Cir. 2019) (internal 

 quotations and citations omitted). 

 4 
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 i)  STEP 1 

 At step 1, the plaintiffs must allege that the Defendants have engaged in unlawful 

 anticompetitive conduct.  Port Dock and Stone Corp.  v. Oldcastle Ne., Inc  ., 507 F.3d 117, 122 

 (2d Cir. 2007).  “The bar for such a showing is a low one.”  IQ  at 63.  As stated below, Plaintiffs 

 sufficiently allege unlawful anticompetitive conduct by the Defendants, claiming that Defendant 

 orchestrated a plan to reduce minor league affiliations, resulting in an actual adverse effect on 

 competition in the market for minor league affiliations. 

 ii)  STEP 2 

 At step 2, a court must “look to the ways in which the plaintiff claims it is a worse position as a 

 consequence of the defendant’s conduct.”  Gatt Communs.,  Inc., v. PMC Assocs., L.L.C  ., 711 F.3d 

 68, at 76. (internal citation and quotation omitted).  Defendant’s anticompetitive actions resulted 

 in Plaintiffs losing their affiliations.  Without their affiliations, ousted teams cannot attract top 

 talent and are barred from playing against affiliated MiLB teams, which Plaintiffs argue 

 “effectively destroy[s]” them. Compl. ¶ 1.  This is sufficient. 

 iii)  STEP 3 

 At step 3, the plaintiffs “must demonstrate that the Defendant’s anticompetitive conduct caused 

 its actual injury.”  IQ  at 64-65.   Plaintiffs are  prevented from competing for affiliation with any 
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 of the 30 major league teams; therefore, the actual injury flows from the defendant's cap on 

 affiliations. 

 But Defendant claims that Plaintiffs were previously involved in a scheme that they now claim is 

 anticompetitive.  1  Defendant claims that “harm caused by expulsion from an allegedly 

 anticompetitive agreement is not the type of injury that the antitrust laws were designed to 

 remedy.” Def Mot p. 13-14.  According to Defendants, this bars Plaintiffs’ claim. This is 

 incorrect. 

 “A party that participated in or even benefited from a restrictive arrangement is not prevented 

 from suing under the antitrust laws.”  Plaintiff Opp. p.14.   The Second Circuit has held that 

 “regardless of how [plaintiff] entered the market, once [plaintiff] was in the market it had a right 

 to do business in a market undistorted by unlawful anticompetitive conduct.”  IQ Dental Supply  , 

 924 F. 3d at 64.  In  Volvo N. Am. Corp. v. Men’s Int’l  Prof’l Tennis Council  , the Second Circuit 

 held that even a “cartel member has antitrust standing to challenge the cartel to which it belongs, 

 to the extent that the member can demonstrate antitrust injury.” 857 F.2d 55, 67-68 (2d Cir. 

 1988). Plaintiff Opp. p 14 

 Defendants further claim that the Second Circuit’s holding in  Gatt  precludes a finding that 

 Plaintiffs have antitrust standing.  That cricket won’t sing. 

 1  Plaintiffs have clarified that their claim is that,  regardless of how they entered into the market, 
 their injury stems from being prevented from  currently  competing for affiliations with major 
 league teams. 
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 a)  FACTS OF GATT 

 Gatt sold commercial land and mobile radios in New York State.  Vertex manufactured and 

 distributed radios.  Gatt and Vertex entered into an agreement enabling Gatt to serve as a licensed 

 dealer of Vertex radios.  This agreement was subject to termination by either party without cause. 

 PMC, the defendant, also a dealer of Vertex radios, served as Vertex’s sales representative in 

 New York.  Vertex told Gatt that PMC would orchestrate and support Gatt’s efforts to sell Vertex 

 radios.  Several New York City and New York State agencies purchased large quantities of 

 Vertex radios by soliciting bids from Vertex dealers.  Gatt  71-72. 

 PMC, Gatt, and others launched a bid-rigging scheme.  PMC would decide ahead of time which 

 dealer would win bids by encouraging other dealers in the scheme to refrain from submitting 

 bids or submit inflated bids.  Every dealer would get a share of bids. The plaintiff participated in 

 this scheme and won some bids, but the plaintiff didn’t like the value or number of bids that it 

 won.  As a result, the plaintiff decided to break ranks and submit a bid for a sale of Vertex radios 

 to the Transit Authority even though PMC warned them not to bid on the project.  Plaintiff won 

 the bid, angering the defendant. Defendant convinced Vertex to terminate the license agreement 

 with Gatt.  Gatt  72-73. 

 b)  ANALYSIS OF GATT 

 The Circuit held that the plaintiff lacked antitrust injury because its injury—termination of a 

 license agreement—did not flow from what made the bid-rigging scheme unlawful. The harm 
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 that flowed from the bid-rigging scheme was artificially inflated prices for the government 

 purchasers, not harm to competition between dealers.  The plaintiff was not injured by the 

 inflated prices.  Gatt  at 79. 

 It is not enough for a plaintiff to suffer injury in an anticompetitive environment; an unlawful, 

 anticompetitive act must cause the injury.  In  Gatt  ,  the plaintiff and defendants created the 

 illusion of competition by having competing bids submitted to government agencies, but the 

 winner was predetermined.  While expelling Plaintiff  from the bid-rigging scheme reduced the 

 number of conspirators, it didn’t reduce the number of competitors, since the competitors were 

 competitors in name only. 

 Moreover, the bid rigging scheme affected only one brand of commercially available radios. This 

 didn’t take place in a stand-alone, unique market, like professional baseball. (“Gatt has alleged a 

 conspiracy involving only one brand of commercial land mobile radios and has not pleaded that 

 the brand constitutes a stand-alone market.”  Gatt  at 77.).  Even if Defendant terminated the 

 license to retaliate against Plaintiff and to continue perpetuating the bid rigging scheme, the 

 anticompetitive act—assuming it was in fact anticompetitive—was the orchestrating of the 

 bid-rigging scheme, not the termination of Plaintiff’s license agreement.  The anticompetitive act 

 harmed the purchasers, not the Plaintiff. 

 Here, the anticompetitive act serves to reduce competition between rivals by preventing plaintiffs 

 from competing with each other for affiliations and preventing MLB clubs from competing with 

 each other to affiliate with more minor league teams.  The plaintiffs’ injury—their inability to 

 compete for affiliations with major league teams—is directly linked to the anticompetitive act. 

 8 
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 B)  EFFICIENT ENFORCER TEST 

 The efficient enforcer analysis requires an examination of the following four factors: 

 “(1) The directness or indirectness of the asserted injury; (2) the existence of an 

 identifiable class of persons whose self interest would normally motivate them to 

 vindicate the public interest in antitrust enforcement; (3) the speculativeness of the 

 alleged injury; and (4) the difficulty of identifying damages and apportioning them 

 among direct and indirect victims so as to avoid duplicative recoveries.”  Gatt  at 78, citing 

 Paycom Billing Servs. v. MasterCard Int’l, Inc  ., 467  F.3d 283 at 290-91 (2d. Cir. 2006). 

 The Defendant claims in a footnote, that plaintiffs are not efficient enforcers, relying again on a 

 misinterpretation of  Gatt  .  Def. motion p. 16-17 note  10.  As stated above, the plaintiffs have 

 suffered direct injuries as a result of the anticompetitive agreement, as a result, they are in the 

 class of persons whose self interest has motivated them to vindicate the public interest.  The 

 injury is not speculative, and there should be no great difficulty apportioning damages among 

 direct and indirect victims.  Plaintiffs satisfy the requirements of the efficient enforcer analysis. 

 2)  PLAINTIFFS HAVE SUFFICIENTLY PLEADED AN ANTITRUST CLAIM. 

 UNDER SECTION 1 OF THE SHERMAN ACT. 

 To state a Section 1 Sherman Act claim, a plaintiff must plausibly allege an agreement 

 between two or more entities that amounts to an unreasonable restraint of trade.  Bell Atl. Corp. v. 

 9 
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 Twombly  , 550 U.S. 544, 570 (2007). A claim is facially plausible if “it allows the court to draw 

 the reasonable inference” that an unlawful agreement occurred.  Ashcroft v. Iqbal  , 556 U.S. 662, 

 678 (2009). 

 A)  AGREEMENT TO RESTRAIN TRADE 

 The “central evil addressed by Sherman Act § 1 is the “elimin[ation of] competition that 

 would otherwise exist.”  Am. Needle, Inc. v. NFL  , 560  U.S. 183, 195 (2010). The threshold 

 question in § 1 cases is whether there was an agreement with effects on competition at all. 

 Twombly  , 550 U.S. at 553 (the critical question is  whether the “conduct [restraining trade] 

 stem[s] from independent decision or from an agreement, tacit or express”). Such an agreement 

 must “join together separate decision makers” with “separate economic interests” to constitute 

 the type of concerted action the Sherman Act seeks to prohibit.  Copperweld Corp. v. Indep. Tube 

 Corp  ., 467 U.S. 752, 769 (1984). But “a conclusory  allegation of agreement” is insufficient. 

 Twombly  , 550 U.S. at 557. 

 To allege the existence of an agreement at the motion to dismiss stage, a plaintiff may 

 show direct evidence, such as “a recorded phone call in which two competitors agreed to fix 

 prices at a certain level.”  Mayor And City Council  of Balt. v. Citigroup, Inc  ., 709 F.3d 129, 136 

 (2d Cir. 2013). In the absence of direct evidence, a plaintiff must present circumstantial facts to 

 support the inference of an agreement such as a common motive to conspire or “evidence of 

 conduct that goes against the individual economic self-interest of the alleged conspirators.”  Id  . 

 In  NCAA v. Board of Regents  , 468 U.S. 85 (1984), the  Court held that a television plan 
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 among NCAA college football teams constituted a horizontal agreement that restricted trade. The 

 plan put a limit on the number of games for which a team could sell television broadcasting 

 rights, thereby limiting output of broadcasting contracts and televised college football.  Id  at 94. 

 Despite rejecting the petitioner’s characterization of the agreement as a boycott, the Court agreed 

 that the plan was evidence of “an agreement among competitors on the way in which they will 

 compete with one another.”  Id  . at 99. This finding  was supported by evidence that if it were not 

 for the artificial limit imposed by the plan, competition between teams would yield a greater 

 number of broadcasting contracts and televised football.  Id  . at 108. 

 Here, Plaintiffs point to MLB’s widely publicized reorganization plan as direct evidence 

 of an agreement among competitors to restrict output of Club affiliations. Compl. ¶ 60. Like in 

 Board of Regents  , Plaintiffs successfully allege that  a competitive market without the agreement 

 would have produced a greater number of affiliations, as shown by the greater output under the 

 PBA.  2 

 B)  UNREASONABLE RESTRAINT OF TRADE 

 If a plaintiff makes a plausible allegation of an agreement to restrain trade, they must then 

 allege that the restraint of trade is unreasonable per se, under the rule of reason, or under an 

 abbreviated rule of reason—the “quick look” test.  Nat’l Soc’y of Prof’l Eng’rs v. United States  , 

 435 U.S. 679, 692 (1978). 

 2  MLB objects to lPlaintiffs’ characterization of the  plan as a boycott, a legal conclusion that 
 “[carries] no weight on a motion to dismiss.” Def. Mot. at 20. At this stage, establishing a 
 boycott is inconsequential since Plaintiffs have advanced a well-pleaded allegation of an 
 agreement to restrain trade in some way.  Twombly  ,  550 U.S. at 553. 
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 i)  Per Se Rule 

 “Per se rules are invoked when surrounding circumstances make the likelihood of 

 anticompetitive conduct so great as to render unjustified further examination of the challenged 

 conduct.”  Bd. of Regents  , 468 U.S. at 100. Courts  apply this test only in circumstances when 

 they have had sufficient experience that allows them to “predict with confidence that [the 

 agreement] would be invalidated in all or almost all instances.”  NCAA v. Alston  , 141 S. Ct. 2141, 

 2156 (2021). 

 Price and output restrictions “are the paradigmatic examples of restraints of trade that the 

 Sherman Act” seeks to prohibit, so they tend to be condemned as illegal per se in most contexts. 

 Bd. of Regents  , 468 U.S. at 107-08. Group boycotts  can also be subject to the per se rule if they 

 have no plausible procompetitive justifications.  Nw.  Wholesale Stationers, Inc. v. Pacific 

 Stationery & Printing Co  ., 472 U.S. 284, 295 (1985). 

 But certain industries and entities require a more thorough inquiry even if the alleged 

 agreement is plainly anticompetitive.  Eng’rs  , 435  U.S. at 692. The Supreme Court has said that it 

 would be “inappropriate” to apply the per se rule to agreements within sports leagues because “a 

 certain degree of cooperation” between competitors is often essential “if the product is to be 

 available at all.”  Bd. of Regents  , 468 U.S. at 101;  Am. Needle  , 560 U.S. at 188.  Application of 

 the per se rule in cases involving sports leagues—including this one—is inappropriate since it 

 would not allow a subsequent consideration of procompetitive justifications. 
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 ii)  ABBREVIATED RULE OF REASON–“QUICK LOOK” REVIEW 

 The rule of reason analysis seeks to determine whether the challenged practice is, on 

 balance, pro- or anti-competitive.  Eng’rs  , 435 U.S.  at 692.  Certain conduct like 

 price or output restrictions may allow for an abbreviated rule of reason analysis—the “quick 

 look” review—without a need to identify the relevant market.  Bd. of Regents  , 468 U.S. at 109. 

 Courts will evaluate conduct under a “quick look” review when a full rule of reason analysis is 

 unnecessary to show that any procompetitive benefit does not outweigh the anticompetitive 

 effects.  Id  . Under this level of review, a plaintiff  is only required to allege an actual adverse 

 effect on competition without identifying the relevant market.  Id  . 

 In the present case, Plaintiffs call for a quick look review due to MLB’s alleged 

 constraints on the output of affiliations. However, a quick look review without addressing the 

 relevant market would be insufficient to evaluate the effects on competition from changes to 

 MLB and MiLB’s complex relationship.  As in  Alston  ,  this “dispute presents complex questions 

 requiring more than a blink to answer.”  Alston  , 141  S. Ct. at 2157. 

 iii)  FULL RULE OF REASON ANALYSIS 

 At the motion to dismiss stage, the full rule of reason inquiry only requires the plaintiff to 

 “identify the relevant market affected by the challenged conduct and allege an actual adverse 

 effect on competition in the identified market.”  Watkins  v. Smith  , No. 12cv4635, 2012 U.S. Dist. 

 13 

Case 1:21-cv-10876-ALC   Document 42   Filed 10/26/22   Page 13 of 17

SPA-13
Case 22-2859, Document 60, 01/09/2023, 3448913, Page64 of 68



 LEXIS 165762, 2012 WL 5868395, at *7 (S.D.N.Y. Nov. 19, 2012),  aff’d  , 561 F. App’x 46 (2d 

 Cir. 2014).  In cases involving sports leagues, the most difficult factual inquiry can be the 

 definition of a relevant market.  Bd. of Regents v.  Nat’l Collegiate Athletic Asso  ., 546 F. Supp. 

 1276, 1296 (W.D. Okla. 1982) (“Because we cannot know what the characteristics of the 

 industry would be in a free market situation, the definition of a relevant market necessarily 

 involves some guesswork.”). A plaintiff must “allege a proposed relevant market that . . . 

 encompasses all interchangeable substitute products even when all factual inferences are granted 

 in plaintiff’s favor.”  Emigra Grp., LLC v. Fragomen,  Del Rey  ,  Bernsen & Loewy, LLP  , 612 F. 

 Supp. 2d 330, 359 (S.D.N.Y. 2009) (the “outer boundaries [of a market] are determined by the 

 reasonable interchangeability of use or the cross-elasticity of demand between the product itself 

 and substitutes for it.”). 

 In cases involving NCAA college football teams and NFL teams, the Supreme Court 

 found that the markets for broadcasting rights, intellectual property licenses, and even student- 

 athlete labor constituted relevant markets for purposes of evaluating potential antitrust violations. 

 Bd. of Regents  , 468 U.S. 85;  Am. Needle  , 560 U.S.  183;  Alston  , 141 S. Ct. 2141. Consequently, 

 the Court determined that because there are no other products that would be reasonable 

 substitutes for televised college football, NFL merchandise, or Division I talent, the relevant 

 market was limited to the products in question.  Bd.  of Regents  , 468 U.S. at 111. 

 Plaintiffs allege that the relevant market affected by MLB’s conduct is the market for MiLB 

 affiliations. Compl. ¶ 87. Plaintiffs allege that there are no reasonable substitutes for MiLB 

 affiliations, explaining that non-affiliated MiLB teams cannot reach the same pool of talent, 

 14 

Case 1:21-cv-10876-ALC   Document 42   Filed 10/26/22   Page 14 of 17

SPA-14
Case 22-2859, Document 60, 01/09/2023, 3448913, Page65 of 68



 sponsors, or fans, particularly because they are barred from playing against affiliated MiLB 

 teams.  Just as the NCAA and NFL have complete control over the market for college and 

 professional football in the United States, MLB has complete control over the market for 

 baseball.  Plaintiff’s narrowly defined market is appropriate. 

 Addressing the second portion of the full rule of reason analysis—at the motion to dismiss 

 stage—I find that the Plaintiffs have pleaded sufficient facts to show an actual adverse effect on 

 competition in the identified market.  Although professional baseball’s prior regime instituted a 

 cap on affiliations, the current lack of variety concerning the number of minor league affiliates 

 for each club buttresses Plaintiff’s claim that MLB has reduced competition in the market. 

 Whether a major league club has the highest or lowest revenue, whether the team started in the 

 1870s or in 1998, whether a team’s home fans refer to groups of people as y’all, you all, or yinz, 

 whether they prefer thin crust or deep dish pizza, whether they crave abalone or chicken fried 

 steak, whether the team constantly contends or sporadically succeeds, each major league team 

 has exactly four minor league affiliates. 

 3)  BASEBALL’S ANTITRUST EXEMPTION BARS THE LAWSUIT. 

 Section 1 of the Sherman Act forbids “[e]very contract, combination in the form of trust or 

 otherwise, or conspiracy, in restraint of trade or commerce.” 15 U.S.C. Section 1.  “Since 1922, 

 however, the Supreme Court has recognized a judicially created exemption from antitrust 

 regulation for the business of baseball.”  See Fed.  Baseball Club of Balt. v. Nat’l League of 
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 Prof’l Baseball Clubs  , 259 U.S. 200, 208-09, 42 S. Ct. 465, 66 L. Ed. 898, 20 Ohio L. Rep. 211 

 (1922). 

 In  Federal Baseball  , the Court held that “‘giving  exhibitions of base[]ball” was a “purely state 

 affair[]” not subject to regulation by the federal government.’’  Wyckoff v. Office of the Comm’r of 

 Baseball  , 211 F. Supp. 3d 615 at 621 (S.D.N.Y. September  29, 2016) (internal citations and 

 quotations omitted).  The Supreme Court reaffirmed the exemption in  Toolson  .  “[T]he business 

 of providing public baseball games for profit between clubs of professional baseball players was 

 not within the scope of the federal antitrust laws.”  Toolson v. New York Yankees, Inc  ., 346 U.S. 

 356, 357, 74 S. Ct. 78, 98 L. Ed. 64 (1953). 

 In  Flood v. Kuhn  , the Supreme Court recognized that  professional baseball is engaged in 

 interstate commerce, but reaffirmed the antitrust exemption.  Flood v. Kuhn  , 407 U.S. 258, 

 282-84, 92 S. Ct. 2099, 32 L. Ed. 2d 728 (1972).  The Court recognized that the exemption was 

 long standing and should be remedied by “Congress and not this Court.”  Id  at 284.  3  In  Wycoff  , 

 the Second Circuit, analyzing baseball’s antitrust exemption, affirmed dismissal of claims 

 brought by baseball scouts, finding that the claims fell within the “business of baseball.”  Wycoff  , 

 705 F. App’x at 29. 

 Here, the United States has filed a statement of interest, urging the Court to scrutinize baseball’s 

 exemption narrowly.  Even analyzing the exemption narrowly, the exemption is wide enough to 

 3  In 1998, Congress passed an act, deciding that the  antitrust exemption would not apply to 
 “conduct, acts, practices or agreements…directly relating to or affecting employment of major 
 league baseball players to play at the major league level.” 26(b)(a). This exception to baseball’s 
 exemption is not relevant to this case. 
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 encompass the claims here.  As Plaintiffs concede,  Wycoff’s  interpretation of baseball’s 

 exemption forecloses their case since minor league affiliations are central to the business of 

 baseball.  Plaintiff’s Opp. p. 8.  Baseball’s antitrust exemption will not brook this lawsuit; the 

 case is dismissed. 

 CONCLUSION 

 For the reasons stated above, the complaint is dismissed.  The Clerk of Court is directed 

 to close this case. 

 SO ORDERED. 

 Dated: October 26, 2022 
 New York, New York 

 /s/ Andrew L. Carter, Jr. 
 ANDREW L. CARTER, JR. 
 United States District Judge 
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