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CERTIFICATE AS TO PARTIES, RULINGS AND RELATED CASES  

Pursuant to D.C. Circuit Rule 28(a)(1), Plaintiff-Appellee Agudas Chasidei 

Chabad of United States, through counsel, hereby certifies as follows: 

 PARTIES AND AMICI  

Appellant, movant below, is Tenex-USA, Incorporated (“Tenam”). Tenam is 

“the US representative of TENEX, a leading global supplier of nuclear fuel cycle 

products and back-end materials, works and services.” JA463 (quoting JA509-10). 

Tenex is the successor of the Soviet Union’s nuclear agency, established in 1942 as 

part of the Soviet Foreign Trade Ministry. JA462 (citing JA499-502). Tenex is 

now part of Rosatom, the Russian Federation’s agency for civilian and military 

nuclear matters. JA459-62 (citing JA490). Three of Tenex’s five directors are 

Rosatom officials, one is the president of another Rosatom entity, and one is 

Tenex’s chief executive. JA462 (citing JA504). Tenex’s articles of incorporation 

provide that “[t]he Company shall be guided in its activities by the basic principles 

of government policy in the area of managing and administering property and 

assets of organizations of the atomic energy complex of the Russian Federation as 

provided by” Russian law. JA463 (quoting JA506).  

Appellee Agudas Chasidei Chabad of United States (“Chabad”), plaintiff 

below, is a religious institution organized under New York law. Chabad was 

founded in the Russian town of Lubavich in 1775. In the wake of the catastrophic 
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upheavals in Russia (including the imposition by the Soviet Union of a death 

sentence on the Sixth Chabad Rebbe for the “counter revolutionary activities” of 

establishing Jewish schools) and then throughout Europe between 1917 and 1945, 

Chabad relocated to New York. Agudas Chasidei Chabad of U.S. v. Russian Fed’n, 

528 F.3d 934, 939 (D.C. Cir. 2008). This case concerns irreplaceable religious 

texts and documents that Chabad had to leave behind when it fled the debacles. As 

this Court discussed in its previous opinion in this case, Russia expropriated 

Chabad’s property in violation of international law. Chabad, 528 F.3d at 942-46. 

Russia has ignored the judgments of the district court to return Chabad’s sacred 

materials.  

The defendants below are the Russian Federation, Russia’s Ministry of 

Culture and Mass Communication, the Russian State Library, and the Russian 

State Military Archive. The Russian State Library and Russian State Military 

Archive are Russian “federal state institution[s]” that were at relevant times under 

control of the Ministry of Culture. Agudas Chasidei Chabad of U.S. v. Russian 

Fed’n, 729 F. Supp. 2d 141, 147 (D.D.C. 2010). The Russian State Library and 

Russian State Military Archive took possession of the Chabad’s property at issue 

in this case.   

The Simon Wiesenthal Center, Inc., a global human rights organization 

focused on confronting the hate and bigotry of modern anti-Semitism through 
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research and education, participated as amicus curiae in the litigation before the 

district court.  

 RULINGS UNDER REVIEW  

Chabad filed this lawsuit in California in 2004 asserting claims against 

defendants (collectively, “Russia”) for expropriation of Chabad’s property in 

violation of international law. Russia filed a motion to dismiss asserting that the 

district court lacked jurisdiction over defendants under the Foreign Sovereign 

Immunities Act (“FSIA”), and raising other defenses. Following transfer to the 

United States District Court for the District of Columbia, the case was assigned to 

Judge Lamberth, who granted Russia’s motion in part and denied it in part. On 

cross-appeals, this Court held that the district court had jurisdiction over Chabad’s 

claims in their entirety, and rejected Russia’s arguments based on the FSIA. 

Chabad, 528 F.3d at 939.  

On remand, Russia withdrew from the case and the district court entered a 

default judgment against all defendants. Chabad, 729 F. Supp. 2d at 148. When 

Russia refused to comply with the judgment, the district court imposed sanctions 

on Russia payable to Chabad. Agudas Chasidei Chabad of U.S. v. Russian Fed’n, 

798 F. Supp. 2d 260, 263 (D.D.C. 2011); Agudas Chasidei Chabad of U.S. v. 

Russian Fed’n, 915 F. Supp. 2d 148, 150 (D.D.C. 2013). The district court 

subsequently entered a money judgment against each of the defendants, “jointly 
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and severally,” in the amount of the accrued sanctions. Agudas Chasidei Chabad of 

U.S. v. Russian Fed’n, 128 F. Supp. 3d 242, 249 (D.D.C. 2015); JA183-84. In a 

series of rulings, the district court held that Chabad was entitled to proceed with 

post-judgment discovery in an effort to identify potentially attachable Russian 

assets. JA129-30; JA145; JA183-84. 

Chabad served documentary and testimonial subpoenas on Tenam seeking 

attachable Russian assets. JA433-48. Tenam filed a motion to quash the subpoenas. 

JA403-04. Tenam’s motion challenged the subpoenas under the Federal Rules of 

Civil Procedure, but did not challenge the district court’s jurisdiction. JA406. On 

December 20, 2019, the district court denied Tenam’s motion. JA622-29. 

On January 22, 2020, Tenam filed a motion under Rule 60(b) of the Federal 

Rules of Civil Procedure, asking the district court to vacate the judgment against 

the Russian Federation (but not the other defendants). JA632-33. Tenam also filed 

a motion seeking leave to file an interlocutory appeal pursuant to 28 U.S.C. § 

1292(b). JA663-64. The district court denied both of Tenam’s motions on July 28, 

2020. JA773-76; JA777-79. On August 24, 2020, Tenam filed a notice of appeal 

from the district court’s order denying Tenam’s Rule 60(b) motion. JA781. 

 RELATED CASES  

1. In a prior appeal in this case, this Court ruled that the district court had 

jurisdiction over Chabad’s claims and rejected Russia’s claim to sovereign 
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immunity under the FSIA. Agudas Chasidei Chabad of U.S. v. Russian Fed’n, 528 

F.3d 934 (D.C. Cir. 2008) (Nos. 07-7002, 07-7006). 

2. This appeal is related to another appeal currently before this Court, Agudas 

Chasidei Chabad of U.S. v. Russian Fed’n, No. 20-7078 (D.C. Cir. filed Aug. 27, 

2020).  

3. Tenam filed a motion in the district court to stay proceedings pending 

resolution of this appeal. The district court denied the motion in a 54-page 

memorandum opinion on November 6, 2020. JA785-838. Tenam moved for a stay 

from this Court, which this Court denied by order dated January 21, 2021. 

4. Chabad filed a motion for summary affirmance or dismissal of this appeal 

for lack of appellate jurisdiction. By order entered on January 21, 2021, this Court 

denied Chabad’s motion, referred the questions raised in the motion to the merits 

panel, and ordered that this appeal be set for argument before the same panel 

assigned to hear No. 20-7078.  
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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Federal Rule of Appellate Procedure 26.1 and D.C. Circuit Rule 

26.1, Appellee Agudas Chasidei Chabad of United States states that it is a non-

profit religious corporation organized under the laws of New York State. Chabad 

has no parent company or shareholders, and therefore no public entity owns or 

controls 10% or more of an interest in Chabad.     
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GLOSSARY 

 
Chabad Agudas Chasidei Chabad of the United States 

Defendants or 
Russia 

The Russian Federation, Russian Ministry of Culture and 
Mass Communication, Russian State Library, and Russian 
State Military Archive 

EEOC The Equal Employment Opportunity Commission  

FSIA Foreign Sovereign Immunities Act, 
codified in relevant part at 28 U.S.C. §§ 1330, 1602-11 

Tenam Tenex-USA Inc. 

Tenam’s Br. Appellant Tenam’s Opening Brief 

VEB State Development Bank VEB.RF  
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JURISDICTIONAL STATEMENT 

Appellant Tenam filed a motion to quash post-judgment subpoenas that 

Chabad served on Tenam pursuant to Rule 69 of the Federal Rules of Civil 

Procedure. The subpoenas were in aid of execution on judgments entered against 

defendants Russian Federation and others. The district court had jurisdiction over 

the underlying lawsuit pursuant to 28 U.S.C. § 1330. See Agudas Chasidei Chabad 

of U.S. v. Russian Fed’n, 528 F.3d 934 (D.C. Cir. 2008) (upholding the district 

court’s jurisdiction).  

In its motion to quash, Tenam challenged the subject matter and scope of 

Chabad’s subpoenas, but did not challenge the district court’s jurisdiction. The 

district court entered an order denying Tenam’s motion on December 20, 2019. 

JA622-29. Tenam did not appeal from that order.  

Instead, on January 22, 2021, Tenam filed a separate motion under Rule 

60(b) of the Federal Rules of Civil Procedure challenging, for the first time, the 

district court’s jurisdiction over the Russian Federation (but not the other 

defendants). JA638. Tenam asked the district court to vacate its judgments insofar 

as they were directed to the Russian Federation. The district court denied that 

motion on July 28, 2020. JA777-79. Tenam filed a notice of appeal from that order 

on August 24, 2020. JA781. 
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For the reasons set forth below in Section I (pages 13-21), Tenam lacks 

standing to challenge the district court’s judgment against the Russian Federation, 

and this Court is therefore without jurisdiction to hear this appeal. 

PERTINENT STATUTES 

The relevant statutory provisions are reproduced in the addendum to this 

brief. 
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STATEMENT OF THE ISSUES 

1. Did Tenam have standing to seek vacatur of the district court’s judgment 

against the Russian Federation in light of: (i) Rule 60(b)’s express limitation that 

relief from a judgment is available only to “a party or its legal representative;” and 

(ii) Tenam’s assertion that it is independent of the Russian Federation and “a 

stranger to these proceedings”? JA411.  

2. Is Tenam’s effort to overturn the district court’s judgments on jurisdictional 

grounds barred by this Court’s 2008 ruling that the district court had jurisdiction 

over Chabad’s claims, and the “doctrine of jurisdictional finality” – i.e., the rule 

that “principles of res judicata apply to jurisdictional determinations – both subject 

matter and personal.” Ins. Co. of Ir. v. Compagne des Bauxites, 456 U.S. 694, 701 

n.9 (1982); Durfee v. Duke, 375 U.S. 106, 113 (1963) (discussing the doctrine). 

3. If this Court concludes that it is appropriate to address its 2008 decision 

holding that the district court had jurisdiction over the Russian Federation, should 

this panel overturn that panel decision applying straightforward application of the 

plain language of the Foreign Sovereign Immunities Act, in light of later panel 

decisions that depart from the statutory text?  

4. Did the district court abuse its discretion when it ordered the return of 

Chabad’s property given: (i) the statutory provision that a “foreign state shall be 

liable in the same manner and to the same extent as a private individual under like 
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circumstances,” 28 U.S.C. § 1606; and (ii) the district court’s thoughtful response 

to the Statements of Interest filed by the United States government?  

STATEMENT OF THE CASE 

 RUSSIA’S EXPROPRIATION OF THE CHABAD COLLECTION1 

Chabad is a religious organization founded in 1775 in the Russian town of 

Lubavitch. Over the following century and a half, Chabad compiled a library of 

sacred texts, referred to as the “Library.” Chabad also collected and preserved 

manuscripts, organizational records, and other religious and historical materials, 

referred to as the “Archive.” The Library and the Archive are referred to 

collectively as the “Collection.”   

In the early 1920s, during the Bolshevik Revolution in Russia, the Soviet 

government condemned Chabad’s religious and secular leader (the Rebbe) to death 

for establishing Jewish schools – an activity that the Soviet government classified 

as “counter revolutionary activities.” He and his followers escaped from Russia, 

but they had to leave the Library behind. The Soviet government confiscated the 

Library, and placed it in the Lenin State Library of the Union of Soviet Socialist 

Republics (the predecessor of the defendant Russian State Library). 

                                                 
1  This section is drawn from the detailed discussion of the Chabad Collection 
and its expropriation by defendants found in this Court’s prior decision at 528 F.3d 
934, 938-39, 942-46. 
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Chabad relocated to Poland. Some members of Chabad, including the 

Rebbe, escaped the slaughter that followed the Nazi and Soviet invasions of Poland 

in 1939, and were able to relocate to America. Chabad had to leave the Archive 

behind. The Nazi government seized the Archive when it occupied Poland, and 

moved the Archive to a castle in Silesia. The Soviet Army took possession of the 

Archive as war booty when it occupied Germany at the end of World War II. The 

Soviet Army placed the Archive in the custody of defendant Russian Military 

Archive.  

Following the collapse of the Soviet Union, Chabad sought return of the 

Collection (the Library and Archive) through legal channels in Russia. Although 

the highest judicial authorities in Russia ruled in Chabad’s favor and ordered that 

the Collection be returned to Chabad, the Russian Federation refused, took direct 

control of the Collection, and retains possession to this day. Chabad, 528 F.3d at 

938-39, 943-46. 

 CHABAD’S LAWSUIT AGAINST RUSSIA FOR RETURN OF THE COLLECTION  

In 2004, Chabad filed a lawsuit against the Russian Federation, the Russian 

Ministry of Culture and Mass Communication, the Russian State Library, and the 

Russian Military Archive (collectively, “Russia”). Chabad invoked the Foreign 

Sovereign Immunities Act (“FSIA”) (codified in relevant part at 28 U.S.C. 

§§ 1330, 1602-11), and claimed that Russia had expropriated the Collection in 
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violation of international law. 28 U.S.C. § 1605(a)(3) (addressing claims against a 

“foreign state” for expropriations of property in violation of international law).  

Russia filed a motion to dismiss, asserting immunity for all defendants under 

the FSIA, and raising other defenses. The district court granted Russia’s motion as 

to the Library, and denied the motion as to the Archive. Agudas Chasidei Chabad 

of U.S. v. Russian Fed’n, 466 F. Supp. 2d 6, 31 (D.D.C. 2006). Chabad and Russia 

both appealed. This Court rejected Russia’s sovereign immunity claims, and 

upheld the district court’s jurisdiction as to Chabad’s claims in their entirety. 

Chabad, 528 F.3d at 939 (“We therefore affirm the judgment of the district court 

finding jurisdiction over Agudas Chasidei Chabad’s claims concerning the 

Archive;  we reverse its finding of Russia’s immunity as to the Library claims 

based on the events of 1917-1925 and 1991-1992.”). 

On remand, Russia filed a notice withdrawing from the lawsuit. JA85-87. 

Following further proceedings, the district court entered a default judgment against 

Russia ordering the return of the Collection. Agudas Chasidei Chabad of U.S. v. 

Russian Fed’n, 729 F. Supp. 2d 141, 148 (D.D.C. 2010). When Russia refused to 

comply with the district court’s order, the court imposed sanctions on Russia in the 

amount of $50,000 per day payable to Chabad, and authorized Chabad to begin 

discovery to identify attachable assets. Agudas Chasidei Chabad of U.S. v. Russian 

Fed’n, 798 F. Supp. 2d 260 (D.D.C. 2011); Agudas Chasidei Chabad of U.S. v. 
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Russian Fed’n, 915 F. Supp. 2d 148, 150 (D.D.C. 2013). At Chabad’s request, the 

district court later reduced the accumulated sanctions to a monetary judgment. 

Agudas Chasidei Chabad of U.S. v. Russian Fed’n, 128 F. Supp. 3d 242, 249 

(D.D.C. 2015).  

 CHABAD’S SUBPOENAS DIRECTED TO ENTITIES HOLDING RUSSIAN ASSETS 

Having in hand the district court’s initial judgment requiring return of the 

Collection, and a money judgment for accrued sanctions, Chabad served subpoenas 

on institutions in the United States known to have financial or governmental ties to 

the Russian Federation, including Tenam. Chabad’s subpoenas were directed to 

determining: (i) whether Tenam has attachable assets of the Russian Federation, 

such as nuclear material or equipment, and/or (ii) whether Tenam is itself an alter 

ego of the Russian Federation, in which case all of its assets would be potentially 

subject to attachment. See First Nat’l City Bank v Banco Para el Comercio 

Exterior de Cuba, 462 U.S. 611, 629 (1983) (a court may disregard a the corporate 

form of a foreign sovereign instrumentality where, e.g., “a corporate entity is so 

extensively controlled by its owner that a relationship of principal and agent is 

created”); McKesson Corp. v. Islamic Republic of Iran, 52 F.3d 346, 352 (D.C. Cir. 

1995) (“In the international context, jurists and scholars recognize that when a 

state-controlled corporation implements state policies, its separate corporate 

existence does not shield the state from liability.”).   
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Tenam filed a motion to quash the subpoenas. Its motion rested on two 

seemingly inconsistent arguments. At the outset, Tenam argued that the subpoenas 

were misdirected because they were not directed to attachable assets. According to 

Tenam, it is “a private corporation that is not subject to the direction, control, or 

management of Russia or any state-owned corporation,” and as such, “its assets 

cannot be used to satisfy a judgment entered against Russia.” JA413-15. Tenam 

asserted that it “does not, and indeed cannot, . . . speak on behalf of the Russian 

Federation or other sovereign agencies.” JA410. Yet at the same time, Tenam 

argued that Chabad’s subpoenas “implicate U.S. foreign policy interests and could 

pose significant risks to the U.S.-Russia relations.” JA414. Tenam did not explain 

how Chabad’s discovery could be aimed at “a private, separate juridical entity,” 

JA416, and still have the potential to trigger heightened tensions in U.S.-Russian 

relations.   

Tenam also did not challenge the district court’s jurisdiction, or assert that 

Tenam enjoyed sovereign immunity, or raise any FSIA argument other than that its 

assets could not be used to satisfy the district court’s judgments. 

The district court held a hearing on Tenam’s motion, and granted Tenam 

leave to file a supplemental memorandum further explaining its position. 

Following receipt of the parties’ post-hearing submissions, the district court denied 

Tenam’s motion. JA622-29. The court balanced Chabad’s interest in identifying 
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assets to satisfy the district court’s judgments against respect for Tenam’s 

“corporate veil.” JA624-25. The district court resolved the issue by following the 

Supreme Court’s ruling in Republic of Argentina v. NML Capital, Ltd., 573 U.S. 

134 (2014), upholding broad post-judgment discovery into a sovereign’s assets, 

and confirming that district courts should not pre-judge whether those assets will 

or will not be attachable:  

The [Supreme] Court refused to let the Catch-22 ground plaintiff’s 
discovery efforts before they began: “To be sure, that request is bound 
to turn up information about property that [defendant] regards as 
immune. But [plaintiff] may think the same property not immune. In 
which case . . . the District Court will have to settle the matter.” 

JA625 (alterations in original) (quoting NML Cap., 573 U.S. at 145). The district 

court likewise rejected Tenam’s objections based on foreign policy concerns, again 

citing NML Capital as well as the district court’s own prior decisions in this case. 

JA627. 

 THE DISTRICT COURT’S RULINGS ON TENAM’S MOTION TO VACATE 

Rather than take a direct appeal from the denial of its motion to quash, 

Tenam filed a motion pursuant to Fed. R. Civ. P. 60(b), arguing primarily, and for 

the first time, that the district court did not have subject matter jurisdiction over the 

Russian Federation. Tenam did not dispute the court’s subject matter jurisdiction 
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over the other defendants. JA654.2 According to Tenam, this Court’s 2008 decision 

upholding the district court’s jurisdiction in this case, Chabad, 528 F.3d at 939, has 

been superseded by later panel decisions that deprived the district court of 

jurisdiction as to the Russian Federation. JA654-57.3  

The district court denied Tenam’s motion on two grounds. First, the district 

court held that Tenam lacks standing to challenge the district court’s jurisdiction 

over the Russian Federation. The court noted that Rule 60(b) allows a court to 

“grant relief to ‘a party or its legal representative’” from a final judgment, but 

“Tenam is neither.” JA779. Second, on the merits, the district court pointed to this 

Court’s decision in this case, and held that “[j]urisdictional challenges as to these 

defendants have been litigated, appealed, and upheld. See Agudas Chasidei 

Chabad of U.S. v. Russian Fed’n, 528 F.3d 934, 955 (D.C. Cir. 2008).” JA775.4 

The district court acknowledged that the 2008 decision “has been the subject of 

much hand-wringing,” but recognized that “Chabad has not been overturned.” 

JA775-76. Hence, “[j]urisdiction over Russia remains established.” JA776. 

                                                 
2  Tenam also filed a motion for leave to file an interlocutory appeal pursuant 
to 28 U.S.C. § 1292(b), which the district court denied.  JA663-64; JA773-76. 
 
3  Tenam raised other arguments that it has not pursued in this appeal.  
 
4  In its ruling on Tenam’s motion under Rule 60(b), the district court 
incorporated its decision denying Tenam’s separate motion for leave to file an 
interlocutory appeal.  JA779. 
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 TENAM’S NOTICE OF APPEAL AND MOTION FOR A STAY 

On August 24, 2020, Tenam filed its notice of appeal from the district 

court’s denial of Tenam’s Rule 60(b)(4) motion to vacate the judgment as to the 

Russian Federation. JA781.  

On October 1, 2020, Tenam filed a motion for a stay from the district court. 

On November 6, 2020, the district court denied that motion in a 54-page 

memorandum opinion. JA785-838. In addition to providing an extensive 

background on the litigation, the district court identified, and then elaborated on, 

each of the substantive issues raised in the Statement of Issues Tenam had filed in 

this appeal. JA798. The district court concluded that Tenam was unlikely to 

succeed on its appeal, JA799-831, and that Tenam had failed to satisfy other 

requirements for a stay. JA831-38. 

Tenam filed a motion for a stay with this Court, which was denied by order 

dated January 21, 2021.  

STANDARD OF REVIEW 

As general matter, “Rule 60(b) proceedings are subject to only limited and 

deferential appellate review.” Gonzalez v. Crosby, 545 U.S. 524, 535 (2005).  

Motions under Rules 60(b)(5) and (6) are reviewed for an abuse of 

discretion – and motions under Rule 60(b)(6) in particular require the movant to 

show “extraordinary circumstances justifying the reopening of a final judgment.” 
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Id. (internal quotation marks omitted); Salazaar v. Dist. of Col., 633 F.3d 1110, 

1116 (D.C. Cir. 2011) (quoting Gonzalez).  

This Court reviews district court decisions on motions filed under Rule 

60(b)(4) de novo. Bell Helicopter Textron, Inc. v. Islamic Republic of Iran, 734 

F.3d 1175, 1181 (D.C. Cir. 2013).  

SUMMARY OF ARGUMENT 

Tenam lacks standing to challenge the district court’s judgments against the 

Russian Federation. Rule 60(b) limits relief to “a party or its legal representative,” 

and that limit has been enforced in this and other Circuits. Tenam relies on 

decisions from other Circuits finding exceptions to Rule 60(b)’s standing 

requirement, e.g., in cases where the underlying judgment is tainted by fraud. 

Tenam has not shown that this case falls within any recognized or reasonable 

exception to the standing requirement. 

The decisions of the U.S. Supreme Court and of this Court preclude 

collateral attack challenging a district court’s subject matter jurisdiction where, as 

here, the defendant had a full and fair opportunity to litigate the issue and lost. This 

principle has been applied by this Court in FSIA cases, and the principle applies 

even where the collateral attack is based on the argument that the initial finding of 

jurisdiction was wrong.  
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As to the continued vitality of this Court’s 2008 decision in this case, the 

panel that addressed the jurisdictional issue applied the statutory text as written. A 

subsequent panel misread the 2008 decision, and did not apply the statutory text. A 

third panel (over a dissent) then mistakenly endorsed the second panel’s decision 

over the first. Under this Circuit’s practice, a first panel’s ruling on a matter 

becomes the law of the Circuit, and the later decisions that departed from that 

principle did so in error. 

Finally, the district court had ample statutory authority to order Russia to 

return the Chabad Collection, and gave due respect to the views submitted by the 

U.S. Government eight years ago. 

ARGUMENT 

 TENAM LACKS STANDING TO CHALLENGE THE DISTRICT COURT’S 
JUDGMENTS AGAINST THE RUSSIAN FEDERATION 

Tenam filed a motion to vacate the district court’s judgments against the 

Russian Federation pursuant to Rule 60(b). Under that rule, a district court “may 

relieve a party or its legal representative from a final judgment, order, or 

proceeding” on specified grounds. Fed. R. Civ. P. 60(b) (emphasis added). Tenam 

took the position in the district court that it is not a “party or legal representative” 

of the Russian Federation. Rather, Tenam represented to the district court that it is 

a “private corporation that is not subject to the direction, control, or management 

of Russia or any state-owned corporation,” and that it cannot “speak on behalf of 
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the Russian Federation or other sovereign agencies.” JA410; JA413. Nonetheless, 

Tenam claims that it has standing under Rule 60(b) to seek vacatur of the district 

court’s judgments directed to an entity to which Tenam says it has, at best, a 

tenuous connection. 

This Court’s precedent confirms that Rule 60(b) means what it says: a 

movant that is not a party or a party’s legal representative lacks standing to 

challenge a judgment under Rule 60(b). In Alternative Research & Development 

Foundation v. Veneman, 262 F.3d 406 (D.C. Cir. 2001) (per curiam), this Court 

said: “Because intervention was properly denied, NABR is not a party to the action 

and lacks standing to appeal from the stipulated dismissal and from the order 

denying relief under Rule 60(b); we therefore grant the motion to dismiss as to 

those appeals.” Id. at 408. This Court has identified good reason for this rule – 

without it, there would be no finality to litigation: “Rule 60(b) was intended to 

preserve the delicate balance between the sanctity of final judgments . . . and the 

incessant command of the court’s conscience that justice be done in light of all the 

facts.” Smalls v. United States, 471 F.3d 186, 192 (D.C. Cir. 2006) (ellipses in 

original) (quotation marks and citation omitted).  

Tenam’s main argument in the district court and on appeal is that it is 

“strongly affected” by the judgment against the Russian Federation, and thus 

should be able to challenge the underlying judgment against the Russian 
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Federation. Tenam’s Br. 27. According to Tenam, Chabad is seeking “invasive 

discovery,” and that discovery might allow the district court to “pierce the 

corporate veil to satisfy sanctions against the Russian Federation.” Id. at 27-28. 

These arguments are: (a) contrary to the plain language of Rule 60(b); (b) logically 

flawed; and (c) have no basis in the case law Tenam cites. 

First, Rule 60(b), by its express terms, limits standing to “a party or a party’s 

legal representative.” Tenam says it is neither. 

Second, Fed. R. Civ. P. 69 allows post-judgment discovery “from any person 

. . . as provided in these rules[.]” Tenam’s argument, in effect, is that any party that 

is the target of post-judgment discovery under Rule 69 is free to challenge the 

underlying judgment by motion filed under Rule 60(b). That reasoning would open 

every judgment to third-party challenge, and render Rule 60(b)’s “party or legal 

representative” language meaningless.  

Third, as to the case law, none of the decisions Tenam cites (all of which are 

from outside this Circuit) supports its position. In the district court, Tenam relied 

on the Second Circuit’s decision in Grace v. Bank Leumi Trust Co., 443 F.3d 180 

(2d Cir. 2006). The district court addressed Grace in its decision denying Tenam’s 

Rule 60(b) motion, and noted the narrowness of the Second Circuit’s decision. 

JA778-79.  
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The district court’s decision was correct. Grace involved a lawsuit in which 

the parties conspired to enter into a settlement agreement that would target the 

bank for a fraudulent conveyance action. 443 F.3d at 188. The Second Circuit 

stated that, while it would allow the bank to challenge the judgment, its decision 

does not extend beyond the unique facts: 

Today, . . . we limit our decision to the facts of this case, and hold that 
where plaintiffs enter into a settlement agreement with a judgment-
proof, pro se defendant with the intent at the time of the settlement to 
collect from a third party that allegedly received fraudulent 
conveyances, and further, they attempt to use the judgment as a 
predicate for a fraudulent conveyance action against the third party, 
the third party is “strongly affected” by the judgment and entitled to 
standing to bring a Rule 60(b) motion. 

Id. (underline added). Nothing in this decision supports Tenam’s position here. 

And as Judge Lamberth noted in denying Tenam’s Rule 60(b) motion, at least one 

district court decision from this Circuit, Empagran, S.A. v. F Hoffman-La Roche 

Ltd, 453 F. Supp. 2d 1, 7 n.6 (D.D.C. 2006), has emphasized the limited 

applicability of the Grace decision. JA778. 

In its opening brief, Tenam offers a string-cite of eleven appellate and 

district court decisions (none from this Circuit) that purport to support Tenam’s 

claim that it has standing under Rule 60(b). Tenam’s Br. 26-27. Notably, Tenam 

does not discuss the facts of these decisions, or identify any decision that upheld a 

party’s standing in circumstances similar to Tenam’s. In fact, all of these decisions 
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are like Grace: they are limited to specific and compelling circumstances far 

removed from those in this case.  

A review of the appellate decisions Tenam cites shows that none of them 

applies here:5 

• Bridgeport Music, Inc. v. Smith, 714 F.3d 932 (6th Cir. 2013): “The general 

rule is that one must either be a party or a party’s legal representative in 

order to have standing to bring any Rule 60(b) motion.” Id. at 940 (citation 

omitted). The court considered Grace, but found no need to adopt the 

“strongly affected” exception to Rule 60(b) standing, because “[e]ven if we 

adopted such an exception, [the Rule 60(b)] motion would clearly fail.” Id. 

at 940-41.  

• Dunlop v. Pan American World Airways, Inc., 672 F.2d 1044 (2d Cir. 1982): 

The Secretary of Labor sued an airline on behalf of its employees. Individual 

employees moved for modification of the Secretary’s settlement with the 

airline so as to allow the employees’ individual actions to proceed. Id. at 

1047. “Although Rule 60(b)(6) would not ordinarily be available to non-

parties to modify final judgments, we hold that on the facts of this case 

appellants were sufficiently connected and identified with the Secretary’s 

suit to entitle them to standing to invoke Rule 60(b)(6).” Id. at 1052.  

                                                 
5  The district court decisions Tenam cites are to the same effect.  
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• Binker v. Pennsylvania, 977 F.2d 738 (3d Cir. 1992): The Equal 

Employment Opportunity Commission (“EEOC”) initiated a discrimination 

suit on behalf of individual employees. Three employees objected to aspects 

of the EEOC’s settlement with the employer, and filed motions challenging 

the district court’s judgment adopting the settlement. Id. at 743-44. Although 

the decision did not address Rule 60(b), the Third Circuit cited Dunlop, and 

held that individual employees had standing because they had participated in 

the district court proceeding and were “potential recipients of settlement 

proceeds.” Id. at 745. 

• In re Lawrence, 293 F.3d 615 (2d Cir. 2002): The Second Circuit held that 

parties claiming fraud with respect to the sale of property at issue in a 

bankruptcy proceeding have standing under Rule 60(b) to challenge the 

bankruptcy court’s order. “[T]he complaint and record contain 

circumstantial indications that the alleged fraud of the defendants prevented 

the issue of fairness from being fully explored . . . .” Id. at 626.  

• Eyak Native Village v. Exxon Corp., 25 F.3d 773 (9th Cir. 1994): “Rule 

60(b) or an independent action allows relief from judgment to be given to ‘a 

party or his legal representative.’ This allows one who is in privity with a 

party to move for relief. The citizens whom the trust plaintiffs sought to 

represent were more than in privity with the State; they were identical.” Id. 
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at 777 (citations omitted). Also, “a nonparty may seek relief from a 

judgment procured by fraud if the nonparty’s interests are directly affected.” 

Id.  

In short, the decisions on which Tenam relies for standing involve movants 

in some degree of privity with a party (Dunlop, Binker, Eyak), or judgments tainted 

with fraud (Grace, Lawrence, Eyak). Tenam – particularly in light of its vigorous 

denial that it is the alter-ego of the Russian Federation, JA416-19, – cannot argue 

that it falls within either of these exceptions. 

Tenam’s remaining arguments fare no better. Tenam points out that one of 

Chabad’s objectives in seeking discovery is to see whether the facts warrant 

piercing the corporate veil between Tenam and the Russian government. Tenam 

argues that the Court should take Chabad at its word, and assume that Tenam is in 

privity with Russia. Tenam’s Br. 22-24. But Tenam has it backwards: in the district 

court, Tenam argued that it had no connection to the Russian Federation, JA416, 

and in response Chabad argued that Tenam should not be allowed to thwart 

discovery by hiding behind the “corporate veil.” JA455. As the district court 

correctly held, it would be a “Catch-22” to deny discovery into the connections 

between Russia and Tenam by pre-judging whether Tenam is Russia’s alter ego. 

JA625. 
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Tenam also argues that Rule 60(b) does not impose any limits on who can 

file a motion to vacate a judgment, so long as the motion is filed in order to relieve 

a party or legal representative from a final judgment. Tenam’s Br. 25-26. Under 

Tenam’s reading of Rule 60(b) – for which it cites no case law support – any 

person or entity could file a Rule 60(b) motion, regardless of the movant’s 

relationship (or lack thereof) to the party against whom judgment was entered. This 

argument is contrary to case law, including Alternative Research & Development 

Foundation discussed above. And Tenam’s contention that these cases were based 

on Article III standing requirements and not Rule 60(b) (Tenam’s Br. 26) does not 

advance Tenam’s position. The so-called Article III decisions Tenam cites – 

including Grace – restrict standing to those entities with a direct interest in the 

underlying judgment that is more extensive then service of post-judgment 

subpoenas pursuant to Rule 69.  

Finally, Tenam argues that the jurisdiction issue has been raised in a separate 

appeal filed by a Russian bank, State Development Bank VEB.RF (“VEB”). 

Tenam’s Br. 28. That is not correct. VEB does not raise the issue of the Russian 

Federation’s sovereign immunity. Rather, VEB argues that, as an instrumentality 

of the Russian Federation, VEB itself is immune from discovery. That is a different 

question from Tenam’s challenge to the district court’s jurisdiction over one of the 

defendants. 
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In sum, Tenam did not challenge the district court’s jurisdiction in its motion 

to quash. Tenam objected only to the subpoena’s scope and subject matter. JA414. 

Tenam then raised its jurisdictional argument only after its motion to quash was 

denied, relying on a Federal Rule that limits relief to parties and their legal 

representatives. Now Tenam asks the Court to accommodate its litigation tactic by 

carving out an unprecedented exception to the Federal Rule. The Court should 

decline. 

Tenam lacked standing to challenge the district court’s judgment, and the 

district court’s denial of Tenam’s motion should be affirmed on that ground. 

 TENAM’S CHALLENGE TO THE DISTRICT COURT’S JURISDICTION IS 
BARRED BY THE “DOCTRINE OF JURISDICTIONAL FINALITY” 

In Durfee v. Duke, 375 U.S. 106 (1963), the Supreme Court confirmed that 

the basic rules of res judicata apply to decisions addressing subject matter 

jurisdiction: a court is bound to follow a prior court’s rulings on subject matter 

jurisdiction “when the second court’s inquiry discloses that those questions have 

been fully and fairly litigated and finally decided in the court which rendered the 

original judgment.” Id. at 111. The Supreme Court referred to this principle as the 

“doctrine of jurisdictional finality.” Id. at 113.6 

                                                 
6  Chabad raised the “jurisdictional finality” issue in its opposition to Tenam’s 
Rule 60(b) motion.  JA701-03.  Although the district court did not refer to the 
jurisdictional finality doctrine in those words, it did hold that the jurisdictional 
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More recently, the Supreme Court reaffirmed this doctrine in Insurance 

Corp. of Ireland v. Compagnie Des Bauxites, 456 U.S. 694 (1982):  

A party that has had an opportunity to litigate the question of subject-
matter jurisdiction may not, however, reopen that question in a 
collateral attack upon an adverse judgment. It has long been the rule 
that principles of res judicata apply to jurisdictional determinations – 
both subject matter and personal. 

Id. at 702 n.9.  

This Court has applied the jurisdictional finality doctrine in FSIA cases, 

beginning with Practical Concepts, Inc., v. Republic of Bolivia, 811 F.2d 1543 

(D.C. Cir. 1987). Citing Durfee, the Court held that a party claiming sovereign 

immunity has a choice: 

A defendant who knows of an action but believes the court 
lacks jurisdiction over his person or over the subject matter generally 
has an election. He may appear, raise the jurisdictional objection, and 
ultimately pursue it on direct appeal. If he so elects, he may not renew 
the jurisdictional objection in a collateral attack. Should he proceed 
this way, he may defend on the merits in the district court without 
losing his right to press on direct review the jurisdictional objection, 
along with objections on the merits.  

Alternatively, the defendant may refrain from appearing, 
thereby exposing himself to the risk of a default judgment. When 
enforcement of the default judgment is attempted, however, he may 
assert his jurisdictional objection. If he prevails on the objection, the 
default judgment will be vacated. If he loses on the jurisdictional 
issue, on the other hand, his day in court is normally over; as a 

                                                 
question had been resolved in this Court’s 2008 decision.  JA775-76.  
Alternatively, the doctrine is an alternative basis for affirmance of the district 
court’s decision.  EEOC v. Aramak Corp., 208 F.3d 266, 268 (D.C. Cir. 2000) 
(“We may affirm on any ground properly raised.”). 
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consequence of deferring the jurisdictional challenge, he ordinarily 
forfeits his right to defend on the merits. 

Id. at 1547 (emphasis added) (citations omitted). 

This Court confirmed these principles in Bell Helicopter Textron, Inc. v. 

Islamic Republic of Iran, 734 F.3d 1175, 1181 (D.C. Cir. 2013): “Where a 

defendant ‘w[as] given a fair chance to challenge . . . subject-matter jurisdiction,’ 

the issuing court’s determination of jurisdiction is res judicata and may not be 

challenged in a collateral proceeding in the district court but only on direct 

appeal.” Id. (alterations in original) (quoting Travelers Indem. Co. v. Bailey, 557 

U.S. 137, 153 (2009)).  

In this case, Russia appeared, challenged jurisdiction, appealed the district 

court’s partial denial of its motion, and lost in this Court. Russian then withdrew 

from the case, leaving this Court’s decision intact. The district court entered a final 

judgment from which Russia did not appeal. Pursuant to Practical Concepts and 

Bell Helicopter, the district court’s final judgment, including the underlying 

jurisdictional ruling, is not subject to collateral challenge. Given that the Russian 

Federation would be barred from relitigating the issue, there is no basis for 

Tenam’s challenge on Russia’s behalf.  

Even if Tenam might raise different arguments than Russia did in this case, 

or even if (according to Tenam) this Court’s 2008 decision was wrong, that does 

not open this Court’s prior jurisdictional ruling to collateral challenge.  
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A final judgment on the merits of an action precludes the parties or 
their privies from relitigating issues that were or could have been 
raised in that action. Nor are the res judicata consequences of a final, 
unappealed judgment on the merits altered by the fact that the 
judgment may have been wrong or rested on a legal principle 
subsequently overruled in another case.  

Federated Dep’t Stores, Inc. v. Moitie, 452 U.S. 394, 398-99 (1981) (citations 

omitted). This principle also applies in FSIA cases. See, e.g., GSS Grp. Ltd. v. 

Nat’l Port Auth. of Liberia, 822 F.3d 598, 608 (D.C. Cir. 2016) (“[O]nce 

an issue is raised and determined, it is the entire issue that is precluded, not just the 

particular arguments raised in support of it in the first case.” (emphasis in original) 

(citation omitted)).  

Tenam cites cases that involved multiple appeals by sovereigns challenging 

a district court’s jurisdiction under the FSIA. Tenam’s Br. 39-41. These cases are 

distinguishable. Each involved a sovereign defendant’s initial interlocutory appeal 

of a district court’s denial of a motion to dismiss the complaint; after further 

proceedings, the sovereign filed a direct appeal from the final judgment. By 

contrast, this case involves Russia’s interlocutory appeal from the denial of its 

motion to dismiss, followed by Russia’s default, entry of a final judgment, and 

then a collateral attack many years later by a post-judgment subpoena recipient. 

As Practical Concepts explained, that approach is not allowed.  

Tenam relies on Owens v. Republic of Sudan, 864 F.3d 751 (D.C. Cir. 2017), 

but that case confirms the point in the preceding paragraph. Sudan moved to 
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dismiss plaintiff’s complaint, the district court denied the motion, and Sudan filed 

an interlocutory appeal. This Court affirmed. Owens v. Republic of Sudan, 531 

F.3d 884, 895 (D.C. Cir. 2008). Sudan then withdrew from the case but, after final 

judgment was entered, Sudan “reappeared in the district court.” 864 F.3d at 768. 

Sudan filed direct appeals from the district court’s judgments; it also filed motions 

to vacate the district court’s judgments, and direct appeals from the district court’s 

denial of its motions. Id. Although the facts of the case are complicated, the simple 

point is this: at no time in Owens did this Court hear, much less decide, a collateral 

attack challenging the district court’s jurisdiction.  

Tenam also cites Guevara v. Republic of Peru, 608 F.3d 1297 (11th Cir. 

2010), but that case too followed the same pattern as Owens. Plaintiff sued Peru 

seeking to recover a bounty. Peru filed a motion to dismiss, the district court 

granted the motion, plaintiff filed an interlocutory appeal, and the Eleventh Circuit 

reversed and remanded. Id. at 1301-02. Following further proceedings, the district 

court entered final judgment in favor of plaintiff and Peru appealed. Id. at 1305. 

Again, Peru filed a direct appeal. The case did not involve a collateral attack on the 

judgment.  

Finally, Tenam relies on Bell Helicopter, Inc. v. Textron, 734 F.3d 1175 

(D.C. Cir. 2013). Tenam’s Br. 21, 30. But as discussed above, Bell confirmed the 

application of res judicata principles to judgments under the FSIA, even when the 
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issue raised is subject matter jurisdiction. In Bell, the plaintiff secured a default 

judgment against Iran, and the district court entered a final judgment. Iran then 

filed a motion under Rule 60(b)(4) to vacate the default judgment as void on 

jurisdictional grounds. Id. at 1179. The district court granted Iran’s motion and 

plaintiff appealed. This Court affirmed. In the course of its decision, the Court 

explained the relationship between a motion for relief from judgment under Rule 

60(b)(4) and jurisdictional finality under res judicata principles. Citing Practical 

Concepts, supra, this Court explained that a sovereign is entitled to raise an initial 

jurisdictional challenge following a default judgment. But a second jurisdictional 

challenge, where the issue had already been litigated, is barred:  

Where a defendant “w[as] given a fair chance to challenge . . . 
subject-matter jurisdiction,” the issuing court’s determination of 
jurisdiction is res judicata and may not be challenged in a collateral 
proceeding in the district court but only on direct appeal.  

Id. at 1182 (alterations in original) (quoting Travelers Indem. Co. v. Bailey, 557 

U.S. 137, 153 (2009)).  

The situation here is exactly like the one this Court foreclosed in Bell. At the 

outset of the case, Russia filed a motion to dismiss on sovereign immunity 

grounds, and won a partial victory. It then fully participated in the appeal – indeed 

it cross-appealed the district courts’ denial of its motion to dismiss as to the 

Library. But it lost the appeal on its sovereign immunity defense with respect to 

both the Library and the Archive. Russia cannot say that it lacked a full and fair 
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opportunity to raise its jurisdictional defense. On remand from this Court, Russia 

withdrew and the district court entered final judgment. Under Bell, the 

jurisdictional ruling on which the final judgment is based is not open to collateral 

attack.7   

Tenam’s challenge to the district court’s jurisdiction was foreclosed by 

Russia’s earlier litigation of the issue. The district court’s denial of Tenam’s 

motion should therefore be affirmed for this reason as well.  

 THIS COURT’S 2008 DECISION IN CHABAD WAS CORRECT  

A. Introduction 

If this Court decides that it is appropriate to reach the merits of Tenam’s 

challenge to the district court’s jurisdiction, it should nonetheless affirm the district 

court’s denial of Tenam’s motion. Tenam argues that this Court’s 2008 decision as 

to the Russian Federation was wrong. Tenam contends that, under later decisions 

of this Court, the district court had jurisdiction over the Russian “instrumentalities” 

– the Russian State Library and the Russian State Military Archive – but not the 

Russian Federation itself.  

Tenam’s argument raises an unfortunate quandary: either a panel of 

esteemed judges was wrong when it decided that the district court’s jurisdiction in 

                                                 
7  In the language the Court used in Practical Concepts, Russia in this case 
chose option one.  Iran in Bell chose option two.   
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this case, or a panel of esteemed judges was wrong when it reached a different 

result in subsequent cases. For the reasons discussed above, the Court should not 

even address this issue.  

But if the Court reaches this issue, then it should conclude that this Court’s 

2008 ruling in Chabad was correct. The decision in Simon v. Republic of Hungary, 

812 F.3d 127 (D.C. Cir. 2016), was wrong. Moreover, because that panel ruling 

was inconsistent with the Chabad panel’s earlier decision, the ruling in Simon was 

(and is) not the law in this Circuit.  

We address below how the error arose by: (i) discussing the plain language 

of the FSIA; (ii) addressing how the panel in Chabad applied the statute; and (iii) 

where Simon went awry. We then explain why the Court in de Csepel v. Republic 

of Hungary, 859 F.3d 1094 (D.C. Cir. 2017), which had to choose between Chabad 

and Simon, made the wrong choice.  

B. The FSIA Addresses the Immunities of “Foreign States”  

1. “Foreign State” Immunity and Exceptions 

The Foreign Sovereign Immunities Act (“FSIA”), codified in relevant part at 

28 U.S.C. §§ 1330, 1602-11, provides the terms and conditions under which the 

district courts have jurisdiction to hear a claim against a “foreign state.” The statute 

defines “foreign state” to “include[] a political subdivision of a foreign state or an 

agency or instrumentality of a foreign state[.]” 28 U.S.C. § 1603(a).  
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The statute thus defines “foreign state” to include both the sovereign entity 

and its instrumentalities. All the defendants in this case – the Russian Federation 

included – fall within the definition of “foreign state” under § 1603(a). This 

definition is critical to the error made by the panels in Simon and de Csepel. 

The FSIA grants federal district courts jurisdiction over actions against “a 

foreign state as defined in section 1603(a) of this title as to any claim for relief . . . 

with respect to which the foreign state is not entitled to immunity either under [28 

U.S.C. §§ 1605-07].” 28 U.S.C. § 1330. The district courts therefore have 

jurisdiction over a “foreign state” – that is, both the sovereign entity and its 

instrumentalities – if an exception to immunity applies.  

As relevant here, the FSIA addresses jurisdictional immunities in 28 U.S.C. 

§§ 1604-05. The default rule is that “a foreign state shall be immune from the 

jurisdiction of the courts of the United States and of the States except as provided 

in sections 1605 to 1607[.]” § 1604. The statute applies equally to the sovereign 

entity and its instrumentalities – they are immune from suit unless an exception 

applies.  

In language that parallels the immunity provisions in § 1604, the exceptions 

set out in § 1605 limit the immunities of a “foreign state.” Thus, the preamble to 

§ 1605(a) states: “A foreign state shall not be immune from the jurisdiction of 

courts of the United States or of the States in any case . . .” in which an exception 
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applies. The reference to “foreign state” confirms that the exceptions deprive both 

a sovereign and its instrumentalities of their immunity.  

In this case, Chabad invoked § 1605’s “expropriation exception” to 

immunity. That section provides: 

(a) A foreign state shall not be immune from the jurisdiction of courts 
of the United States or of the States in any case – 

*** 

(3) in which [A] rights in property taken in violation of 
international law are in issue and [B][1] that property or any 
property exchanged for such property is present in the United 
States in connection with a commercial activity carried on in 
the United States by the foreign state; or [2] that property or any 
property exchanged for such property is owned or operated by an 
agency or instrumentality of the foreign state and that agency or 
instrumentality is engaged in a commercial activity in the United 
States . . . .  
 

28 U.S.C. § 1605(a)(3) (emphasis and other alterations supplied).  

In its 2008 decision in this case, this Court inserted the bracketed numbering 

in § 1605(a)(3) as shown above. Chabad, 528 F.3d at 940. This Court noted that 

the clause labeled [A] refers to the nature of the plaintiff’s claim, and the clauses 

labeled [B][1] and [B][2] refer to “the existence of one or the other of two possible 

‘commercial activity’ nexi between the United States and the defendants.” Id.; see 

also Chabad, 528 F.2d at 956 n.2 (Henderson, J., concurring). 
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This Court then addressed each of the provisions in turn. This Court held 

that Chabad had properly presented a claim for “rights in property taken in 

violation of international law,” satisfying clause [A]. This Court then held that 

Chabad had shown that defendants Russian State Library and Russian State 

Military Archive had sufficient commercial activities in the United States to satisfy 

clause [B][2]. 528 F.2d at 955. Accordingly, this Court held that the district court 

had jurisdiction over the “foreign state” – the Russian Federation, as well as its 

instrumentalities.    

In sum, the FSIA’s immunity provisions, both § 1604 and § 1605, are 

directed to the foreign state. The statute defines “foreign state” to include the 

foreign state itself, and its instrumentalities – so the exceptions to immunity apply 

to both. The statute does not set out two separate criteria for deciding the immunity 

of a “foreign-state-but-not-its-instrumentalities” on the one hand, and 

“instrumentalities-but-not-the-foreign-state” on the other. If the claim requirements 

of clause [A] and one of the two commercial nexus requirements of clause [B] are 

met, then the foreign state is not immune. That is the plain language of the statute. 

2. The Commercial Nexus Tests 

As noted, § 1605(a)(3) provides two alternative commercial nexus tests in 

clauses [B][1] and [B][2]. We know that because the statute uses the word “or”. 

See Antonin Scalia & Bryan A. Garner, Reading Law: The Interpretation of Legal 

USCA Case #20-7080      Document #1901821            Filed: 06/09/2021      Page 46 of 74



 
 

32 
 

Texts 116 (2012) (“Under the conjunctive/disjunctive canon, and combines items 

while or creates alternatives.”).  

Clause [B][1] asks whether the expropriated property is in the United States 

and is being used for a commercial purpose. Clause [B][2] asks whether the 

property is in the possession of a sovereign’s instrumentality, and whether the 

instrumentality is engaged in commercial activity in the United States. The tests 

are alternative test for asserting jurisdiction against the foreign state, including the 

sovereign: jurisdiction may be established (i) if the property in question is in the 

United States and being used for a commercial purpose, or (ii) if the property is 

owned by an instrumentality of the foreign state and that instrumentality is 

engaged in commercial activity in the United States.  

The record in this case shows how each of the commercial nexus tests could 

be satisfied.   

• Clause [B][1] applies if the expropriated property is present in the United 

States in connection with a commercial activity carried on in the United 

States by the foreign state (the sovereign or its instrumentality). The record 

in this case shows that, in the 1990s, the United States and the Russian 

Federation entered into an MOU by which a small selection of books from 

the Chabad Collection were loaned to the Library of Congress. Those books 

are therefore present in the United States pursuant to a commercial 
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arrangement between the U.S. and the Russian Federation. JA720-21; 

JA724. As this inter-library loan arrangement amounts to “commercial 

activity,” see 28 U.S.C. § 1603(d), the commercial nexus would be satisfied 

under clause [B][1].  

• Clause [B][2] looks to whether the expropriated property is owned or 

operated by an instrumentality of the foreign state, and that instrumentality 

is engaged in a commercial activity in the United States. The record in this 

case shows that the Russian State Library and Russian State Military archive 

have (or at relevant times had) possession of the property and were engaged 

in commercial activity in the United States, and this nexus requirement is 

satisfied. Chabad, 528 F.3d at 946-48. Accordingly, this nexus requirement 

is satisfied.  

As the preamble to § 1605(a)(3) states, either of these routes establishes 

jurisdiction over the “foreign state” – that is, both the sovereign and its 

instrumentalities.    

This reading is consistent with the statute’s legislative history. The House 

Report accompanying the FSIA noted that the difference between the two nexus 

tests is whether the expropriated property is present in the United States or not. 

Either test “would, in two categories of cases, deny immunity where ‘rights in 

property taken in violation of international law are in issue.’” H.R. Rep. No. 94-
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1487, at *19 (1976). The difference is that, “[u]nder the second category, the 

property need not be present in connection with a commercial activity of the 

agency or instrumentality.” Id. The effect on the sovereigns’ immunity in both 

cases is the same.  

And of course, this makes perfect sense. At the time the FSIA was enacted, 

foreign expropriation of U.S. businesses abroad was a matter of major concern for 

the U.S. government. Statement Announcing United States Policy on Economic 

Assistance and Investment Security in Developing Nations, The Am. Presidency 

Project (Jan. 19, 1972), https://www.presidency.ucsb.edu/ documents/statement-

announcing-united-states-policy-economic-assistance-and-investment-security 

(“Statement”). Beginning with Fidel Castro’s confiscation of American 

investments in businesses in 1959, and continuing with the expropriations of U.S. 

assets in Peru and Chile between 1968 and 1972, both the United States 

government in general, and Congress in particular, began to focus on how to 

provide appropriate remedies for such expropriations.  

Since it was not uncommon for foreign states that expropriated U.S. 

businesses to transfer those properties to state enterprises (instrumentalities) that 

do business throughout the world, including in the United States, the second prong 

of § 1605(a)(3) allowed entities whose property had been expropriated by foreign 

states abroad, and whose property was then transferred to a state instrumentality 
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(such as a state mining company) to be able to assert jurisdiction over the “foreign 

state” – including the sovereign itself – so long as the instrumentality engaged in 

commercial activity in the United States. As one scholar pointed out soon after the 

statute passed, because an expropriation is accomplished by a sovereign’s 

“legislative or executive fiat,” the second “commercial nexus” provision provides a 

means for obtaining jurisdiction over the sovereign “even though the property 

which was taken remained within the territory of the expropriating state.” Robert 

B. von Mehren, The Foreign Sovereign Immunities Act of 1976, 17 Colum. J. 

Transnat’l L. 33, 57-61 (1978). These same principles have been applied to address 

a foreign state’s expropriation of cultural as well as business property. See JA819-

20  (quoting Mark B. Feldman, Cultural Property Litigation and the Foreign 

Sovereign Immunities Act of 1976, The Expropriation Exception to Immunity, 3 

ABA Sec. Int’l L. 9, 11 (2011)).  

Finally, as Congress explained, one purpose of the FSIA was, “for the first 

time in U.S. law, [to] provide a statutory procedure for making service upon, and 

obtaining in personam jurisdiction over, a foreign state. This would render 

unnecessary the practice of seizing and attaching the property of a foreign 

government for the purpose of obtaining jurisdiction.” H.R. Rep. No. 94-1487, at 

*8 (1976).  
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The FSIA’s expropriation exception was therefore intended to provide a 

legal route for claims like those Chabad raised here. The Russian Federation 

expropriated Chabad’s assets, transferred them to multiple instrumentalities which 

(as this Court decided in Chabad) engaged in commercial activities in the United 

States. Under § 1605(a)(3), the Russian Federation was subject to the jurisdiction 

of the U.S. courts for purposes of Chabad’s claim. 

C. This Court’s 2008 Decision in Chabad 

When this Court decided Chabad in 2008, it recognized that the commercial 

nexus clauses set out two alternative routes to finding an exception to a foreign 

state’s sovereign immunity. Russia (the Federation included) said that the case 

should be dismissed because the commercial nexus tests did not apply. Russia’s 

arguments “rest[ed] on the relationship between the two clauses specifying 

alternative commercial activity requirements[.]” Agudas Chasidei Chabad of U.S. 

v. Russian Fed’n, 528 F.3d 934, 946 (D.C. Cir. 2008). The first commercial nexus 

clause refers to “commercial activity” as defined in § 1603(d), and the second 

clause refers to “commercial activity carried on in the United States” as defined in 

§ 1603(e). Russia argued for a “more demanding test” in the second clause, but the 

Court refused to “obliterate the distinction Congress drew.” Chabad, 528 F.3d at 

947.   

Russia wants us to turn that upside down and obliterate the distinction 
Congress drew. Moreover, we see no anomaly in applying the 
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“commercial activity” definition set forth in § 1603(d). While the first 
clause of § 1605(a)(3) and the definition in § 1603(e) are quite 
demanding in some respects, the clause applies to activities “carried 
on by the foreign state,” whereas the second clause involves the 
commercial activities of the foreign state’s agencies and 
instrumentalities. Congress might well have thought such entities’ 
greater detachment from the state itself justified application of § 
1603(d)’s broad definition. (Russia concedes that both the [Russian 
State Library] and the [Russian State Military Archive] are “agencies 
or instrumentalities” of the Russian Federation for this purpose. 
Russia Reply Br. 38 n. 8.)  

Id. at 947 (emphasis in original). In other words, the Court considered whether the 

statute applied to the Russian Federation and other defendants; recognized that 

Congress had set out two different, alternative nexus tests for stripping the “foreign 

state” of its immunity; and concluded that the second test applied.   

Recognizing that § 1605(a)(3) was directed to the “foreign state,” this Court 

then held that Chabad had satisfied the requirements for asserting jurisdiction over 

all of the defendants, including the Russian Federation. In its concluding 

paragraph, the Court “reverse[d] [the district court’s] finding of Russia’s 

immunity[.]” Id. at 955. This reference to “Russia” was not sloppy language. At 

the outset of its opinion, this Court defined “Russia” to include all of the 

defendants collectively, including the Russian Federation, “except as needed to 

distinguish among them.” Id. at 939. Throughout its opinion, this Court was careful 

to distinguish among the defendants where necessary. And most importantly, this 
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Court’s decision was consistent with the statutory language regarding the 

exceptions to immunity of “foreign states.”  

D. The Misapplication of Chabad in Simon  

The next case that addressed § 1605(a)(3) head-on was Simon v. Republic of 

Hungary, 812 F.3d 127, 146 (D.C. Cir. 2016). The panel in Simon began its 

analysis as follows: “We turn finally to § 1605(a)(3)’s commercial-activity nexus 

requirements. The nexus requirement differs somewhat for claims against the 

foreign state itself (e.g., Hungary) as compared with claims against an agency or 

instrumentality of the foreign state (e.g., MÁV). See Chabad, 528 F.3d at 947.” Id. 

The Court then said that the first nexus test, [B][1], applied to the foreign state, and 

the second nexus test, [B][2], applied only to the instrumentality. Id.  

Respectfully, the panel in Simon made two key errors.  

First, the Simon panel does not appear to have considered the statutory text – 

or, if it did so, it did so both sub silentio and incorrectly. The Simon decision does 

not mention or address the definition of “foreign state” as including both the 

sovereign and its instrumentalities. On the contrary, the Simon panel referred to 

Hungary as the “foreign state” and to the other defendant (MÁV) as an 

instrumentality. 812 F.3d at 135, 146. But that is not correct – the statute is 

directed to the immunities of the “foreign state,” which is both the sovereign and 

its instrumentalities. Likewise, the portion of the decision in Simon directed to the 
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commercial nexus issue does not mention the preamble to § 1605(a), which 

provides that all of the listed exceptions are directed to the immunity of the 

“foreign state.” Instead, the panel began its analysis by stating (without 

explanation) that the “nexus requirement differs somewhat for claims against the 

foreign state itself (e.g., Hungary) as compared with claims against an agency or 

instrumentality of the foreign state (e.g., MÁV).” Id. at 146.  

Second, the panel misread Chabad. In support of its statement that the 

commercial nexus requirement refers separately to the immunity of the sovereign 

and to its instrumentalities, the Simon decision cites “Chabad, 528 F.3d at 947.” 

This citation refers to the discussion in Chabad that includes the block quotation 

provided above. But the Chabad panel said that the statute provides different nexus 

tests – it never said that these tests lead to different results, or that the tests apply to 

different foreign states. That is, the Chabad panel never said, or suggested, that 

one nexus test leads to an immunity exception applicable to a foreign sovereign, 

and the other test leads to an exception applicable only to an agency or 

instrumentality. Rather, both paths lead to the same result: “A foreign state shall 

not be immune from the jurisdiction of courts of the United States[.]” 28 U.S.C. § 

1605(a)(3) (emphasis added).  
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E. The Choice Between Chabad and Simon 

The Simon panel’s misreading of Chabad raised a problem. Chabad had 

determined that the second commercial nexus test had been met, and on that basis 

concluded that the district court had jurisdiction over the Russian Federation and 

its instrumentalities. Under Simon, however, the second commercial nexus test 

applies only to the instrumentalities, not to the sovereign. The panel in de Csepel v. 

Republic of Hungary, 859 F.3d 1094 (D.C. Cir. 2017), had to decide which 

approach was correct.  

The judges on the de Csepel panel disagreed on whether to follow Chabad 

or Simon. The majority saw an inconsistency between the decisions, and that the 

earlier decision (Chabad) should prevail. Id. at 1105 (“in cases of intracircuit 

conflict we are bound to follow the earlier decision”). Nonetheless, the majority 

followed Simon. It concluded that,  

The issue of the Russian state’s immunity was completely 
unaddressed by the district court and neither raised nor briefed on 
appeal . . . . The [Chabad] court, moreover, did not explain why it 
kept the Russian Federation in the case. In fact, we only know that it 
did because at the end of its opinion it stated “we reverse [the district 
court’s] finding of Russia’s immunity.”  

De Csepel, 859 F.3d at 1105. 

The de Csepel majority, like the panel in Simon, did not rely on the statutory 

text, nor did it refer to the fact that § 1605(a)(3) strips the immunity of a “foreign 
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state” whenever one of the specified tests is met. The majority likewise did not 

recognize that the decision in Simon was based on a misreading of Chabad.  

More importantly, the majority’s view that the Chabad decision did not 

address the Russian Federation’s immunity was incorrect. The Chabad decision 

begins with a full discussion of § 1605(a)(3) – including the reference to a “foreign 

state” – and then addresses the arguments the defendants raised in that context. The 

discussion regarding the commercial nexus test refers to “Russia” – that is, all 

defendants. The panel concluded its decision with the holding that the district court 

had jurisdiction over “Russia” based on the instrumentalities’ commercial 

activities: “Contrary to Russia’s claims, we find that both the [Russian State 

Military Archive] and the [Russian State Library] engaged in sufficient 

commercial activity in the United States to satisfy that element of 28 U.S.C. § 

1605(a)(3).” 528 F.3d at 946. In other words, this Court stated that its FSIA 

analysis applied to all defendants, and turned on the commercial activities of the 

two instrumentalities. This was a correct and – more importantly for present 

purposes – an express application of the statute to all defendants, and encompassed 

the district court’s jurisdiction over the Russian Federation.  

The de Csepel majority’s approach departed from these points. First, it took 

the Chabad panel to task for not reaching a firm decision on jurisdiction over the 

Russian Federation – a conclusion that is demonstrably incorrect. Second, the 
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majority in de Csepel recognized that the Simon panel had not addressed the 

“precise textual argument” at issue. 859 F.3d at 1107. In this contest, Chabad wins. 

The Chabad decision recited the text of § 1605(a)(3) in full, 528 F.3d at 940, 

including the preamble, marked-up the text by adding its own bracketed 

numbering, and then analyzed the text. In doing so, the Court confirmed that the 

statute addressed the immunity of the “foreign state” – the Russian Federation and 

its instrumentalities.  

By contrast, the decision in Simon did not address the relevant statutory 

language at all, and appears to have simply misread the Chabad decision. Indeed, it 

is ironic that the Simon decision purported to follow the decision in Chabad, yet 

the de Csepel majority concluded that Chabad had not made a decision at all. As 

between earlier decision that applied the statute faithfully (Chabad) and a second 

decision that did not cite the statutory text (Simon), the de Csepel majority 

incorrectly chose the latter. And that choice violated the well-established law in the 

D.C. Circuit that “in cases of intracircuit conflict we are bound to follow the earlier 

decision.” De Csepel, 859 F.3d at 1105; Sierra Club v. Jackson, 648 F.3d 848, 854 

(D.C. Cir. 2011) (“[W]hen a decision of one panel is inconsistent with the decision 

of a prior panel, the norm is that the later decision, being in violation of that fixed 

law, cannot prevail.”). 
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The de Csepel majority’s next mistake was to follow Simon over Chabad 

based on assumptions regarding the policies underlying the statute. De Csepel, 859 

F.3d at 1105-08. But the statute itself sets out the relevant policies: 

The Congress finds that the determination by United States courts of 
the claims of foreign states to immunity from the jurisdiction of such 
courts would serve the interests of justice and would protect the rights 
of both foreign states and litigants in United States courts. . . . Claims 
of foreign states to immunity should henceforth be decided by courts 
of the United States and of the States in conformity with the principles 
set forth in this chapter.  

28 U.S.C. § 1602 (emphasis added). For present purposes, therefore, the relevant 

policies are: (i) the law was written to reflect the proper balance of the interests of 

both foreign states and claimants; and (ii) courts should apply the law as written. 

Supreme Court decisions are to the same effect. That Court has admonished 

that “[t]he question . . . is not what Congress ‘would have wanted’ but what 

Congress enacted in the FSIA.” Republic of Arg. v. NML Cap., Ltd., 573 U.S. 134, 

145-46 (2014) (quoting Republic of Arg. v. Weltover, Inc., 504 U.S. 607, 618 

(1992)). Although the Supreme Court did not rely on § 1602 for this point, its 

decisions include a review of the origins and purposes of the FSIA, which 

reinforces the point that departures from the statute on “policy” grounds are to be 

avoided.  

Nonetheless, the de Csepel majority reverted to its own views on how the 

statute should work. Its rejection of Chabad started with the question: “[W]hy 
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would [the Chabad panel] have held that foreign states lose their immunity 

whenever the lower [commercial activity] bar is satisfied?” De Csepel 859 F.3d at 

1106. The majority ended its analysis by noting a purported anomaly: that a district 

court might have jurisdiction over a foreign sovereign but not have jurisdiction 

over the agencies or instrumentalities that own the expropriated property. Id. at 

1107.  

Setting aside the fact that the statutory text dictates the results in particular 

cases, the majority never considered the correct answer: that the sovereign is 

typically the expropriating entity, and § 1605(a)(3) sets out the circumstances in 

which the foreign sovereign loses its immunity for unlawful expropriations. As § 

1602 states, Congress was not just protecting sovereigns, it was balancing 

competing interests between sovereigns and legitimate claimants, and Congress’ 

intention in § 1605(a)(3) was to provide a pathway for claims against the sovereign 

itself.  

In § 1605(a)(3), Congress set out the pathway to bringing claims against a 

sovereign: (i) a foreign state expropriated property in violation of international law, 

(ii) the foreign state is taking advantage of the U.S. market to engage in 

commercial activities, and (iii) there is a link between the commercial activity and 

the property in question (either through use of the property in the United States or 

ownership of the property abroad). The statute thus provides that a sovereign 
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(acting on its own or through its instrumentalities) cannot take advantage of 

commercial opportunities in this country without subjecting it to liability for the 

unlawful expropriation of property.  

The Simon/de Csepel approach, in fact, leads to a more serious anomaly: 

“Why would Congress have allowed foreign sovereigns to shield themselves from 

expropriation claims by giving expropriated property to agencies or 

instrumentalities that have no connection to the U.S.?” The nexus approaches 

Congress adopted set fair requirements for establishing the commercial nexus 

necessary for jurisdiction over the “foreign state.” When the de Csepel majority 

asked whether it made sense that the plaintiff might (under Chabad) have a claim 

against the sovereign, but not against the entities that then owned the expropriated 

property, the answer should have been: “Just so. Sovereigns expropriate property, 

and they should not be able to shield the property within an agency or 

instrumentality – or worse, play a shell game by moving the property from one 

instrumentality to another – and thereby deprive a proper claimant of its day in 

court.”  

F. Conclusion 

The decision in Chabad was based on the plain language of the FSIA, which 

provides for exceptions to immunity of a “foreign state” – the sovereign state and 

its instrumentalities. Chabad cited the statutory language, ruled as to all 
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defendants, and got it right. The decision in Simon misread Chabad, and did not 

apply the statutory text. The de Csepel panel was in a difficult position: it had to 

reconcile the two earlier decisions, but the decision deviates from the statute’s text. 

It also distorts the balance Congress adopted between the interests of plaintiffs 

seeking to retrieve unlawfully appropriated property, and the interests of foreign 

states that do business in the United States. 

 THE DISTRICT COURT DID NOT VIOLATE THE STATUTE OR ABUSE ITS 
DISCRETION BY ORDERING RUSSIA TO RETURN THE COLLECTION  

A. The Proper Standard of Review 

In its final argument, Tenam contends that the district court’s judgments 

should be reversed (1) because the district court improperly ordered the return of 

the Chabad collection from Russia, and (2) in light of the points raised in the 

Statement of Interest filed by the United States. Tenam’s Br. 42. On the first point, 

Tenam relies on Rule 60(b)(4) and suggests that this issue is “jurisdictional.” Id. at 

44.  

As an initial matter, the issue Tenam raises is not whether the district court’s 

judgment is “void” per Rule 60(b)(4) – it is whether the district court had statutory 

authority to grant a particular remedy. The distinction is important, because a 

district court order denying a motion under the different subsections of Rule 60(b) 

are subject to different standards of review. 
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Tenam’s motions directed to the district court’s remedy and to the purported 

public interest fall under Rule 60(b)(6)’s catch-all provision for motions not 

covered by another subsection. Reversal is appropriate only in “extraordinary 

circumstances justifying the reopening of a final judgment.” Gonzalez v. Crosby, 

545 U.S. 524, 535 (2005) (quotation marks and citation omitted); Salazaar v. 

District of Columbia, 633 F.3d 1110, 1116 (D.C. Cir. 2011).  

B. The FSIA Allows the District Court to Order the Return of 
Unlawfully Expropriated Property 

Tenam’s argument that the district court overstepped its bounds when it 

ordered the return of the collection ignores the relevant parts of the FSIA. Tenam 

also misreads the cases on which it relies.  

As an initial matter, Tenam does not address the FSIA’s provision 

concerning remedies, 28 U.S.C. § 1606. That provision says: “As to any claim for 

relief with respect to which a foreign state is not entitled to immunity under section 

1605 . . . the foreign state shall be liable in the same manner and to the same extent 

as a private individual under like circumstances.” 28 U.S.C. § 1606 (emphasis 

added).  

In order to show that the district court lacked authority to order the remedy it 

chose, Tenam would have to show that the remedy would not have been available 

in a private lawsuit. Of course, an order directing the return of property unlawfully 

held – a replevin – has been available at in U.S. courts for centuries. Fuentes v. 

USCA Case #20-7080      Document #1901821            Filed: 06/09/2021      Page 62 of 74



 
 

48 
 

Shevin, 407 U.S. 67, 78 (1972) (“Replevin at common law was an action for the 

return of specific goods wrongfully taken or ‘distrained.’”).  

The legislative history shows that Congress was well aware that the 

language of the statute opened the door to injunctive-type remedies like the one the 

district court ordered in this case. Referring to § 1606, the House Report says, 

“Consistent with this section, a court could, when circumstances [are] clearly 

appropriate, order an injunction or specific performance.” H.R. Rep. No. 94-1487, 

at *22 (1976).  

Tenam does not even mention § 1606 in its brief (Tenam’s Br. xiv), much 

less explain why it would preclude the district court’s orders here. The omission is 

striking because Chabad pointed to § 1606 in the briefing on Tenam’s motions 

before the district court, and the district court discussed §1606 in its order denying 

Tenam’s motion for a stay pending appeal. JA823-30. If Tenam had an argument 

as to why § 1606 does not apply, it should have tackled the point head-on in its 

opening brief. 

The argument Tenam does raise on appeal is that the district court’s order 

directing the return of the Collection is “extraterritorial” and therefore improper. 

Tenam’s Br. 45-46. This argument fails for two reasons. First, an order directing a 

foreign sovereign, say, to pay damages is no less “extraterritorial” than an order 

requiring return of expropriated property. In each case, the district court is telling a 
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foreign government what to do – i.e., to transfer assets to a plaintiff in the United 

States.  

Second, Tenam relies on cases that address orders involving the attachment 

of a foreign state’s property outside the United States. Tenam’s Br. 45-46. Those 

decisions concern the application of the FSIA’s provisions regarding the 

attachment of property in aid of execution on a judgment, 28 U.S.C. §§ 1609-10. 

None of the decisions addresses the district court’s authority to award remedies 

under § 1606.  

Indeed, some of the decisions Tenam cites actually help Chabad. For 

example, Tenam cites Rubin v. Islamic Republic of Iran, 830 F.3d 470, 475 (7th 

Cir. 2016), aff’d on other grounds, 138 S. Ct. 816 (2018). Tenam’s Br. 45. The 

Seventh Circuit started its analysis by asking whether the property held in certain 

museums in Chicago was “potentially subject to attachment and execution at this 

juncture.” Rubin, 830 F.3d at 475. On that point, “[t]wo basic criteria apply: (1) the 

artifacts must be owned by Iran, and (2) the artifacts must be within the territorial 

jurisdiction of the district court.” Id. The court identified certain Iranian assets that 

met both criteria. Id. Rubin does not address the scope of the district court’s 

remedy, and insofar as it is relevant to this case, it recites the issues to which 

Chabad’s post-judgment discovery is directed: the identification of assets owned 

by the Russian Federation and within the district court’s jurisdiction.  
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Tenam also cites S & S Machinery Co. v. Masinexportimport, 706 F.2d 411, 

418 (2d Cir. 1983). See Tenam’s Br. 46. In that case, the Second Circuit addressed 

a district court order directed to pre-judgment attachment of the Romanian Bank 

for Foreign Trade’s property. Again, the issue before the court was attachment, not 

the district court’s underlying remedy – indeed, it concerned the FSIA’s special 

rules regarding pre-judgment attachment, 28 U.S.C. § 1610(d). The decision is 

irrelevant to the issues in this appeal.  

Finally, Tenam relies on Philipp v. Federal Republic of Germany, 141 S. Ct 

703 (2020). Tenam’s Br. 36. That case concerned a claim that Germany had 

expropriated property from individuals who were German citizens at the time of 

the expropriation. The Supreme Court concluded that the claim did not fall within 

the FSIA’s expropriation exception, because a sovereign’s expropriation of its own 

citizens’ property is not “taken in violation of international law.” 28 U.S.C. § 

1605(a)(3). The discussion in Philipp on which Tenam relies concerned the 

extraterritorial extension of U.S. legal norms regarding human rights violations to a 

foreign sovereign’s conduct with respect to its own citizens. Philipp, 141 S. Ct. at 

714. Philipp has nothing to do with a district court’s remedy for a claim involving 

an expropriation in violation of international law, much less to post-judgment 

discovery directed to a foreign sovereign’s attachable assets in the United States. 

See Agudas Chasidei Chabad of U.S. v. Russian Fed’n, 128 F. Supp. 3d 242, 245 
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(D.D.C. 2015) (“The enforcement question implicated in this instance is 

attachment and execution of defendants' property that may be identified within the 

United States.”). 

C. The District Court Considered the U.S. Government’s 
Interests 

Tenam’s final argument is that the district court abused its discretion by 

failing to “give adequate weight” to the foreign policy interests of the United 

States. Tenam’s Br. 48. The district court has fully addressed the U.S. 

government’s submissions. Agudas Chasidei Chabad of U.S. v. Russian Fed’n, 128 

F. Supp. 3d 242, 247-49 (D.D.C. 2015).  

The district court’s treatment of the government’s concerns was 

comprehensive and sensitive to the points raised. The court began by noting that 

the government’s concerns regarding attachment of Russian assets overseas were 

misplaced and premature. As noted above, Chabad’s discovery is directed to the 

identification of Russian assets in the United States, and any question as to whether 

particular assets can be attached is premature. Id. at 245. 

Regarding U.S. foreign policy interests, the district court noted the 

government’s articulation of “vague foreign policy interests and [the threat of] 

reciprocal treatment of the United States in Russian courts.” Id. at 246. The court 

then noted the absence of “any realistic threat by Russia on a matter of political, 

economic, or strategic concern to the United States.” Id. at 248 (quotation marks 
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and citation omitted). Rather, the court noted the government’s concern that this 

litigation was hampering the government’s efforts to resolve this dispute through 

diplomatic channels, but found reason to challenge that view: the government 

“provides neither any information regarding its future plans, nor any other reason 

to believe that its new efforts will be more likely to succeed than past failures.” Id. 

at 248. Finally, the court acknowledged Russia’s tit-for-tat litigation against the 

United States, but gave it little weight: “The Court is not persuaded this Russian 

litigation should have any bearing on the Court’s decision today.” Id. at 249.  

The district court’s treatment of the government’s concerns is wholly 

consistent with the statute and with the Supreme Court’s approach in NML Capital. 

As to the statute, § 1602 provides: “Claims of foreign states to immunity should 

henceforth be decided by courts of the United States and of the States in 

conformity with the principles set forth in this chapter.” The district court followed 

this precept. 

As to the case law, in NML Capital, Argentina and the United States, as 

amici, asked the Supreme Court to address concerns virtually identical to those 

raised here. The Supreme Court declined: 

Discovery orders as sweeping as this one, the Government warns, will 
cause “a substantial invasion of [foreign states’] sovereignty,” Brief 
for United States as Amicus Curiae 18, and will “[u]ndermin[e] 
international comity,” id., at 19. Worse, such orders might provoke 
“reciprocal adverse treatment of the United States in foreign courts,” 
id., at 20, and will “threaten harm to the United States’ foreign 
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relations more generally,” id., at 21. These apprehensions are better 
directed to that branch of government with authority to amend the Act 
– which, as it happens, is the same branch that forced our retirement 
from the immunity-by-factor-balancing business nearly 40 years ago. 

573 U.S. at 146 (emphasis added). The Supreme Court said in essence, “Look at 

the statute. That is what governs.” 

The district court did not abuse its discretion by failing to consider the 

government’s concerns. On the contrary, it gave them their due, but followed the 

statute. This approach was consistent with Supreme Court precedent and with the 

FSIA.   

CONCLUSION  

For the foregoing reasons, the order of the district court denying Tenam’s 

motion under Rule 60(b) should be affirmed. 
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PERTINENT STATUTES AND OTHER AUTHORITIES 
 

Except for the following, all applicable statutes and rules are contained in 

the Brief for Movant-Appellant. 

Statutes 

28 U.S. Code § 1330  ....................................................................................... ADD-1 

28 U.S. Code § 1602  ....................................................................................... ADD-1 
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28 U.S. Code § 1330 - Actions against foreign states 
(a) The district courts shall have original jurisdiction without regard to amount in 
controversy of any nonjury civil action against a foreign state as defined in section 
1603(a) of this title as to any claim for relief in personam with respect to which the 
foreign state is not entitled to immunity either under sections 1605–1607 of this 
title or under any applicable international agreement. 
(b) Personal jurisdiction over a foreign state shall exist as to every claim for relief 
over which the district courts have jurisdiction under subsection (a) where service 
has been made under section 1608 of this title. 
(c) For purposes of subsection (b), an appearance by a foreign state does not confer 
personal jurisdiction with respect to any claim for relief not arising out of any 
transaction or occurrence enumerated in sections 1605–1607 of this title. 
 
28 U.S. Code § 1602 – Findings and declaration of purpose 
The Congress finds that the determination by United States courts of the claims of 
foreign states to immunity from the jurisdiction of such courts would serve the 
interests of justice and would protect the rights of both foreign states and litigants 
in United States courts. Under international law, states are not immune from the 
jurisdiction of foreign courts insofar as their commercial activities are concerned, 
and their commercial property may be levied upon for the satisfaction of 
judgments rendered against them in connection with their commercial activities. 
Claims of foreign states to immunity should henceforth be decided by courts of the 
United States and of the States in conformity with the principles set forth in this 
chapter. 
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