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1 

INTRODUCTION 

Defendants Joseph W. LaForte, Lisa McElhone and Joseph Cole Barleta, by and through 

their attorneys, respectfully submit this Joint Memorandum of Law seeking discharge of the 

Receiver for breach of his fiduciary duties to the estate and to CBSG’s note holders. As shown 

herein, the Receiver promoted a fully discredited narrative about CBSG’s financial condition to 

negatively influence this Court’s view of CBSG and the Defendants, while it simultaneously 

destroyed a once profitable and self-sustaining business. Defendants request a hearing.

STATEMENT OF FACTS 

I. THE HARD TRUTH FROM TWO GLICK REPORTS AND THE CLA AUDIT 
MATERIALS: CBSG’S PROFITABILITY AND FINANCIAL CONDITION 

WERE DEMONSTRABLY SOUND FOR YEARS BEFORE THE RECEIVER 
TOOK CONTROL OF CBSG IN LATE JULY 2020. 

At the beginning of this case, this Court announced that the Receiver should not liquidate 

an ongoing business. (Aug. 4 status conf. at 72-73, 88; Aug. 17 status conf. at 45-46) The current 

record now shows unequivocally that CBSG (also referred to herein as Par Funding or Par), was a 

highly profitable, healthy ongoing concern – until the Receiver arrived.  The Receiver has not 

preserved a profitable business; rather, he has taken a thriving, profitable business that employed 

over 70 people and utterly destroyed it. Further, the Receiver has argued that liquidation was 

unavoidable, claiming time and again that the financial condition of CBSG was a mirage, a failed 

business model that was systemically unprofitable at best, and a Ponzi scheme at worst.  

As demonstrated by expert analysis, these claims were demonstrably untrue. And the 

Receiver knew or should have known it.  The Receiver breached its obligations to CBSG and its 

noteholders by promoting inaccurate and false claims to mislead this Court and the public about 

the financial condition of CBSG.  The Receiver used a false narrative to excuse its complete 

abandonment of the MCA business of CBSG – i.e., not funding a single new MCA deal since 

assuming control - and its liquidation of the merchant portfolio in violation of CBSG’s lawful 

contractual rights.  

For example, the Receiver also claimed that the merchant portfolio was difficult to collect 

by alleging misrepresentations and poor underwriting – claims that are untrue. It then requested 

that this Court seize Defendants’ other assets, which he is now in the process of rapidly liquidating.  

In effect, the Receiver killed the profitable company which was readily capable of paying the 
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noteholders; falsely told the Court that the company was no good; and then urged the Court to let 

the Receiver take Defendants’ personal assets to cover  the extraordinary losses the Receiver alone 

caused. CBSG took in $393 million in merchant payments in 2019 and reported income on its 

CPA-prepared 2019 tax returns of $179 million; and took in $209 million in the first six months 

of 2020 (see CBSG Funding Analysis, 1/1/2013 – 6/30/2020, DE 106-1 at 6 (same as CBSG 

Receiver #000488270)). The company and the noteholders have since lost over $187,000,000 

commencing with, and caused by, the Receiver’s arrival in July 2020. (See Chart of Receiver 

Caused Losses, Exhibit A)      

A. The CLA Audit Materials 

On April 15, 2021, the highly reputable CPA firm of Berkowitz Pollack Brant (“BPB”) 

prepared and issued the Glick Report, which analyzed 4.2 million transactions to determine, 

pursuant to GAAP, the financial condition and profitability of CBSG. The Glick Report, an 

unquestionably expert analysis undertaken by top experts in the field, concluded that CBSG was 

thriving and profitable. (DE 535)  

On or about June 17, 2021, less than a month ago, the Defense received about 15,000 pages 

of materials relating to an audit commissioned by CBSG (the “CLA Audit Materials”). Specifically, 

in September 2019, CBSG engaged Clifton Larson Allen, LLP (“CLA”), one of the top eight 

accounting firms in the nation, to undertake a forensic audit of the company and its finances. (See

Exhibit B, CLA Engagement Letter)1  Approximately $200,000 had been paid for the audit which, 

in July 2020, was nearly complete.  With a team of CPAs working steadily for months, CLA 

conducted a full-blown, top-notch deep-dive audit into CBSG’s financial condition for the year 

ending December 31, 2018.  (See Id.)  By late July 2020, when the SEC filed this action, the audit 

was in its final stages and had advanced to CLA’s Quality Control. It appears that the Receiver 

never requested that CLA complete its audit of CBSG for year ending 2018, even though it was 

nearly completed and paid for.     

1 As reflected in the engagement letter retaining CLA for the audit, CLA was retained to verify 
the models and profitability of CBSG. This included a thorough review of the company 
accounting systems, worksheets, merchant agreements, financial recognition methodology, tax 
guidance, bank/ACH processor verification, noteholder confirmation letters and cash flows from 
related parties. Confirmation letters would be sent to all related parties to verify the agreements 
in place and dollar amounts as represented in the company’s accounting system.
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The Receiver (and the SEC) clearly knew about CLA’s audit for CBSG and that it was 

nearly complete.2 Instead of using the almost fully paid-for and exhaustive audit conducted by 

CLA, the Receiver hired DSI to produce a non-CPA, non-GAAP-compliant, unqualified report at 

an estimated cost to CBSG and the noteholders of $500,000. (See DE 426-1, the “DSI Report”)   

The CLA Audit Materials corroborate the Glick Report and contain further proof utterly refuting 

the Receiver’s spurious narrative about the financial condition of CBSG.   

Not only did CLA confirm that CBSG was profitable, CLA confirmed that the company’s 

accounting systems and fraud controls were solid. CLA also verified the monthly Key Performance 

Indicator reports (“KPI Reports”) that CBSG routinely and monthly provided to its noteholders 

for years.  Thus, CLA confirmed CBSG’s profitability and the accuracy of its accounting records. 

CLA also verified thousands of transactions reflected in CBSG’s ledgers, and decisively ruled out 

inaccuracies or fraud in CBSG’s financial records.   

Although the Defense is still reviewing the 15,000 or so pages of the materials produced, 

the documents thus far reviewed show the following:  

i. CLA found that 85% of CBSG’s client merchants paid the contractual Right to Return 
(RTR) in a timely manner (see Exhibit E3); 

ii. CLA nearly completed verifying all of the financial data contained in CBSG’s monthly 
KPI Reports for the period January 1, 2013 - March 31, 2019 (Exhibit F4); 

2  The Receiver’s knowledge of the ongoing CLA audit is inescapable because James Klenk, 
CBSG’s Controller and a CPA, began working directly with the Receiver and the SEC shortly after 
the filing of the Complaint. Klenk was the main point of contact wi th  CLA with respect to the 
audit. CLA notified Klenk by email on July 31, 2020 that CLA was ceasing work on the audit due to 
the SEC action and was prepared to be rehired to finish it.  (See Exhibit C, email entitled “Suspending 
work on the 2018 audit”) The Defense advised in filings on August 4, 2020 that CLA and others 
had performed GAAP audits for CBSG in 2017, 2018 and 2019. (DE 84 at 8) In addition, billing 
records by the Receiver show that CLA files were reviewed on the same day as the December 15, 2020 
court appearance at which the non-GAAP DSI Report was heralded as determinative. (See Exhibit D, 
containing extracts from billing records on the Receiver’s website, parfundingreceivership.com)

3 Exhibit E, #CLA0000012, is a CLA spreadsheet entitled “Aging” and indicates the amount of 
time by which account receivables were paid to CBSG in increments from 5 to 35-plus days.  The 
final column shows that approximately 80% of AR were on time or overdue by less than 10 days.  
Nearly 85% were less than 35 days past due. 

4 Exhibit F, #CLA0000304.xlsx, is the first few pages of an 1,000-plus page Excel spreadsheet 
showing the completed verification work performed by CLA for CBSG’s KPI Reports.  It contains 
the spreadsheets provided to investors and hundreds of pages of worksheets deconstructing and 
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iii. CLA completed verifying CBSG’s exposure rate of 1.3% reflected in the KPI Reports (see
Exhibit F at 1); and 

iv. CBSG successfully passed a thorough and rigorous examination of its fraud and financial 
controls in which no improprieties were detected. (Exhibit G5). 

The findings of CLA should not surprise anyone, since they are consistent with numerous 

other CPAs who examined the financial condition of CBSG.6  Among those CPAs, of course, is 

the firm of Berkowitz Pollack Brant firm (“BPB”), which prepared both the Glick Report (DE 535) 

and the Glick KPI Report, discussed infra and annexed hereto as Exhibit H. BPB’s entirely 

independent and separate analysis of CBSG is corroborated by, and corroborates, the findings of 

CLA.   

B. The Glick Report 

While the Defense just recently obtained the CLA Audit Materials, we have long known 

that the Receiver was peddling a false financial narrative of CBSG which was ultimately 

embodied in the Declaration of Bradley Sharp dated December 13, 2020 (DE 426-1)(the “DSI 

Report”). The Defense, using the same data but meticulously analyzing 4.2 million transactions - 

analyzing that data to confirm the accuracy of every entry on CBSG’s KPI Reports. This 
verification includes the column reflecting a total exposure rate of 1.3%.    

5 Exhibit G #CLA0000760, is a completed Question and Answer checklist completed by CLA 
assessing the quality of CBSG’s business practices and internal controls, i.e., for accounting 
systems and funds wiring, to verify that appropriate systems are in place and that fraud risks are 
absent. 

6 Defendants’ retention of CLA in September 2019 was only part of CBSG’s undertaking pre-
Receivership to provide substantial verification of its accounting.  Years before retaining CLA, 
CBSG hired Rod Ermel and Associates in 2014, an accounting firm out of Colorado Springs which 
specialized in the MCA business. The Ermel firm not only prepared tax returns, it actively 
monitored the transactions through a live access portal to Par Funding's accounting server, letting 
their accountants work on the accounting files at the same time as staff in FSP’s Philadelphia office. 
And CBSG engaged respected accounting firms to conduct independent financial audits. 
Additionally, sophisticated purchasers of Par notes also directed their own accounting personnel to 
examine the books and records and conduct due diligence.  No firm or examiner, and certainly not 
James Klenk, CBSG’s Controller, and a CPA, ever suggested financial impropriety or that Par’s 
KPI’s were inaccurate. 
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which the DSI Report failed to do - responded with the April 15, 2021 Glick Report (DE 535).7

The Glick Report methodically refuted the fundamental claims of the DSI Report and the 

Receiver about the profitability and sustainability of CBSG. The Glick Report used correct 

GAAP accounting methodology required to calculate and file taxes; not the DSI Report’s non-

GAAP compliant cash basis, which is worthless. And the Glick Report analyzed the entire CBSG 

merchant portfolio, not the DSI Report’s extrapolation from a nonrepresentative subset (the so-

called “Exceptions Portfolio”), that excluded half of the merchant portfolio.  Among the 

conclusions of the Glick Report: 

i. CBSG was highly profitable for years, earning hundreds of millions of dollars in top-
line revenue between 2012 and 2019. (DE 535-1 ¶¶ 88, see ¶¶ 50-59)  

ii. CBSG’s factoring, i.e., the profit made on every dollar used in funding of merchant cash 
advances (“MCA”), was highly profitable for years, resulting in a blended factor rate of 
1.399, determined by reviewing all MCA deals that CBSG funded. (Id.  ¶¶ 28, 82-87)  

iii. CBSG’s use of “reloads” – providing new funds to existing merchant clients which were 
used to pay down their debt – meant higher fees, resulting in higher revenue for CBSG. 
The DSI Report’s claim (unsupported by data or an understanding of GAAP accounting), 
that CBSG’s reloads were “excessive” or somehow an indication of a merchants’ inability 
to repay, was baseless. (Id.  ¶¶ 18, 64-66, 73-86) Moreover, only 14.4% of CBSG’s 
merchants received reloads. (Id.  ¶ 73 chart)  

iv. Investor funds were not used to pay consulting fees to Defendants. (Id.  ¶¶ 31-37)  

v. CBSG’s underwriting had a very conservative approval rate of 17 percent for underwriting 
applications, proving strong and stringent underwriting standards. (Id.  ¶¶ 39-42)     

(See DE 535-1; DE 535 at 3-4) 

C. The Glick KPI Report 

In addition to a detailed analysis of 4.2 million CBSG transactions for the April 15, 2021 

Glick Report, the BPB CPA accounting firm has also completed an in-depth analysis of the KPI 

Reports issued by CBSG and sent monthly to noteholders. The results of that study powerfully 

corroborate the Glick Report and the CLA audit, as well as every CPA who has examined the 

7 The Glick Report is further corroborated by the testimony of Joe Cole dated June 2, 2021 and the 
testimony of Brett Berman, Esq., former counsel for CBSG, dated June 8, 2021.  (See Berman 
Depo. T. 197, 201, 206-7, 213-215, 228-229) 
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records of CBSG. The BPB KPI study fully confirms that the KPI Reports issued by CBSG were 

accurate. In fact, BPB calculates a slightly lower exposure ratio than CBSG did, coming in at about 

1.1%. See BPB KPI Report dated July 13, 2021 (Exhibit H). Just as critical, BPB’s KPI Report 

confirms the data metrics for numerous CBSG financial parameters as accurate and verified. (Id.)  

In no uncertain terms, this is hard, determinative and undeniable proof that CBSG’s 

financial model was rock solid, profitable and thriving.8 No one should be surprised as these 

reports simply corroborate CLA’s work and the view of every CPA who has closely examined the 

business and analyzed it in accordance with Generally Accepted Accounting Principles (GAAP).  

What this means, of course, is that the financial narrative long peddled by the Receiver to the Court 

and public, was grossly inaccurate and fundamentally misleading.                  

D. The Discharge of the Receiver is Warranted and Overdue 

The two Glick Reports and the CLA Audit materials now provide simply irrefutable proof 

that CBSG was -- just as the Defense has consistently maintained -- a highly profitable business 

that paid its investors like clockwork and, with extraordinary underwriting, earned nearly $1.4 for 

every dollar of merchant funding. CBSG held total assets of nearly $600 million, of which $420 

million were accounts receivables - more than enough to repay its noteholders in July 2020. The 

Receiver took a great company, misled this Court and the public about its financial condition, and 

drove it into the ground while charging millions in fees. To justify its destruction of this business, 

the Receiver made ridiculous claims that made no sense (i.e., that CBSG earned only $6.6 million 

on a cash basis), which are directly refuted by the CLA Audit Materials and by the Glick Report 

and the Glick KPI Report. This isn’t “spin” – these are the verified, professionally examined 

financial facts analyzed by CPAs in accordance with GAAP.  

Further, the Receiver’s inaccurate claims have invariably poisoned the Court against the 

Defendants and the company; have led the Court to make rulings, including the Receivership 

Expansion, on a mistaken and inaccurate factual record; and have kept the wholly unnecessary 

destruction of CBSG on course - all to the grave detriment of the noteholders, other stakeholders 

and Defendants.  The Receiver should be discharged immediately.  

8  Obviously, the verified numbers of CBSG would not be possible without rigorous and 
sophisticated underwriting. Proof of that enormous underwriting effort, and its prowess, is 
contained in the 750 GB ConvergeHub database which, as far as the Defense can tell, was never 
examined by the SEC prior to the commencement of this action.    
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II. FROM THE START, THE RECEIVER PRESENTED INACCURATE AND 
MISLEADING INFORMATION TO THE COURT AND PUBLIC ABOUT 

CBSG’S FINANCIAL CONDITION, POISONING THE COURT AGAINST THE 
DEFENDANTS AND THE COMPANY, AND RESULTING IN RULINGS 

ADVANTAGING THE RECEIVER AND DESTROYING THE COMPANY    

A. The SEC Brought an Omissions case; Not a Case Alleging Financial Malfeasance 

In bringing the complaint, filed ex parte on July 24, 2020, the SEC did not allege 

financial malfeasance of any kind.  (DE 1)(The “Complaint”)  Rather, the SEC accused 

Defendants of fraudulent “misrepresentations and omissions” connected to the “offer and sale of 

[Par Funding] promissory note,” and claimed that the sales of the notes violated the registration 

requirement of Section 5 of the Securities Act of 1933.  (Complaint at ¶¶ 48, 50, 286-89, DE 4 at 

3-4; see DE 14 at 79.) Alleged misrepresentations and omissions “form the basis of this action.” 

(Id. at ¶ 8)9 The SEC did not claim that the alleged nondisclosures had placed investor assets at 

risk or that investors had lost money.10

Nor did the SEC allege that Defendants were engaged in a Ponzi scheme. Early on, this 

Court shared that view, repeatedly stating that this was, essentially, a case about disclosure and 

regulatory violations - not financial malfeasance.  (Aug. 4 status conf. at 72, 73, 75)  On August 

17, 2020, the Court stated: “I'd like to try to see if we can try to recover and get this business back 

on the right side of the law going forward without any regulatory concerns and not run afoul of the 

SEC again . . . many of the investors were getting their monthly payouts and were getting their 

principal returns at the end of the 12-month returns. So there was some success . . .”  (Aug.17. 

status conf. at 45-46; see also August 18, 2020 P.I. hearing at 154-156: “to some extent maybe 

even pre-coronavirus, pre-pandemic this was an extremely profitable enterprise.”). 

9  The purported omissions and misrepresentations included the alleged: failure to disclose a 
criminal record of Joseph LaForte; understating Par’s default rate for its MCA business; failure to 
conduct onsite inspections as part of the underwriting process; and the claim that investor funds 
were used to pay consulting fees. 
10 While the SEC has the power to seek emergency injunctive relief in rare circumstances (see DE 
1 at ¶ 37, DE 14 at ¶¶ 49-50), it is profoundly striking and disturbing that the SEC chose this course 
of action in this case. 
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B. The Receivership Was Granted with Promises of No Liquidation and Over 
Defendants’ Warnings that CBSG’s Business Operations would Suffer – And So 
Would the Noteholders 

Simultaneous with its ex parte filing of the Complaint, on July 24, 2020, the SEC moved 

for a TRO and the imposition of a Receivership, claiming that “the interests of investors would 

best be served” by appointing a Receiver to “determin[e] how to resolve or continue the businesses, 

locat[e] assets and investor funds, and [conduct] accounting and asset management.”  (DE 4 at 2-

3)11 Defendants expressed grave concern that the wholesale replacement of Par’s staff with a 

Receivership would inevitably lead to the demise of a successful business engaged in lawful 

activity and the loss of noteholder’s funds.  (DE 19 at 3) The Court granted the SEC’s motions on 

July 27, 2020.  (See DE 36) Defense counsel, Fox Rothschild LLP, argued that “that the so-called 

‘temporary’ relief that the SEC sought to impose” was “not temporary,” would be “unnecessarily 

destructive of Defendant’s legitimate businesses” and warned that such “will lead to the liquidation 

of Defendants’ legitimate businesses” as well as the noteholder’s interests. (DE 43 at 3; see id at 

3-6) 

C. The Receiver Immediately Began Dismantling CBSG’s Business

The Receiver’s destruction of CBSG’s business and finances – and the noteholders’ interest 

and security - began immediately. CBSG was, at the time, one of the largest MCA companies in 

the United States.  Since its inception in 2012, the company had grown to 75 or more employees 

by 2019, and had advanced nearly $1.1 billion to merchants nationwide, and collecting over $1.1 

billion while also paying noteholders principal and interest, operational costs and expenses, and 

amassing accounts receivable in excess of $420 million. (See DE 84 at 6, DE 426-1 at ¶¶ 1, 11-12)  

On the afternoon of July 28, 2020, the Receiver caused the immediate dismissal of all the 

employees of Par with none permitted to enter the premises. The Receiver had no idea (and could 

have no idea) how to manage this extremely complex operation. Thousands of merchants around 

the country were left without any communication with Par, crippling the ongoing viability of Par’s 

business operations. (See DE 84 at 6) The Receiver further advised that Fox Rothschild, 

11 The SEC represented, erroneously, that CBSG had less than three million dollars in its bank 
accounts when the Complaint was filed. (Aug. 4 status conf. at 78) The Receiver later 
acknowledged that CBSG’s cash on hand before the Receivership was between $20-25 million 
dollars.  (September 8, 2020 status conference (“Sept. 8 status conf.”) at 64-65)  
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responsible for critical litigation and collections work, would be terminated from representing 

Defendants’ businesses.  (See id.)   

As a result, merchant payments to Par stopped abruptly with the Receivership. (See DE 

249 at 2) The damage posed by the Receiver’s actions was immediately evident as CBSG lost 

approximately $6,592,991.59 in ACH payments during the Receiver’s very first week, July 29, 

2020 through August 4, 2020. (See DE 84 at 11) Fox Rothschild endeavored to resume the daily 

ACH draws - which in July 2020 averaged about $1.5 million per day - and to continue servicing 

the nearly $500,000,000 in existing MCA deals so that the investors could be repaid. (DE 84 at 7) 

But Fox Rothschild’s efforts to protect the business and the investors was rebuffed. On Friday, 

July 31, 2020, the Court expanded the Receiver’s authority. (See DE 56) CBSG’s efforts to enforce 

its contracts and foreclose on collateral for the protection of its noteholders were ended.12

At the hearing on August 4, 2020, the Court dismissed Defendants’ fears that the 

Receivership had already embarked on a path leading to liquidation and urged the Receiver to “get 

in there and do their job” because “the whole purpose of the receivership is to try to save what we 

can and not leave everybody on the street.” (Aug. 4 status conf. at 59, 74-75) The Court 

emphasized that “no one here [is] seeking an end game of liquidation.” (Id. at 88)(Emphasis added) 

On August 6, 2020, the Receiver moved to engage Development Specialists, Inc. (“DSI”) as a 

financial analyst and operations consultant “to secure and analyze the assets . . . and ongoing 

operations of the Receivership Entities.” (DE 101 at 3) The Receiver claimed that DSI’s financial 

expertise was needed to “analyze the assets” of Par since the SEC’s Complaint had alleged 

misrepresentations about Par’s financial condition, including its default rate. (Id. at 3-4) 

Defendants opposed the request, contrasting DSI’s experience as mere liquidators, with the 

detailed, hands-on experience of Par’s existing in-house staff, accountants and outside law firms 

and advisors. (DE 84 at 16-17) Defendants cross-moved for an Order directing the Receiver to 

immediately rehire Par’s experienced employees, warning that the SEC and the Receiver “had no 

idea what it is doing” when it tossed out the 70 experienced employees of Par, only to be replaced 

12 The economic cost to Par and its noteholders by freezing all litigation cannot be overstated.  For 
example, on the eve of the SEC’s filing, Fox Rothschild had a $2 million settlement agreement 
from a merchant who had defaulted. That $2 million settlement was not executed.   
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by unfamiliar and untrained staff. (DE 106 at 1-2; DE 115 at 1) The request to hire DSI was granted 

on August 9, 2020. (DE 116)13

The Receiver was given expanded authority on August 13, 2020 (see DE 141), occasioning 

the withdrawal of Fox Rothschild as outside counsel. (See DE 138; see DE 100) The departure of 

Fox Rothschild left Par without any expertise litigating defaulted MCA payments – a significant 

source of revenue.14 Defendants told the Court that “the Receiver [ ] candidly admits that he knows 

nothing about the merchant funding business. Investors are well aware of DSI’s history…. the 

Receiver and DSI will take millions of dollars in investor money in fees while a once-thriving 

company deteriorates into oblivion…” (Opposition to the Preliminary Injunction, at 4; DE 148) 

D. The Receiver Peddled a False Financial Narrative to Cast Blame on Defendants for 
its Destruction of CBSG and, in the Process, Poisoned the Court’s View of the Case 
and of CBSG’s Financial Condition. 

Apparently to deflect blame for the financial ruin it alone was causing, the Receiver 

propagated a stream of gross inaccuracies about CBSG’s financial condition to the Court and 

public. As the Receiver’s filings and conference transcripts make clear, the Receiver claimed that 

the business of CBSG was not self-sustaining but just a mirage. The Receiver attributed the lack 

of profitability since the Receivership to Defendants’ malfeasance and alleged deceptive 

accounting practices, rather than to the obvious liquidation that the Receiver and DSI alone were 

causing. Through its filings and during the course of hours-long conferences at which they alone 

could speak, the Receiver relentlessly filled the record with false assertions, smears and innuendo 

13 Defendants had provided a Proposed Action Plan with specific “Solutions to Stem the Damage 
and the Dissipation of Investor funds.” (DE 115 at 7-9) Although the Court did not adopt the 
Proposed Action Plan, it directed the Receiver to examine the feasibility of implementing some or 
all of the recommendations. (DE 116 at 1-2) 

14 The removal of Par’s litigation team resulted in immediate losses in every pending or imminent 
litigation, as there was no possibility of a court-authorized recovery for those defaults or 
settlements driven by litigation. All of those cases and pending settlement negotiations represent 
tens, if not hundreds, of millions of dollars in lost revenue. (See DE 249 at 2-3) Further, the 
cessation of litigation communicated to all of Par’s merchants the simple truth that, for the first 
time in Par’s history, they could fail to repay contractually obligated monies with little fear of 
repercussion.  
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about the financial wherewithal of CBSG, its profitability and self-sufficiency.15  (See generally

DE 630)  

Ultimately, the Receiver placed reliance on the DSI Report which was objectively not 

competent to assess the financial condition of CBSG and used a grossly flawed and inept 

methodology.16  Indeed, when confronted with the Glick Report filed on April 15, 2020, the 

Receiver shamefully demurred, claiming that DSI’s analysis was never “intended to serve as an 

expert report” but merely issued to provide “preliminary findings.” (DE 577 at 9; Receiver’s 

Quarterly Report dated May 3, 2021)  

The Receiver’s inaccurate reports and claims about CBSG’s true financial condition caused 

the destruction of millions of dollars in noteholder value and the expansion of the Receivership to 

all of the Defendants’ assets on the untrue claim that CBSG did not have sufficient assets to fully 

compensate its noteholders. These baseless claims poisoned the view of this Court, from initially 

recognizing CBSG as an “extremely profitable enterprise” (August 18, 2020 P.I. hearing at 154) 

in which CBSG is “not taking from one to pay to the other” (Aug. 4 status conf. at 73), to the utter 

fantasy of a company supposedly verging on collapse and reliant on investor funds to survive.  

i. The September 8, 2020 Status Report and Status Conference 

DSI’s September 8, 2020 Status Report stated that the Par MCA portfolio balance was 

$420 million, of which over $228,791,000 was the balance for the “top 10 merchant groups,” and 

noted that this group was “approximately 54% of the gross MCA portfolio balance….” (DE 240-

1 at 3)17  Counsel for the Receiver then presented a string of allegations about these top 10 

15 See the Receiver’s status reports - DE 240, 305, 358, 358-1, 426, 482, 482-1, 535, 577, 577-1.
In numerous filings, the Defense responded to the Receiver’s false narratives and specific 
misrepresentations and falsehoods. See, e.g., DE 106, 148, 249, 355, 401, 430, 493, 602, 632. 

16 In particular, DSI’s nonsensical claim that CBSG had made a mere $6.6 million in profit since 
inception on a cash basis (DSI Report at ¶ 6), was irreconcilable with CBSG’s tax returns, prepared 
by qualified CPAs for tax years 2012, 2013, 2014, 2015, 2016, 2017, 2018 and 2019, that reported 
millions of dollars in income ($179 million in 2019 alone, DE 430 at 2-3). Par’s books and records 
have been pored over by perhaps a dozen CPA’s, including in-house and external accountants, 
auditors and investors’ representatives.  

17  The Receiver’s first status report on August 20, 2020 did not include any financial data.  (DE 
180) The Receiver had already fired all of Par’s staff, locked the office door and shut down the 
ACH bank accounts that processed the merchant receivables. The Receiver stated that DSI might 
restart collections “but only after the Receiver was assured of the legality of the merchant cash 
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merchants. (Sept. 8 status conf. at 42-44) The Defense heard these claims for the first time in open 

court and had no opportunity to respond. The Court was immediately persuaded of the dire 

implications of these claims. Suddenly, a company which, for eight years, had never missed an 

investor payment (save for two months in 2020 during early Covid), and paid investors hundreds 

of millions in interest and principal, and had not a single investor complaint, was now supposedly 

at risk. Based on the Receiver’s claims, the Court advised Par’s noteholders that the company’s 

finances were in poor condition and that only the Receiver, not Defendants, was honestly 

disclosing the company’s finances and, importantly, was capable of recovering for the investors. 

(Id. at 45-47) The Receiver’s assertions were grossly inaccurate.  

As the Glick Report and the Glick KPI Report make clear, DSI grossly misrepresented 

Par’s purported overdependence on repayment from the Top 10 Merchants, as well as the 

likelihood of repayment from them. In fact, until the Receivership began, the company was 

profitable and sound. 

ii. The October 6, 2020 Status Report and October 7, 2020 Status 
Conference 

On October 6, 2020, the Receiver filed another status report prepared by DSI in which it 

asserted that CBSG’s business model was financially unsound and that its revenue figures were 

“misleading.” (DE 305) Revealing a total lack of accounting knowledge and expertise, the 

Receiver challenged the fact that CBSG had collected $1.5 million in daily MCA payments prior 

to the Receivership and suggested that “re-loaded” funds to merchants were used to repay existing 

balances due Par. (DE 305 at 5, 8-15) Under this baseless theory, the Receiver asserted that CBSG 

actually netted only $300,000 per day. The Receiver also suggested that the rise in confessions of 

judgments (“COJ”) showed that Par was financially unsound (see DE 305 at 16-17), yet another 

clear indication that the Receiver had no idea what he was talking about.  

advance business…”  (DE 240 at 3) The absurdity of this excuse is belied by the multiple opinion 
letters of Par counsel (see DE 180 at 5 n. 1), the work of Fox Rothschild, and the dozens of court 
rulings across the country holding that MCA contracts are valid and enforceable. (See also Berman 
Depo. T. 242-46; see Exhibit of Current MCA Validity, Exhibit I) The Receiver ignored all of this, 
claiming to need legal support for MCA validity not only in DE 240 at 4-6 but, indeed, well into 
April 2021.
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At the status conference held the next day, the Receiver repeated at length, and the Court 

credited, the Receiver’s false claims on all of these issues. (Oct. 7 status conf. at 13, 14, 38- 43)  

The Receiver’s claims about reloads were baseless. The Receiver did not understand the MCA 

business and never bothered to do the complex GAAP-based accounting necessary to understand 

how “reloads” can drive profitability. (See Glick Report at ¶¶ 18, 64-66, 73-86) The same was true 

for confessions of judgment which can be, and often are, filed after an MCA has been profitable 

but where the merchant still has not paid the entire contractually obligated amount, the RTR.18

Thus, the number of confessions of judgement is irrelevant to profitability. Only a GAAP 

examination of revenue, which only the BPB firm performed, could determine the profitability of 

the business.  (Id.) 

The Receiver’s claims about record-keeping were similarly false.  The BPB firm assembled 

and analyzed terabytes of data including ACH processing and bank records constituting 4.2 million 

transactions. And their work entailed detailed analysis of specific merchant funding, reloads and 

merchant repayments. In fact, CBSG calculated merchant receivables and debt every single day. 

The monthly KPI Reports, sent by Par to its investors every month, could only be created based 

upon extraordinarily detailed daily financial data. Those KPI Reports were evaluated, verified and 

found to be spot-on accurate. (See Glick KPI Report, Exhibit H)   

The Court’s criticism of the Defense for objecting to the Receiver’s now-discredited claims 

attests to the effectiveness of the Receiver in poisoning the Court against the Defense and 

Defendants. (See DE 630 at 2-5) In particular, the Court was persuaded by the inaccurate claims 

that the Receivership would be unable to recover noteholder funds. It thus viewed the personal 

assets of Defendants as fair game. (Oct. 7 status conf. at 60-61)  

iii. The October 30, 2020 Motion to Expand the Receivership  

By October 30, 2020, the Receiver reported a significant decline in the portfolio balance 

to $392 million as of September 30, 2020, and that weekly (not daily) collections had plummeted 

to $1.8 million.  (DE 358-1 at 7, 8) That decline was the direct and sole result of the Receiver’s 

inability and refusal to continue the business of CBSG. Blaming CBSG’s post-Receivership 

18 CBSG’s in-house counsel and its external counsel, Fox Rothschild, collected millions of dollars 
of MCA funding debt through court process and was a significant profit center for the business. 
(See Berman Depo. T. 91-92, 96-98, 113, 213-14) Moreover, CLA documents show that 85% of 
all merchants paid the full right to return (RTR) on the MCA contracts. (Exhibit E) The Glick 
Report verified an overall return of 1.339 on funding contracts. (DE 535 at ¶¶ 17, 83-88)    
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financial decline on the Defendants, the Receiver moved to expand the Receivership to seize assets. 

(DE 357 at 5, 11-20) Defendants opposed the motion.19

vi. The Bradley Sharp DSI Declaration, December 13, 2020  

On December 13, 2020, the Receiver filed the Declaration of Bradley Sharp, a limited, 

materially incomplete and grossly flawed non-GAAP analysis of the financial condition of CBSG 

by a person who was not a CPA, much less an experienced forensic accountant.  (DE 426-1) (“The 

DSI Report”) Masquerading as a report on the “financial status of the Receivership Entities,” the 

DSI Report characterized Par as financially unsound and essentially called it a Ponzi scheme. The 

DSI Report dismissed Defendants’ financial analysis (see DE 355), offered to explain the 

profitability of the business, as “misleading” and not a reflection of “actual operations at CBSG.”  

(DE 426-1 at 3) Defendants moved to postpone the conference scheduled for December 15th citing 

concerns for “fundamental fairness and due process,” and requested sufficient time to respond to 

the DSI Report. (DE 430) 20 The Court denied the Defense request. (DE 431)  

v. The Court Adopts the DSI Report as Determinative  

At the December 15, 2020 status conference, the Receiver made clear to the Court that the 

DSI Report was absolute Gospel. The Receiver trumpeted its non-GAAP conclusions and absurd 

methodology and proudly “staked [his] credibility on what [the DSI Report] said” and on “the 

credibility of DSI’s consultants on what they put in their report.” (Dec. 15 status conf. at 23, 31) 

The Receiver was provided with time for a lengthy presentation in which he praised the “accuracy” 

of the DSI Report’s analysis.  (Id. T. 16, 18-20) Relying upon DSI’s flawed analysis, the Receiver 

rejected Defendants’ most recent submissions as, ironically, not being candid about “the facts.”  

19 Defendants opposed the expansion stating that in every example of commingling provided, the 
Par accounts in question held far more than enough money from sources other than noteholders 
funds to fund the payments to Defendants.  (See Melissa Davis Declaration, dated August 26, 2020, 
at ¶¶ 7-24) (DE 290-8) Further, the proceeds from Par’s MCA business “exceeded [ ] deposits” 
from Par’s investor fundraising activities in the relevant accounts.  (DE 401 at 13).  

20 Defendants asserted that the DSI Report’s financial claims were improbable and inconsistent 
with the many professional auditors and accountants who had reviewed the same raw data, 
including CPA James Klenk, who had submitted an affidavit in this case, and with CBSG’s tax 
returns, prepared by a recognized CPA firm, which showed operating revenues of $179 million on 
which Par had paid millions in taxes – revenues that the DSI Report concluded did not exist. (DE 
430 at 2-3)  
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(Id.  T. 23-24). The Receiver repeated DSI’s grossly inaccurate claims, saying: “This notion that 

they're collecting in a multiple of 1.32 is, again, false.”  (Id. at T. 30)(Emphasis added)   

The Court accepted the flawed DSI Report as determinative, calling it a “sea change” in 

how it viewed Par. (Id. at T. 13-14). Without a hint of the word Daubert, much less ordering a 

Daubert hearing, the Court concluded that, similar to a Ponzi scheme, Par “was not a self-

sustaining operation . . .it thrived off new money being put in from investor.”  (Id. at T. 14, 15) 

The Receiver’s DSI Report influenced the Court, leading it to denounce the defense for promoting 

“spin”, “alternate realities,” and a “continuous misinformation campaign. ” (Id. at T. 32-36, 40 and 

44) (See also DE 630 at 6-8) 

vi. Relying on the Baseless DSI Report, the Court Orders Expansion   

Without permitting a response from the Defense, or oral argument, the Court relied on the 

DSI Report and the Receiver’s recitation to grant the expansion of the Receivership the very next 

day. (DE 436, see Dec. 15 Status Conf. at 86, 97-100) Upon entry of the order, the Receiver 

assumed the management of Ms. McElhone’s properties and residences, promptly padlocked two, 

and demanded a “residual lease” agreement for the third (see DE 482 at 11). The Receiver has 

since moved aggressively to liquidate personal assets, such as vehicles and watches, when there is 

no need for liquidation. (See DE 640: Defense opposition to motion to sell Patek Philippe watches 

and vehicle; see also DE 632: Defense opposition to motion to sell vehicle and watercraft). While 

he spends tens of thousands of dollars pursuing these feeble, vindictive efforts, the Receiver has 

destroyed a well-run, highly profitable business that employed over 70 people and has unilaterally 

created losses of over $187,000,000 in stakeholder value. (See Chart of Receiver Caused Losses, 

Exhibit A)   

vii. The False Narrative Continues even after the Filing of the Glick Report 

The Glick Report met the Court’s challenge at the December 15, 2020 status conference to 

refute the DSI Report with a qualified sworn declaration based on the same documents. (See Dec. 

15 Status. Conf. at 37, 72) The Glick Report flatly disproved what the Court had been hearing 

from the Receiver for months. The Receiver responded by equivocating, claiming that the DSI 

Report was merely issued to provide “preliminary findings,” and declining to respond with a 

substantive professional analysis (if one was even possible), citing concern about “controlling 

professional fees.” (DE 577 at 15) In short, they caved.  
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On May 20, 2021, the Receiver was permitted to conduct a two-hour slide show during 

which he repeated arguments premised on the DSI Report - now entirely discredited by every CPA 

to look at the business. (May 20 status conf. at 30, 31, 38)21 The Defense was largely precluded 

from responding. The Court did not address the CPA-authored, GAAP-compliant Glick Report, 

but, instead, accepted DSI’s false claims that the “the business model was not  . . .sustainable,” 

and that CBSG’s poor financial outlook – post July 2020 - was Defendants’ fault. (Id. at 40-43) 

Having killed the business, the Receiver has turned to consolidating and liquidating assets owned 

by Defendants, purchased with consulting fees from CBSG. (May 20, 2021 Status Conf. at 24-26, 

40-41)22

ARGUMENT 

THE RECEIVER BREACHED HIS DUTIES TO THE DEFENDANTS,  
THE NOTEHOLDERS, AND THE RECEIVERSHIP ENTITIES AND  

MUST BE DISCHARGED. A HEARING IS WARRANTED 

A. Applicable Standards

The “primary purpose of equity receiverships is to promote the orderly and efficient 

administration of the estate by the district court for the benefit of creditors . . .In so doing, federal 

equity receivers have multiple duties, including: (1) preserving receivership assets, (2) 

administering receivership property suitably, and (3) assisting in any equitable distribution of those 

assets if appropriate.” SEC v. Schooler, 2015 2015 WL 1510949, *3-4 (S.D.CA 2015). “While a 

receiver must be impartial between parties, that impartiality does not extend to her relationship 

with the receivership estate as receivers owe a fiduciary duty to the owners of the property under 

her care and thus must protect and preserve the receivership’s assets for the benefit of the persons 

21 The Receiver also disclosed that since the Receivership started (with $25 million cash on hand), 
the Receiver had collected a mere $37.6 million over the next ten months. (Id. T. 21-22) In 2019, 
Par collected $393 million from merchants. And, from January 1, 2020 to July 27, 2020, a period 
of 7 months, Par collected $ 209 million.  (See DE 106-1 at 6) 

22 The assets retrieved from Defendants since the expansion of the Receivership include $127 
million in “actual assets” of Defendants, such as $52.8 million worth of marquis commercial 
property in Philadelphia and elsewhere, plus $26.2 million in Kingdom Logistics (property that 
the Receivership was trying to control), and another $20 million of chattel property seized by the 
FBI.  (Id. at 24-26) Since May 20, 2021, as noted, the Receiver has seized additional personal 
assets, i.e., watches, a car and a boat.  (See DE 622 and 634)   
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ultimately entitled to it.” Fed. Trade Comm’n v. On Point Glob. LLC, No. 19-25046-CIV, 2020 

WL 5819809, at *2 (S.D. Fla. Sept. 30, 2020), citing SEC v. Schooler, supra at *3 (internal 

quotations omitted). 

In an SEC enforcement action, “the persons ultimately entitled” to the receivership estate’s 

assets are one of two distinct groups: (1) if the SEC does not prove its case, the defendants may 

retake their property, or (2) if the SEC does prove its case and investor restitution is deemed 

appropriate, the investors in the investment scheme may lay claim to the assets. Sovereign Bank v. 

Schwab, 414 F.3d 450, 454 (3d Cir. 2005). (Emphasis added) The receiver owes a fiduciary duty 

towards the receivership estate and is obligated to protect and preserve the estate’s assets. See 

Liberte Capitol Group, LLC v Capwill, 462 F. 3d 543, 551 (6th Cir. 2006).  

To that end, a receiver may not ignore the Defendants or the investors’ rights to due process 

and is obligated to provide affected investors with necessary information, a meaningful 

opportunity to argue the facts and their claims and defenses, and an adjudication of their claims 

and defenses. SEC v. Elliott, 953 F.2d 1560, 1566 (11th Cir. 1992).  See also SEC v. Torchia, 922 

F.3d 1307, 1319 (11th Cir. 2019) (“[A]t minimum summary proceedings must provide affected 

investors with necessary information, a meaningful opportunity to argue the facts and their claims 

and defenses, and an adjudication of their claims and defenses.”); SEC v. Terry, 833 Fed. Appx. 

229 (11th Cir. 2020) (reversing receiver’s distribution plan based upon summary proceedings 

which were insufficient to provide due process to claimants). 

“Receivers appointed by a federal court are directed to manage and operate the receivership 

estate according to the requirements of the valid laws of the State in which such property is 

situated, in the same manner that the owner or possessor thereof would be bound to do if in 

possession thereof.” SEC v. Stanford Int’l Bank, Ltd., 927 F.3d 830, 840 (5th Cir. 2019), cert. 

denied sub nom. Becker v. Janvey, 140 S.Ct. 2567 (2020),quoting 28 U.S.C. § 959(b) (internal 

quotations omitted) 23  “[S]tate law, and not federal bankruptcy law or federal common law, 

23 Under 28 U.S.C.A. § 959(b), “a trustee, receiver or manager appointed in any case pending in 
any court of the United States, including a debtor in possession, shall manage and operate the 
property in his possession as such trustee, receiver or manager according to the requirements of 
the valid laws of the State in which such property is situated, in the same manner that the owner 
or possessor thereof would be bound to do if in possession thereof.”  28 U.S.C.A. § 959(b).
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supplies the controlling standard of fiduciary care.” Alonso v. Weiss, 932 F.3d 995, 1002 (7th Cir. 

2019), citing 28 U.S.C. § 959(b).   

“As neutral officers of the court, receivers must avoid the appearance of impropriety or 

partiality in their actions.” Fed. Trade Comm’n v. On Point Glob. LLC, supra at *2 citing SEC v. 

Schooler, supra, at *3.“In Florida, [a] fiduciary owes to its beneficiary the duty to refrain from 

self-dealing, the duty of loyalty, the overall duty to not take unfair advantage and to act in the best 

interest of the other party, and the duty to disclose material facts.” Sallah v. BGT Consulting, LLC, 

No. 16-81483-CIV, 2017 WL 2833455, at *5 n. 5 (S.D. Fla. June 30, 2017), citing Capital Bank 

v. MVB, Inc., 644 So.2d 515, 520 (Fla. 3d DCA 1994) (internal quotations omitted). “The fiduciary 

must act as a prudent person with reasonable care, skill, and caution.” Sallah v. BGT Consulting, 

LLC, supra at *5 n. 5, citing Fla. Stat. § 736.0804. See SEC v. Schooler, supra (receiver directed 

to avoid actions which create the appearance of impropriety, or which violated ethical standards). 

B. The Receiver Breached its Duty of Care and Duty of Loyalty in Misleading the 
Court and Liquidating a Profitable, Sound Company.  

The Court’s initial direction was clear. (See Aug. 4 status conf. at 88; “[t]he Court is on 

record making it very clear, as I have from the beginning, no one here [is] seeking an end game of 

liquidation.”) And from the beginning, the Defense argued that neither the Receiver nor DSI had 

the expertise necessary to understand the MCA business, account for it properly or run CBSG as 

a going concern. Rather, the Receiver and DSI knew only how to liquidate assets. Accordingly, 

the Defense begged the Court to re-employ experienced staff who knew how to run the company.  

Knowing that it could not run the company, and that it could not justify the liquidation of 

a thriving, profitable company (as such would breach its fiduciary duties to all stakeholders), the 

Receiver set about creating a narrative to justify only what it knew how to do -- liquidate. As far 

back as September 8, 2020, the Receiver began sprinkling the record with claims that CBSG was 

in poor financial condition and on the verge of collapse. The Receiver’s inaccurate accusations of 

financial instability and the innuendo of malfeasance increased with each passing status report and 

court conference and peaked with the DSI Report on December 13th. The Receiver commissioned 

and used the DSI Report to ratify its prior financial claims, as well as justify the liquidation of 

CBSG’s assets and the Court’s expansion of the Receivership on December 16, 2020.   

For utilizing grossly improper and unqualified analysis to justify its actions and conduct, 

and misleading this Court, the noteholders and the public for months with a false financial 

narrative, the Receiver has breached its fiduciary duty of care and acted with gross negligence. 
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Instead of running the business of CBSG as it had been to the benefit of its noteholders for years, 

the Receiver used this narrative to justify dismantling CBSG’s MCA business, liquidating its assets 

and expanding the Receivership to grab all of Defendants’ other assets. Sallah v. BGT Consulting, 

LLC, Nsupra, at *5 n. 5 (“The fiduciary must act as a prudent person with reasonable care, skill, 

and caution.”), citing Fla. Stat. § 736.0804; West v. Chrisman, 518 B.R. 655, 664 (M.D. Fla. 2014) 

citing Capital Bank v. MVB, Inc., 644 So.2d 515, 520 (Fla. 3rd DCA 1994) (“[T]he very concept 

of a fiduciary . . .  comes with attendant duties of loyalty, candor, and good faith[.]”) 

The evidence is flatly inconsistent with the Receiver’s fiduciary duties. Upon taking over 

CBSG, the Receiver had access to and knowledge of CLA’s nearly completed audit of CBSG for 

the year ending December 31, 2018. That audit was being performed by one of the top 10 CPA 

firms in the country and had reached the level of Quality Control (QC), i.e., the final stages of an 

audit. Permitting the conclusion of that audit would reveal a professional CPA’s analysis of 

CBSG’s accounting and control systems, its performance and profitability. It would dispel, upon 

analysis of GAAP-analyzed data, absurd, un-moored suggestions such as: that confessions of 

judgement are tied to profitability; that funding “reloads” are detrimental to the business instead 

of profit centers; that the company’s merchant portfolio was not profitable; or that its underwriting 

was inadequate, since, obviously, excellent performance is reflective of excellent underwriting.      

Avoiding these audit conclusions is in our view, precisely why this audit -- GAAP-

compliant, nearly complete and nearly paid for -- was quietly abandoned by the Receiver and never 

completed.  It is also why, in our view, the Receiver chose to pay DSI, his in-house financial 

advisor, perhaps $500,000 to produce a non-GAAP, non-CPA, non-IRS-compliant analysis that is 

absolutely meaningless – except to the extent it tells a story supporting the inaccurate claims the 

Receiver has been promoting to the Court and public for over 10 months.  

The Court was misled. The misinformation not only caused the Court to echo the 

Receiver’s erroneous claims, but it also led the Court to countenance the liquidation of CBSG’s 

assets and accompanying release of collateral, and to grant the Receiver’s requests to expand the 

Receivership. The misinformation poisoned the Court’s view of the Defendants and the Defense. 

CBSG’s stakeholders have been irreparably harmed and the damage continues while the Receiver 

remains.   
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CONCLUSION 

Defendants demand an opportunity to be heard on the issues raised by this motion. At 

conference after conference, this Court has permitted the Receiver to speak for hours at a time 

about CBSG financial matters, without affording the Defense an opportunity to speak and be heard. 

The evidence is now overwhelming that so much of what was told to this Court and the noteholders 

about the financial performance of CBSG at these conferences was just plain wrong. And the 

results have been devastating – to the tune of over $187,000,000 in destroyed stakeholder value. 

The defense respectfully requests that a hearing be held and that the Court grant the instant motion 

to remove the Receiver.   
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