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I. INTRODUCTION 

This appeal involves an excessive jury award of tens of millions of dollars 

in “benefits obtained” from a supposed trespass that, even the district court 

acknowledged, represents a “substantial windfall.”  Under settled law, that 

“substantial windfall” cannot stand. 

This dispute arises from Plaintiffs C&C Properties, Inc., JEC Panama, 

LLC, and Wings Way, LLC’s (“Plaintiffs”) purchase of a 138-acre parcel of 

land in Bakersfield, California from non-party Chevron Pipeline Company 

(“Chevron”).  Several subsurface pipelines crossed the 1,200-foot frontage of 

the property.  One pipeline was a lateral, connecting line referred to as the 

Cross Valley Pipeline that was part of Defendant Shell Pipeline Company’s 

(“Shell”) 450-mile long San Pablo Bay System—a common carrier pipeline that 

the California Public Utility Commission (“CPUC”) deemed a “public utility.”  

Shell operated the 35-mile Cross Valley Pipeline pursuant to an easement 

Chevron granted to Getty Oil in 1982 (the “Getty Easement”).  Shell marked 

the path of its pipeline with industry-standard surface markers, at least two of 

which were on the property.  Before Plaintiffs acquired the property, Chevron 

provided them documents from a prior environmental review showing the 

pipeline’s location, and Plaintiffs’ engineer mapped the pipeline’s location in 

his report.  

Despite all this, Plaintiffs argued at trial that their acquisition of the 

property extinguished the easement under which Shell had openly operated its 

pipeline for decades.  Plaintiffs claimed that because the Getty Easement was 
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unrecorded and they lacked actual or constructive knowledge, their purchase 

extinguished the easement and rendered Shell a “trespasser” from the day they 

acquired title.  Plaintiffs added that they were entitled to $32,080,000 in 

benefits obtained from the supposed trespass, representing all profits that Shell 

had made transporting oil hundreds of miles across the entire San Pablo Bay 

System.  The jury gave Plaintiffs a bit more, awarding them $33,230,768. 

Every link in the chain of Plaintiffs’ unprecedented theory is contrary to 

California law, and each link is a separate ground for reversal.  Under 

California law: (i) Plaintiffs were not bona fide purchasers; (ii) even if they 

were, Plaintiffs’ purchase did not transform Shell’s use of the property pursuant 

to an easement into a trespass; (iii) even if Shell could be deemed to have 

trespassed, its use pursuant to an easement is not the type of willful trespass for 

which the punitive benefits obtained remedy is reserved; and (iv) even if an 

award of benefits obtained were permitted, the award here was excessive under 

California law and violated because of its excessiveness.   

California’s bona fide purchaser doctrine enables a subsequent grantee to 

extinguish a competing interest by demonstrating it took title without actual or 

constructive notice of the competing claim.  The doctrine has no application 

where, as here, the subsequent grantee is aware of another’s use of the land.  

What is more, no reported California cases have endorsed the offensive use of 

this equitable doctrine in the fashion Plaintiffs have utilized it here—as the 

predicate for a trespass claim prior to a court declaring whose claim of right is 

superior.  Until the district court rendered its judgment voiding Shell’s 
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easement, Shell had a right to be present and there was no trespass, much less 

the type of willful trespass that would support an award of benefits obtained.  

And, no rationale can justify the excessive award requiring Shell to forfeit all 

profit from transporting oil along the length its 450-mile pipeline system 

because 1,200 linear feet of a connecting line crossed Plaintiffs’ property. 

II. JURISDICTIONAL STATEMENT 

The district court had diversity jurisdiction under 28 U.S.C. § 1332.  

1ER/46.  This Court has jurisdiction under 28 U.S.C. § 1291.  On December 

6, 2019, Shell filed its timely notice of appeal from the June 17, 2019 judgment 

and November 27, 2019 order denying Shell’s renewed motion for judgment 

as a matter of law (“JMOL”) and motion for new trial.  1ER/1-50; 2ER/55-58. 

 
III. ISSUES PRESENTED 

In this appeal, Shell raises five issues: 

1. Should the bona fide purchaser theory have been submitted to the jury 

when the undisputed evidence established that, before acquiring title, 
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Plaintiffs were aware of information demonstrating that Shell’s pipeline 

ran across the frontage but made no further inquiry? 

2. Can Plaintiffs sue for trespass prior to proving their alleged bona fide 

purchaser status and extinguishing Shell’s easement? 

3. Given Shell had a claim of right, was California Civil Code § 3334’s 

“benefits obtained” measure of trespass damages, which applies only in 

cases involving willful trespass, available in this case?   

4. Were Plaintiffs entitled to an award of $33,230,768 in benefits obtained, 

representing all profit Shell generated from transporting oil across the 

length of its 450-mile pipeline system, when only a small segment of a 

35-mile connecting line crossed Plaintiffs’ property? 

5. Were Plaintiffs entitled to an award of attorney’s fees on the theory that 

they had prevailed in an “action on a contract” even though they 

prevailed on their tort theory of trespass? 

Shell respectfully submits that the answer to each question is “no.” 
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IV. STATEMENT OF FACTS AND PROCEDURAL HISTORY 

A. 1982-2012:  For Decades, Shell And Its Predecessors-In-Interest 
Operated The 450-Mile Long San Pablo Bay System, A 1,200 Feet 
Portion Of Which Crossed A 138-Acre Parcel Of Undeveloped Land 
Owned By Chevron   

This dispute arose over the operation of underground pipelines on a 138-

acre parcel of land near Bakersfield which the parties would later refer to as 

the Landings Logistics Center (the “Landings Parcel”).  15ER/3854.  Chevron 

originally owned that Parcel.  In 1982, Chevron granted Shell’s predecessor-

in-interest, Getty Oil Company, an easement to lay an oil pipeline across the 

1,200 foot frontage of the Landings Parcel (the “Getty Easement”).  

15ER/3954-55; 17ER/4583-86; 20ER/5415-16; 21ER/5771-74; 23ER/6224-

32.  The Getty Easement was subsequently transferred to Texaco and then to a 

Shell subsidiary, the San Pablo Bay Pipeline Company, after a series of 

transactions that are not relevant to this appeal.  20ER/5415-16.   

The pipeline that ran through the Getty Easement was part of the 450-

mile San Pablo Bay System.  18ER/4783-84; 20ER/5414-16.  That 12” pipeline 

was part of a 35-mile feeder line, known as the Cross Valley Pipeline, that 

gathers oil from wells near Bakersfield and connects to a larger 265-mile 20” 

pipeline that runs north, up California’s Central Valley, and delivers oil to 

refineries in the Bay Area.  The entire San Pablo Bay System, including the 

Cross Valley Pipeline, was deemed a common carrier pipeline pursuant to a 

CPUC decision.  See Chevron Prod. Co. v. Equilon Enters. LLC, Decision 07-

07-040 (Cal. Pub. Util. Comm’n. July 26, 2007), available at 
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https://docs.cpuc.ca.gov/PublishedDocs/WORD_PDF/FINAL_DECISION/7

0862.PDF.  As such, the pipeline is considered a “public utility” and subject 

to CPUC regulation.  Cal. Pub. Util. Code § 216(a)(1).  Because it is a “public 

utility,” Shell is required to keep the pipeline operational and to make it 

available to anyone who desires to use it, 17ER/4559; 20ER/5413-15, and has 

eminent domain authority in connection with its operation, Shell Cal. Pipeline 

Co. v. City of Compton, 35 Cal.App.4th 1116, 1121-21 (1995).  

In addition to the Cross Valley Pipeline, two other pipelines also crossed 

the frontage of the Landings Parcel: one operated by non-party Chevron and 

one operated by Defendants Alon Bakersfield Property, Inc. and Paramount 

Petroleum Corporation (“Alon”).  16ER/4200-04; 22ER/6186-97. 

B. 2012-2013:  Plaintiffs Investigate A Purchase Of The Landings 
Parcel, And In Their Due Diligence, Are Given Information About 
Shell’s Cross Valley Pipeline 

In 2012, Plaintiffs approached Chevron about acquiring the Landings 

Parcel because they were interested in developing it into an industrial park.  

14ER/3807-13; 15ER/4066-67; 17ER/4726-30.  They signed a purchase and 

sale agreement in October 2012 and commenced a due diligence period that 

would span a year and conclude when escrow closed on October 29, 2013.  

14ER/3814-16; 15ER/3854-55, 3878; 16ER/4157.  Shell was not involved in 

the sale and did not know about it.  20ER/5417-18. 

During that year of due diligence, Plaintiffs reviewed a title report and 

learned that Shell had three recorded easements.  14ER/3820-21; 15ER/3864-
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66, 4068-73; 21ER/5895-5912.  Plaintiffs obtained copies of these easements 

and plotted their locations.  14ER/3820-21; 15ER/3841-47, 3864-66, 4068-73; 

21ER/5755-70; 22ER/6123.  Although Plaintiffs first thought these easements 

might interfere with their development plans, Plaintiffs decided the easements 

were not a concern after learning they had relocation clauses.  14ER/3821-25; 

15ER/3841-47. 

Plaintiffs also retained engineers to investigate the property.  In 

connection with the purchase, Chevron gave Plaintiffs a thumb drive of 

documents from a previous environmental review of the property from a prior 

unconsummated sale.  16ER/4188-89, 4217-18; 17ER/4518.  Plaintiffs’ 

engineers, most notably Bill Cooper of Krazan and Associates, reviewed these 

documents.  17ER/4508-11, 4518.  Included in them were alignment drawings 

showing Shell’s Cross Valley Pipeline crossing the frontage.  17ER/4518-20; 

21ER/5780-5809.  Cooper also visited the site and observed Shell pipeline 

markers in the frontage.  22ER/5918-19.  He also called the Shell phone 

number that appeared on the markers to ask whether Shell had performed 

integrity tests on the pipeline.  17ER/4510-11.  Shell advised Cooper that Shell 

had performed integrity tests and that there had been no releases.  17ER/4511, 

4525. 

Based on his observations and conversation with Shell, Cooper prepared 

a written report for Plaintiffs noting he had observed pipeline markers 

“indicating a Shell Pipeline Company high-pressure sub-grade petroleum 

crude-oil pipeline [ran] along the southern boundary of the subject site.”  
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15ER/3922-23; 22ER/5919.  Cooper also included a satellite map of the 

property that identified the location of Shell’s pipeline running along the 

frontage of the property and marked it with a yellow line as well as photos of 

the pipeline markers he observed.  15ER/ 3992-93; 17ER/4514-15, 4521-22; 

19ER/5101-02; 22ER/5946, 5955. 

The following is an excerpt from Cooper’s report showing the satellite 

photo of the Landings Parcel on which Cooper noted the Cross Valley Pipeline 

running along the frontage: 

22ER/5946. 
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Cooper also discussed what he learned with Plaintiffs.  15ER/4081; 

16ER/4146, 4150-54; 17ER/4520-22.  Cooper told Plaintiffs that he had spoken 

with Shell about its pipeline, which came as no surprise since Plaintiffs’ 

principals had toured the property and observed the pipeline markers.  

14ER/3822-24; 15ER/3857-58, 3985; 16ER/4267.  As they would later testify 

at trial, Plaintiffs considered these markers immaterial because they assumed 

the Cross Valley Pipeline ran through the recorded easements that contained 

relocation clauses.  15ER/3986-87, 4080, 16ER/4147-48, 4150, 4282-85.  As 

C&C’s Craig Carver explained at trial:  “they had relocation clauses and we 

could move them if they got in the way of the development.”  14ER/3824-25; 

15ER/3860-63.  

But the Cross Valley Pipeline did not run through any of the recorded 

easements and Plaintiffs had information demonstrating this fact.  Cooper’s 

report to Plaintiffs showed the pipeline crossing the entire frontage of the 

Landings Parcel.  15ER/4055; 22ER/5946.  This was consistent with the 

alignment drawings Chevron provided, which showed the pipeline in the same 

location.  21ER/5780-5809.  The only recorded Shell easement in the frontage 

was a tenth of that length and was facially inconsistent with Cooper’s report 

and the alignment drawings.  15ER/4055.   

Plaintiffs admittedly never attempted to verify their assumption that the 

Cross Valley Pipeline ran through the recorded easements.  15ER/3986-87; 

16ER/4148.  Nor did they pay attention to the open and obvious discrepancies 
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between the alignment drawings, Cooper’s report, and the recorded easements 

because Plaintiffs assumed any easements would have relocation clauses: 

Q:  Did you, yourself, match up the pipeline markers with the 
easements? 

A:  No. 

Q:  Did you ask anybody affiliated with the development of the 
subject property to match up the pipeline markers with the 
easements? 

A:  No. There were relocation clauses in the easements.  We 
assumed that they put them in the right place and if we had to have 
them moved, we’d have them moved. 

15ER/3987 (testimony of C&C’s Craig Carver). 

Towards the end of the diligence period, Chevron signed an “owner’s 

affidavit” on October 14, 2013.  15ER/4082; 22ER/6124-27.  It included a 

statement that “[n]o one is in possession of or has any right to possession of the 

[p]roperty except: [d]eclarant as owner.”  15ER/3875-78; 21ER/6125.  The 

affidavit did not disclose the existence of the frontage pipelines or the 

unrecorded easements for them.  15ER/4025-26, 4081-82; 22ER/6191-97.  

When escrow closed on October 29, 2013, Chevron forgot to reserve an 

easement for the pipeline it was operating in the frontage.  15ER/3878, 4014; 

16ER/4157. 
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C. October 2013-November 2014:  After Acquiring The Landings 
Parcel, Plaintiffs Invoke The Relocation Clause And Demand That 
Shell Relocate Its Pipeline 

Shell did not know Chevron was selling the property to Plaintiffs and did 

not learn about the sale until late April 2014.  20ER/5417-18.  In late April 

2014, a Shell employee who happened to be passing by approached Plaintiffs’ 

engineers who were staking the frontage and informed them that Shell, Chevron 

and Alon each had pipelines in that location.  16ER/4270; 19ER/5102-04.  This 

prompted Plaintiffs to focus on the information they already had about those 

pipelines.  14ER/3828-30; 15ER/3885-87, 3903-04.  When Plaintiffs did that, 

they quickly confirmed that Shell, Alon and Chevron did, in fact, have pipelines 

in that location and also discovered the Getty Easement. 

In the weeks that followed, Plaintiffs had conversations with Shell, Alon 

and Chevron in which each confirmed they had pipelines in the frontage and 

began discussing whether those pipelines would interfere with Plaintiffs’ plans.  

15ER/3917-18.  As part of that process, Shell paid to have a contractor 

determine its pipeline’s depth, 19ER/5108-09, discussed lowering its pipeline, 

15ER/3981-83, 4094-95, and offered to pay to protect its pipeline in place, 

17ER/4589-90.  

Then, on June 14, 2013, Plaintiffs’ attorneys sent letters to Alon, 

Chevron and Shell demanding that each remove their pipeline from the property 

within 60 days, but also proposing as an alternative the redesign of Plaintiffs’ 

development plan if the companies agreed to bear any associated additional 
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expense.  15ER/3942-51, 4025-26; 16ER/4195-96; 17ER/4448-49; 

22ER/6185-90, 6191-97, 6198-6204.  In the letter to Shell, Plaintiffs 

mistakenly claimed that the Cross Valley Pipeline utilized the recorded 

easements but laid outside the bounds of those easements.  23ER/6199.  In its 

July 10, 2014 response, Shell corrected Plaintiffs and explained that the Cross 

Valley Pipeline was a CPUC-regulated pipeline that ran through the Getty 

Easement, which had been assigned to Shell.  15ER/3952-57; 23ER/6205-

6223.  

After receiving copies of the Getty Easement from Chevron in August 

2014, Plaintiffs’ attorneys sent a new demand letter on August 5, 2014 in which 

Plaintiffs claimed to be successors to Chevron’s interests under the Getty 

Easement and demanded, pursuant to the terms of the Getty Easement, that the 

Cross Valley Pipeline be relocated within 60 days.  15ER/4023-25; 23ER/6233-

34.  In that letter, Plaintiffs also stated that they would consent to the Cross 

Valley Pipeline remaining on the property if it was rerouted along a path that 

Plaintiffs believed would accommodate their development plans.  23ER/6233-

34.  Over the next few months, Shell continued attempting to work with 

Plaintiffs to find an acceptable solution that would enable Plaintiffs to develop 

the property.  

D. November 2014-August 2016:  Plaintiffs Sue Chevron, Alon And 
Shell, Settle With Chevron For $9.2 Million, But Nevertheless 
Proceed With Their Claims Against Shell And Alon 

In mid-November 2014, while Shell was still attempting to work with 

Plaintiffs to find a solution, Plaintiffs sued Chevron, Alon and Shell.  
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15ER/3975-76; 16ER/4262-63.  Plaintiffs’ complaint asserted claims for 

breach of the easement agreement, declaratory relief, trespass, and intentional 

and negligent interference with economic advantage.  12ER/3296-3345.  With 

respect to the Getty Easement, Plaintiffs alleged that it had not been validly 

reassigned to the Shell subsidiary operating the San Pablo Bay System and that 

Shell had breached its obligations under the Getty Easement by failing to 

comply with Plaintiffs’ relocation demand.  12ER/3303, 3306-09. 

After Plaintiffs moved for a preliminary injunction directing Shell to 

move its pipeline, 12ER/3203-27, Shell agreed to voluntarily reroute the 12” 

Cross Valley Pipeline across the street, 11ER/2797, and the court deemed the 

motion moot as to the Cross Valley Pipeline, 11ER/2714.  This work cost Shell 

$800,000 and was completed in December 2015.  16ER/4145; 17ER/4547-49, 

4594-95, 4655-56; 19ER/5057-60, 5121, 5143, 5145.  After that, Plaintiffs 

completed their development plan.  16ER/4281-82. 

Meanwhile, based on an arbitration provision in the purchase and sale 

agreement between Chevron and Plaintiffs, Chevron compelled arbitration of 

Plaintiffs’ claims against it.  15ER/4038-39.  Plaintiffs then settled with 

Chevron in August 2016 for $9.2 million—nearly three times what they had 

paid Chevron to acquire the land.  4ER/749-63.  Not content with that windfall, 

Plaintiffs proceeded with this litigation against Shell and Alon, seeking an even 

greater windfall.   
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E. Pre-Trial:  Plaintiffs Move For Summary Judgment Based Upon 
Their Pled Theory That The Getty Easement Was Not Validly 
Transferred To Shell And/Or That Shell Had Breached The 
Easement’s Relocation Clause 

On March 14, 2017, a few months after settling with Chevron, Plaintiffs 

moved for partial summary judgment, based on Plaintiffs’ pled theories that: 

(i) the Shell entity that owned the pipeline did not have rights under the Getty 

Easement because the easement was improperly reassigned; and (ii) Shell 

breached the Getty Easement by failing to comply with Plaintiffs’ August 2014 

demand to lower or remove the relevant portion of the Cross Valley Pipeline.  

10ER/2501-2658. 

On June 14, 2018, the district court entered an order denying Plaintiffs’ 

motion.  9ER/2242-47.  The court concluded: (i) Chevron’s lack of consent to 

the reassignment was irrelevant because Chevron had not objected or taken 

steps to terminate the easement, 9ER/2250; and (ii) there were triable issues of 

material fact regarding whether Shell had breached the relocation clause in the 

Getty Easement, 9ER/2256. 

F. Trial:  Plaintiffs Pivot To A “Bona Fide Purchaser” Theory And The 
Jury Awards Plaintiffs $33,320,768 In Benefits Obtained Against 
Shell And $6,058,834 In Benefits Obtained Against Alon 

After the district court rejected their improper assignment theory, 

Plaintiffs invented a new, unpled liability theory when the case went to trial.   
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In May 2019, a month before the trial was to begin, Shell and Alon 

moved in limine to preclude Plaintiffs from attacking the validity of the 

easements at trial based upon the reasoning in the court’s summary judgment 

order.  9ER/2212-22.  They argued that, in denying Plaintiffs’ motion, the 

court had ruled that Chevron’s failure to consent was irrelevant because the 

only way the easements could be terminated was if the easement holder sent 

notice of termination.  9ER/2217.  Because no notice of termination was sent, 

Shell and Alon argued Plaintiffs should be precluded from contesting the 

validity of the easements.  9ER/2218-19. 

Plaintiffs’ opposition offered a new, unpled theory for why the easements 

supposedly were invalid.  9ER/2162-68.  Now, according to Plaintiffs, the 

easements were invalid because Plaintiffs were bona fide purchasers not subject 

to the easements.  9ER/2165.  The district court denied the motion in limine 

and permitted Plaintiffs to present this theory over Shell’s and Alon’s objection.  

23ER/6273.  As a result, at the eleventh hour, Plaintiffs simultaneously 

presented two inconsistent liability theories to the jury.  They argued both that: 

(i) they were bona fide purchasers who took the Landings Parcel free of Shell’s 

and Alon’s easements; and (ii) Shell and Alon had breached the relocation 

clauses in the easements.  20ER/5518. 

The majority of Plaintiffs’ evidence at trial focused on their theory that 

Shell and Alon had breached the easement agreements by failing to relocate 

their pipelines.  Plaintiffs presented evidence that Shell’s and Alon’s pipelines 

interfered with Plaintiffs’ ability to proceed with a road-widening project, 
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which in turn supposedly impaired Plaintiffs’ development.  15ER/3883-84, 

3886-88, 3891-93, 3899-3900, 4103-06; 22ER/6179-84.  Among other things, 

Plaintiffs contended that they were well positioned to sell a portion of the parcel 

to Townsend Industries for $1,341,648, but Shell’s and Alon’s delay caused 

Plaintiffs to lose that sale.  15ER/3878-80, 3883-84, 3893-94; 22ER/6128-75.  

Other evidence showed, however, that Plaintiffs’ original plans had errors, that 

the County rejected those plans because of these errors, and that the County 

was not concerned about the pipelines.  15ER/3978-81, 4014-20; 16ER/4192-

95, 4408-09; 19ER/5266-72; 23ER/6253.  The evidence also showed that the 

County did not approve Plaintiffs’ corrected plans until December 2015.  

15ER/3978-81, 4014-20; 16ER/4192-95; 23ER/6253.   

With respect to Plaintiffs’ bona fide purchaser theory, the evidence 

presented was more limited and largely undisputed.  The parties agreed that the 

Getty Easement was unrecorded and that Plaintiffs had acquired title on October 

29, 2013.  9ER/2224.  Plaintiffs admitted receiving a disk of documents from 

Chevron that contained the alignment drawings, 16ER/4188-89, 4217-18; 

17ER/4518-21; 21ER/5790, and that their environmental engineer, Cooper, 

had identified Shell’s pipeline in his report and included photos of the readily 

visible pipeline markers, 15ER/3991-98; 16ER/4150-52; 22ER/5946, 5955.   

Over Shell’s objection, 20ER/5478-79, Plaintiffs secured an instruction 

that directed the jury to determine whether Plaintiffs had actual or constructive 

notice not of Shell’s pipeline, but of Shell’s easement, 8ER/2064.  Plaintiffs’ 

counsel then leveraged that instruction to argue to the jury that the evidence 
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Plaintiffs knew or should have known about Shell’s pipeline was insufficient to 

place them on constructive notice because knowledge of the pipeline was not 

equivalent to knowledge of the Getty Easement. See 20ER/5595 (“Mr. Day 

told you that this instruction required that you determine whether the plaintiffs 

took title without actual or constructive notice of the Alon and Shell pipelines.  

That’s not what it says.  It’s a red herring.  Pipelines are not the issue.  It’s 

easements.  Cloud on title.  So the plaintiffs took title without prior or actual 

constructive notice of the Alon and Shell easements.”).   

With respect to damages, Plaintiffs argued that they should be awarded 

breach of contract damages for their lost development opportunity and benefits 

obtained for trespass pursuant to California Civil Code § 3334 from the moment 

they acquired title.  20ER/5518 (“If you find that my clients didn't take – didn’t 

purchase this property with either actual or constructive notice of the existing 

easements, the unrecorded easements, then from the moment my clients bought 

the property, those pipelines were trespassing and those easements were 

invalid.”).  As to the amount of those benefits obtained, Plaintiffs’ expert, 

Susan Thompson, testified that she calculated Shell’s profit by: (i) taking the 

number of barrels that Shell transported across the entire San Pablo Bay System 

from October 2013 to December 2015; (ii) multiplying that by the $1.35 - 

$1.395 per barrel tariff Shell collected; (iii) prorating that figure by 28-39% to 

represent the monthly percentage of oil that originated from Bakersfield (and 

thus was transported laterally on the Cross Valley Pipeline); and (iv) subtracting 

Shell’s prorated fixed costs (which she set at 7.7% based upon the 35-mile 

length of the Cross Valley Pipeline) and variable costs (which she set utilizing 
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the same multiplier she applied to revenue).  18ER/4783-85; 23ER/6238-41.  

Using this methodology, Thompson calculated the benefits obtained as 

$32,080,126.  18ER/4791; 23ER/6252. 

After Plaintiffs rested their case, Shell and Alon moved for JMOL.  They 

argued: (i) the uncontroverted evidence demonstrated that Plaintiffs were on 

notice of the easement, which precluded Plaintiffs’ bona fide purchaser claim; 

(ii) Plaintiffs’ trespass theory failed because Shell had an easement and a right 

to be present; and (iii) at the very least, there could be no trespass until Plaintiffs 

demanded that defendants relocate their pipelines.  19ER/5061-70.  The trial 

court denied the motion.  19ER/5065, 5079-80.  After the close of the 

defendants’ case, Shell and Alon again renewed their motion for JMOL as to 

Plaintiffs’ bona fide purchaser claim.  20ER/5426-29.  The trial court again 

denied the motion.  20ER/5429. 

Contrary to the instructions given, the jury returned a verdict for 

Plaintiffs on both their bona fide purchaser/trespass and breach of contract 

theory.  21ER/5643-44.  The jury found Plaintiffs to be bona fide purchasers, 

awarded Plaintiffs $670,824 in compensatory damages against Shell on the 

breach of contract claim, zero dollars in compensatory damages on the trespass 

claim, and $33,230,768 in disgorgement of the purported benefits obtained 

from trespass.  21ER/5643-44.   

The district court refused to accept the inconsistent verdict and directed 

the jury to redeliberate, telling the jury to focus on the instructions on the 
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verdict form.  21ER/5648-51.  Upon further deliberation, the jury returned a 

verdict that found for Plaintiffs on the bona fide purchaser/trespass theory, 

awarded $0 in breach of contract damages, and on the trespass count, awarded 

$670,824 in compensatory damages against Shell, and $33,230,768 in benefits 

obtained.  21ER/5655-56.  In other words, the verdict was nearly identical to 

the first.  The jury simply moved the breach of contract award to an award of 

compensatory damages for trespass.  It declined to award punitive damages.  

21ER/5665. 

G. The Trial Court Denies Shell’s And Alon’s Post-Trial Motions 

Post-trial, Shell and Alon renewed their motions for JMOL, moved for 

new trial, and moved to amend the judgment.  7ER/1550-84; 8ER/1982-2003.  

They argued that Plaintiffs were not bona fide purchasers as a matter of law, 

7ER/1577-83; 8ER/1996-2000, that Plaintiffs’ bona fide purchaser theory 

could not support an award of trespass damages, 7ER/1575-77, that the jury’s 

award of compensatory damages violated the jury instructions, 8ER/2000-02, 

and that the jury’s benefits obtained award was both improper as a matter of 

law and legally excessive, 7ER/1559-67; 8ER/1989-74.  For their part, 

Plaintiffs moved to amend the judgment, for an award of attorney’s fees, and 

for prejudgment interest.  4ER/764-5ER/1172. 

In a single omnibus order resolving all the post-trial motions, the district 

court denied the renewed motions for JMOL and the motions for new trial, but 

did amend the judgment to vacate the compensatory damages award.  1ER/6-
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12.  The court also awarded Plaintiffs $861,645 in attorney’s fees and declared 

Shell’s and Alon’s easements terminated.  1ER/45-49. 

Shell and Alon have appealed the judgment and orders denying their 

renewed motions for JMOL, motion for new trial, and motion to amend the 

judgment, and the award of attorney’s fees.  2ER/55-61.  Plaintiffs have cross-

appealed the order denying their motion seeking an award of pre-judgment 

interest.  2ER/51-54. 

 

V. STANDARDS OF REVIEW 

The denial of a renewed motion for JMOL.  This Court reviews 

“de novo the district court’s denial of a renewed motion for judgment as a 

matter of law.”  Harper v. City of Los Angeles, 533 F.3d 1010, 1021 (9th Cir. 

2008).  “A renewed motion for judgment as a matter of law is properly granted 

if the evidence, construed in the light most favorable to the nonmoving party, 

permits only one reasonable conclusion, and that conclusion is contrary to the 

jury’s verdict.”  Id. (citation and internal quotation marks omitted). 

 

The denial of a motion for new trial and motion to alter or amend 

the judgment.  The denial of a motion for new trial is “reviewed for an abuse 

of discretion.”  Kode v. Carlson, 596 F.3d 608, 612 (9th Cir. 2010).  A denial 

of a motion for new trial must be reversed “where there is an absolute absence 

of evidence to support the jury’s verdict.”  Id. (emphasis omitted).  Likewise, 

this Court reviews “the denial of a motion to alter or amend a judgment under 
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Rule 59(e) of the Federal Rules of Civil Procedure for abuse of discretion.”  In 

re Syncor ERISA Litig., 516 F.3d 1095, 1100 (9th Cir. 2008).   

Erroneous jury instructions.  “A district court's formulation of the jury 

instructions is reviewed for abuse of discretion.  If, however, the instructions 

are challenged as a misstatement of the law, they are then reviewed de 

novo.”  Gantt v. City of Los Angeles, 717 F.3d 702, 706 (9th Cir. 2013) 

(citation and internal quotation marks omitted).  To the extent an appellant 

failed to object to the district court’s jury instructions at trial, this Court reviews 

the jury instruction for “plain error.”  Hoard v. Hartman, 904 F.3d 780, 786 

(9th Cir. 2018).  However, “the failure to object to an instruction does not 

render the instruction the ‘law of the case’ for purposes of appellate review of 

the denial of a directed verdict or judgment notwithstanding the verdict.”  City 

of St. Louis v. Praprotnik, 485 U.S. 112, 120 (1988) (citation and internal 

quotation marks omitted).   

Attorney’s fee award.  In general, an award of attorney’s fees is 

reviewed for an abuse of discretion.  FDIC v. Lugli, 813 F.2d 1030, 1034 (9th 

Cir. 1987).  However, where the questions raised on appeal implicate a party’s 

entitlement to fees, that is a legal matter subject to de novo review. Id.; Siegel 

v. Fed. Home Loan Mortg. Corp., 143 F.3d 525, 528 (9th Cir. 1998). 

VI. SUMMARY OF ARGUMENT 

California substantive law governs this case.  The judgment below rests 

on four unprecedented legal theories that no California court has endorsed.  The 
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judgment cannot stand unless all four of these theories are correct.  None of 

them are.  

First, Plaintiffs did not qualify as bona fide purchasers under California 

law.  Plaintiffs were given information showing Shell was operating the Cross 

Valley Pipeline along the frontage of the Landings Parcel; the only thing 

Plaintiffs did not actually know (since they never bothered to check) was that 

the pipeline did not run through one of Shell’s recorded easements, but rather 

through the unrecorded Getty Easement.  But Plaintiffs’ lack of knowledge of 

which easement Shell’s pipeline utilized is irrelevant.  What is legally 

relevant—all that is required to put a subsequent grantee on notice—is 

knowledge that the grantor has permitted another to use the land.  This was not 

a fact question for the jury but instead turned on the legal question of whether 

Plaintiffs’ undisputed knowledge met the requirements of California’s bona fide 

purchaser law.  The district court’s poorly worded instruction allowed Plaintiffs 

to argue to the jury that Plaintiffs’ undisputed knowledge of Shell’s use of the 

property was irrelevant and all that mattered was whether Plaintiffs knew of 

Shell’s easement.  Under the correct California law, Plaintiffs did not qualify 

as bona fide purchasers as a matter of law. 

Second, even if Plaintiffs qualified as bona fide purchasers, Shell’s 

operation of the pipeline pursuant to its easement was not a trespass.  The tort 

of trespass is reserved for encroachments that occur without a claim of right.  

Under California law, Shell’s unrecorded easement gave Shell a right to be 

present until Plaintiffs proved their bona fide purchaser status and obtained a 
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judicial declaration extinguishing Shell’s easement.  Thus, as a matter of law, 

Shell’s use of the land could not be deemed a trespass at the time that use 

occurred.  Although California’s trespass and bona fide purchaser laws each 

date back to the 19th century, no case has ever endorsed the type of retroactive 

trespass theory Plaintiffs invented that seeks to hold an easement holder liable 

for trespass prior to a court resolving the relative priority of the competing 

claims.  Plaintiffs invented this theory and the district court, misapprehending 

its proper Erie function, mistook that lack of California precedent as reason to 

allow Plaintiffs to proceed with their novel theory.  

Third, even if Plaintiffs qualified as bona fide purchasers and Shell’s use 

pursuant to an easement could be deemed a trespass, Plaintiffs were not entitled 

to an award of “benefits obtained” under California Civil Code § 3334.  That 

statute and the case law interpreting it makes clear that such an award is punitive 

in nature.  As such, it is reserved for cases where the defendant is aware it has 

no right to be present, yet willfully trespasses nonetheless.  The district court’s 

damages instruction overlooked this important limitation and erroneously 

instructed the jury benefits obtained were available even though this is a case 

where Shell indisputably had an easement and thus a right to be present.  

Underscoring this lack of any intentional trespass, Plaintiffs did not even invoke 

the bona fide purchaser doctrine until the eve of trial, years after Shell had 

already voluntarily moved its pipeline.  Then, Plaintiffs used that alleged status 

to argue Shell was trespassing from the moment they acquired title, before Shell 

even knew Plaintiff had acquired the property and before Plaintiffs had even 

asked Shell to move.  
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Fourth, even if § 3334 authorized a benefits obtained award for a use that 

occurs pursuant to an easement but is subject to a competing bona fide purchaser 

claim, the jury’s award was legally and unconstitutionally excessive.  At trial, 

the evidence was undisputed that Plaintiffs bought the Landings Parcel for $3.6 

million.  The evidence was also undisputed that a mere 1,200 linear feet of 

Shell’s 450-mile San Pablo Bay System crossed Plaintiffs’ property, and that 

Shell was able to reroute its pipeline across the street for $800,000.  Yet, 

Plaintiffs’ damages theory, which led to the jury’s $33,230,768 benefits 

obtained award, was predicated upon more than two years of Shell’s revenue 

for transporting oil hundreds of miles across a 450-mile system.  California 

case law established that this type of overbroad damages methodology is 

untenable.  Section 3334 permits only an award of those benefits obtained that 

are directly linked to the alleged trespass. 

Reversal on any of the four grounds above also requires reversal of the 

dependent prevailing party attorney’s fee award.  Independently, the fee award 

is reversible because the parties’ contract did not authorize the award, and 

California Civil Code § 1717 cannot be stretched to authorize a fee award here.   
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VII. LEGAL ARGUMENT 

A. Plaintiffs Were Not Bona Fide Purchasers Because, As A Matter Of 
Law, They Were On Constructive Notice 

1. Under California Law, Evidence Of Use Of Property Is 
Sufficient To Place A Purchaser On Constructive Notice 

Under California law, an unrecorded easement is a valid and enforceable 

interest in real property.  Zimmerman v. Young, 74 Cal.App.2d 623, 626-27 

(1946).  However, because California is a race-notice jurisdiction, California 

Civil Code § 1214 provides that an unrecorded easement is not enforceable 

against a bona fide purchaser who records first.  Cal. Civ. Code § 1214; Pollard 

v. Rebman, 162 Cal. 633, 634 (1912).  A party who claims bona fide purchaser 

status and seeks to avail itself of the protections of California Civil Code § 1214 

bears the burden of proving its bona fide purchaser status.  Bell v. Pleasant, 

145 Cal. 410, 413-14 (1904); Amerco, Inc. v. Tullar, 182 Cal.App.2d 336, 338 

(1960).  It must prove not only that it paid valuable consideration for the 

property and recorded its interest first, but also that it lacked notice of the 

competing claim.  Cal. Civ. Code § 1214.   

In explaining what “notice” of a competing claim means in the context 

of an unrecorded easement, more than one hundred years ago, the California 

Supreme Court specified that knowledge of the use of the property suffices:  “if 

the grantor of the easement, in such case, for a valuable consideration, 

afterwards unconditionally conveys the servient tenement to another, who takes 

without notice of the grant of the right of way, or of the use of the way, and 
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with no knowledge of facts sufficient to put him on inquiry concerning it, he will 

take the land free from the burden of the easement.”  Pollard, 162 Cal. at 634 

(emphasis added).  That is because when the use of the property is “obvious to 

one who examines the premises, the purchaser is put on inquiry with regard to 

such easement and cannot claim as a purchaser without notice thereof.”  Id. at 

634-35.  In such a circumstance, the purchaser is “bound to take notice of that 

which a reasonably careful inspection of the land would disclose to him.”  Id. 

at 635. 

Thus, under long-settled California law, a party is not a bona fide 

purchaser when it cannot prove that it was unaware of the use of the land by 

another or when a reasonable inspection of the land would have uncovered such 

use.  See Zimmerman, 74 Cal.App.2d at 626-28.  This principle has been 

repeatedly applied to recognize the validity of unrecorded easements to operate 

subsurface pipelines.  See, e.g., Johnson v. Cella, 122 Cal.App.2d 72, 75 

(1953); Rubio Cañon Land & Water Ass'n v. Everett, 154 Cal. 29, 32-33 

(1908); Jones v. Harmon, 175 Cal.App.2d 869, 878-79 (1959).   

Johnson is instructive.  There, defendants were charged with constructive 

notice of the existence of an underground pipeline because signs of an 

underground water system could be observed on the land’s surface when 

defendants purchased the land, so it could be inferred that pipes ran under the 

plot.  Johnson, 122 Cal.App.2d at 74-75.  The Court of Appeal thus ruled that 

defendants had notice of circumstances sufficient to put them on inquiry as to 
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the pipeline’s existence, and from notice of the pipeline, the existence of the 

easement was discoverable.  Id.  It explained: 

Every person who has actual notice of circumstances sufficient to 
put a prudent man upon inquiry as to a particular fact, has 
constructive notice of the fact itself in all cases in which, by 
prosecuting such inquiry, he might have learned such fact.  He is 
bound to take notice of facts which a reasonable inspection of the 
land would disclose to him and to make further inquiry when 
something is visible that would suggest such a course to a prudent 
person, possessing ordinary faculties.  

Id. at 74 (citation and internal quotation marks omitted). 

Johnson mirrors other cases in which courts rejected bona fide purchaser 

claims because the buyer was aware of, or reasonably could have discovered, 

a third party’s use of a right of way in the property.  Knowledge of the 

underlying easement is not required because the existence of the easement is 

discoverable upon a reasonably diligent inquiry.  See Rubio Cañon, 154 Cal. 

at 33-34 (buyer was not a bona fide purchaser because it had constructive 

knowledge of subsurface pipeline); Jones, 175 Cal.App.2d at 879 (buyer 

charged with constructive notice of easement for underground pipeline where 

visible structures made inferable the existence of pipeline under land); Taylor 

v. Ballard, 41 Cal.App.232, 238 (1919) (buyer acquired title subject to 

unrecorded easement where easement holder’s use of road along the contractual 

right of way would have been discoverable upon an inspection of land).  
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2. The Chevron Documents, Pipeline Markers, And Engineer’s 
Report Sufficed To Put Plaintiffs On Notice As A Matter of 
Law 

Application of these settled legal principles to the uncontroverted record 

points in only one direction:  as a matter of law, Plaintiffs did not prove their 

bona fide purchaser status. 

First, the undisputed evidence shows that Plaintiffs both received a disk 

of documents from Chevron related to a prior environmental review and saw 

the pipeline markers on frontage of the Landings Parcel.  14ER/3823-24; 

16ER/4188-89.    The disk, which Plaintiffs’ engineers reviewed, 17ER/4518-

20, contained alignment drawings clearly showing the Cross Valley Pipeline 

running through the frontage of the property, 21ER/5790.  The drawings were 

consistent with what the pipeline markers indicated:  the Cross Valley Pipeline 

ran across the entire frontage.  19ER/5093-95, 5097-98, 5100-01; 21ER/5810-

94; 22ER/5955.  The markers also had “Shell Pipeline Company” written on 

them and included a Shell phone number.  19ER/5093-95, 5096-98, 5100-01, 

5129-31; 21ER/5810-94.  This, in itself, sufficed to put Plaintiffs on 

constructive notice.  But there is more. 

Plaintiffs also hired Cooper, who observed the pipeline markers and 

called Shell to inquire whether it had performed integrity tests.  17ER/4508-

11.  Shell advised Cooper that it had and there were no releases.  17ER/4511.  

Cooper then prepared a written report specifying that pipeline markers 

“indicating a Shell Pipeline Company high-pressure sub-grade petroleum 
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crude-oil pipeline were observed along the southern boundary of the subject 

site” and mapped the location of this pipeline in his report.  22ER/5919, 5946.  

Cooper also testified that he discussed the pipeline with Plaintiffs.  17ER/4520-

22.  Consequently, Cooper’s testimony and report establish that Plaintiffs 

actually knew Shell was operating a pipeline running east-west that crossed the 

frontage of the property.   

Under California law, Plaintiffs’ knowledge that Shell was operating the 

pipeline at the location Cooper identified charged Plaintiffs with the 

responsibility to investigate a possible encumbrance.  See Johnson, 122 

Cal.App.2d at 74-75; Rubio Cañon, 154 Cal. at 33-34; Jones, 175 Cal.App.2d 

at 879.  But Plaintiffs did not undertake further inquiry.  As Plaintiffs’ 

principals admitted at trial, Plaintiffs did not do anything prior to closing to 

investigate the Shell pipeline in the frontage.  15ER/3997-99.  Instead, the 

testimony established that Plaintiffs simply assumed that Shell’s pipeline was 

related to the recorded easements without doing anything to verify that 

assumption.  15ER/3986-87. 

That is significant because any reasonable investigation would have 

readily demonstrated Plaintiffs’ assumption was erroneous.  As Shell’s 

witnesses explained, pipeline markers are mandated by state and federal law.   

19ER/5095.  They have a phone number on them that links to a hotline staffed 

24 hours a day, seven days a week, that anyone can call.  19ER/5097.  The 

markers themselves are pipeline-specific to enable someone examining them to 

discern the path of each pipeline.  19ER/5096.  That is why there were multiple 
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markers at the locations Cooper photographed, because each marker marked 

the path of a different pipeline.  19ER/5100-01.  Thus, the two markers Cooper 

observed on the frontage were intended to enable the public to do precisely 

what Cooper did:  connect the two markers to ascertain the path of the Cross 

Valley Pipeline.  

Again, there is more.  The evidence also established that all Plaintiffs 

needed to do to map the pipelines’ path was contact the Underground Service 

Alert of Southern California, known as “DigAlert,” by dialing 811.  

20ER/5357-59.  Had Plaintiffs done that, an alert would have gone out to Shell, 

Alon and Chevron—and those companies would have all been required to come 

out to the property to mark the path of their respective pipelines for Plaintiffs 

within five days.  20ER/5357-59.  That is what Plaintiffs’ engineers ultimately 

decided to do in 2015.  23ER/6254. 

The existence of notice here is a “no brainer.”  There is no need to assess 

whether the tools available to Plaintiffs permitted them to discover Shell’s use 

of the land because Cooper’s inquiry identified that use.  He followed the visible 

evidence of the pipeline markers, called Shell and confirmed it was operating 

an active pipeline on the property, identified the precise location for Plaintiffs 

in his report, and even told Plaintiffs about it.  17ER/4508-11; 22ER/5919, 

5946.  If Plaintiffs had cared whether the pipeline ran through one of the 

recorded easements, or an unrecorded one, they could have readily determined 

that.  But Plaintiffs admitted they did not care because they assumed that if they 

needed to get the pipeline moved, they could invoke a relocation clause to get 
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it moved.  14ER/3824-25; 15ER/3860-63, 3986-87, 4080; 16ER/4147-48, 

4150, 4282-85.   

When Plaintiffs finally turned their attention to the pipeline markers after 

closing, they were able to locate the pipelines along the frontage and discover 

the unrecorded easements associated with them.  The trial testimony showed 

that after Plaintiffs were told about the pipelines in late April 2014, 16ER/4270; 

19ER/5102-04, they had extensive discussions with Shell about those pipelines, 

15ER/3917-18, and by July 2014, were informed about the Getty Easement, 

15ER/3957-60; 23ER/6205-6223.  Plaintiffs never explained why they could 

not have done that sooner. 

An application of California law to these undisputed facts forecloses a 

bona fide purchaser finding as a matter of law.  To qualify as a bona fide 

purchaser, the purchaser must demonstrate a lack of actual or constructive 

knowledge that a third party is using the land.  The law does not require the 

purchaser to have actual or constructive knowledge of the precise legal 

encumbrance, whether it is recorded or unrecorded, or other such particulars.  

And, here, Plaintiffs were unable to prove they lacked such knowledge given 

the wealth of undisputed evidence from which Shell’s use was not only clearly 

discernable, but in fact known by Cooper and then Plaintiffs.  See Johnson, 

122 Cal.App.2d at 74-75; Rubio Cañon, 154 Cal. at 33-34; Jones, 175 

Cal.App.2d at 879.   
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This case well illustrates why it is the notice of the use of the land that 

matters and why Plaintiffs’ misinterpretation of the bona fide purchaser law is 

absurd.  Plaintiffs’ testimony shows they were willing to acquire the Landings 

Parcel encumbered by third party pipeline uses so long as Plaintiffs had a 

contractual right to compel relocation of the pipelines if they interfered with 

Plaintiffs’ development plans.  15ER/3986-87, 4080, 16ER/4147-48, 4150, 

4282-85.  That is precisely what Plaintiffs got.  The Getty Easement included 

a relocation clause and Shell ultimately agreed to relocate its pipeline.  

21ER/5772.  Yet, Plaintiffs nevertheless pursued their bona fide purchaser 

theory in order to obtain a $33,230,768 award against Shell, 8ER/2007, in 

addition to $9.2 million they already received from Chevron, 4ER/749-63, even 

though they obtained precisely what they expected or assumed when they bought 

the Landings Parcel for $3.6 million, 15ER/3986-87, 4080, 16ER/4147-48, 

4150, 4282-85.  The district court correctly called this outcome a “substantial 

windfall” in its order denying Shell’s post-trial motions.  1ER/27. 

Moreover, even if the law enabled Plaintiffs to meet their burden of proof 

merely with evidence that they did not know which easement authorized a 

known use of the land, Plaintiffs still failed to meet their burden of proof.  

Because they were aware of facts demonstrating the location of the Shell 

pipeline in the frontage of the property and had a document plotting the location 

of the recorded easements, they could have easily compared the two and learned 

that the Shell pipeline was not running through one of the recorded easements.  

That further inquiry would have resulted in discovery of the Getty Easement, 
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as shown by what happened when Plaintiffs finally turned their attention to the 

pipelines in April 2014 and learned of the Getty Easement by July 2014. 

B. Independently And Alternatively, No Trespass Could Have Occurred 
Prior To The Resolution Of The Competing Claims 

As noted, under California law, an unrecorded easement is a valid and 

enforceable property interest that, in the ordinary course, is effective against 

subsequent grantees.  Zimmerman, 74 Cal.App.2d at 626-27.  That is because, 

as the California Supreme Court explained in Bell, the grantor having 

previously conveyed away an interest in property to the easement holder lacks 

the legal ability to convey complete title to the subsequent grantee: “[a] 

subsequent deed by the grantor to another person does not of its own force 

convey any title, for the grantor, having previously parted with this title, has 

left in himself nothing to convey, and his deed alone can therefore convey 

nothing.”  Bell, 145 Cal. at 415-16.  After all, “it is obvious that one cannot 

convey a perfect title to real estate which he does not own.”  Luther v. Clark, 

58 Cal.App. 59, 63 (1922). 

The only reason a bona fide purchaser takes superior title is because 

California is a race-notice jurisdiction and has adopted Civil Code § 1214.  But, 

as the California Supreme Court recognized long ago, the operation of 

California’s race-notice rules operate to “change a legal condition.”  Bell, 145 

Cal. at 415-16.  That is because the subsequent grantee claiming bona fide 

purchaser status is seeking to alter the status quo and invalidate an otherwise 

Case: 19-17463, 08/20/2020, ID: 11796935, DktEntry: 28, Page 43 of 70



 

- 34 - 
 

valid property interest by elevating the inferior title it received from the grantor 

to superior title.  See id. 

For this reason, California law places the burden on the party claiming 

bona fide purchaser status to prove all conditions necessary to establish that 

status and likewise provides that the unrecorded interest remains valid until said 

showing has been made.  See Bell, 145 Cal. at 415 (“The underlying reason 

for this rule in these cases is, that as the debtor or trustee, as the case may be, 

holds the legal title at the time of the conveyance, the legal effect of his deed is 

to convey that title to the grantee, and thus there is established a legal condition 

which inures to the benefit of the grantee, and cannot be changed in equity, 

except by proof of circumstances to show a superior equity in the party who 

disputes it.”) (emphasis added).  This conclusion follows not only from the 

legal presumptions and burden of proof that California law applies to bona fide 

purchaser questions but also from the principle that an interest is property is 

generally not void ab initio—but rather continues in effect until it is declared 

invalid.  Fallon v. Triangle Mgmt. Servs., Inc., 169 Cal.App.3d 1103, 1106 

(1985) (“Until a voidable deed is declared void it is fully operative.”).   

These legal principles—which control and define California’s bona fide 

purchaser doctrine—are significant here because the tort of trespass, for which 

Shell was found liable, requires an “unlawful interference” with possession.  

Staples v. Hoefke, 189 Cal.App.3d 1397, 1406 (1987).  Where the defendant 

has a right to be present, by easement or otherwise, there can be no trespass.  

See Ralphs Grocery Co. v. Victory Consultants, Inc., 17 Cal.App.5th 245, 262 
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(2017).  Yet, over Shell’s objection, the district court permitted Plaintiffs to 

pursue a retroactive trespass claim predicated upon their bona fide purchaser 

theory.  The court denied Shell’s pre-verdict and post-verdict JMOLs arguing 

there could be no trespass because Shell had an easement, 1ER/18-19; 

19ER/5079-80, and crafted jury instructions and a verdict form that allowed 

the jury to find Shell liable for “trespass” before there had been an adjudication 

that Plaintiffs were bona fide purchasers and an accompanying declaration that 

the Getty Easement was extinguished, 8ER/2005-07, 2026.  Relying upon these 

instructions and this verdict form, the jury returned a verdict against Shell based 

on a bona fide purchaser theory that found Shell liable for trespass, even though 

the pipeline had been removed years before the jury made its bona fide 

purchaser determination.  8ER/2005-07.  That result is contrary to California 

law and no reported California case allows the bona fide purchaser doctrine to 

be utilized offensively in this manner.   

The conclusion that there can be no trespass until a party has proven its 

bona fide purchaser status follows from the fact that although each of these 

doctrines have been part of California law for well over one hundred years, no 

case of which Shell is aware has ever upheld an award of trespass damages in 

the bona fide purchaser context.  To be sure, there are dozens of reported bona 

fide purchaser cases in California, but those cases involve claims for quiet title 

or ejectment, where the remedy sought is a judicial resolution of competing 

claims—not an attempt to assess trespass damages against a party for asserting 

its competing claim.  See, e.g., Zissler v. Saville, 29 Cal.App.5th 630 (2018) 

(declaratory relief and quiet title); Deutsche Bank Nat'l Tr. Co. v. Pyle, 13 
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Cal.App.5th 513 (2017) (quiet title); First Bank v. E. W. Bank, 199 

Cal.App.4th 1309 (2011) (declaratory relief); Melendrez v. D & I Inv., Inc., 

127 Cal.App.4th 1238 (2005) (action to set aside foreclosure); Hochstein v. 

Romero, 219 Cal.App.3d 447 (1990) (enforcement of lien); Gates Rubber Co. 

v. Ulman, 214 Cal.App.3d 356 (1989) (specific performance); Torrez v. 

Gough, 137 Cal.App.2d 62 (1955) (quiet title); Boye v. Boerner, 38 

Cal.App.2d 567 (1940) (quiet title); Chapman v. Ostergard, 73 Cal.App. 539 

(1925) (quiet title).   

If California law permitted a trespass finding in this circumstance, that 

would mean any time there is a bona fide purchaser dispute, the losing party is 

always liable for trespass for doing nothing more than asserting a competing 

claim. That no case has so held in the hundred plus years that both doctrines 

have existed is a compelling indication that California law does not support this 

theory.     

The only case Plaintiffs supplied to support their argument that the bona 

fide purchaser doctrine can be used as the predicate for a trespass claim was 

Pettis v. General Telephone Company of California, 66 Cal.2d 503 (1967), 

which does not stand for any such proposition.  In Pettis, the California 

Supreme Court reversed a summary judgment against a plaintiff landowner 

after finding a factual dispute as to whether the plaintiff was a bona fide 

purchaser without notice of defendants’ claim of right to maintain underground 

telephone lines.  Id. at 506-07.  The plaintiff had sought an injunction requiring 

removal of those utility lines as well as damages for trespass.  Id. at 505.  The 
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California Supreme Court noted that if plaintiff were to establish his status as a 

bona fide purchaser, “then his rights in the land must be deemed superior and 

prior to those claimed by defendant utility companies and he will be entitled to 

his remedy.” Id. at 506–07.   

The opinion does not specify what remedy would follow or from when 

the right to the remedy would arise because neither issue was before the Court.   

See id. at 503-07.  Nor does it discuss Bell or like cases discussing the nature 

of the bona fide purchaser doctrine and how an unrecorded easement remains 

a valid property interest until the subsequent grantee proves its bona fide 

purchaser status.  See id.  Thus, Pettis is not authority on the question presented 

here and does not undermine the legal principles discussed in those authorities 

or the conclusions that flow from them.  See People v. Ault, 33 Cal.4th 1250, 

1268, n.10 (2004) (“It is axiomatic that cases are not authority for propositions 

not considered.”).  

The facts of this case only serve to underscore why these circumstances 

cannot be a trespass.  Here, Shell had a valid easement, 21ER/5771-73, 

pursuant to which it maintained a common carrier pipeline deemed a “public 

utility” under California law, Cal. Pub. Util. Code § 216(a)(1).  The testimony 

at trial was that Shell could not turn off its pipeline without CPUC approval.  

17ER/4559; 20ER/5413-15.  Yet Plaintiffs maintain that because they lacked 

actual or constructive knowledge, the moment escrow closed Shell became a 

trespasser liable in damages—even though Shell did not know the property had 

been sold, Shell did not know that Chevron had failed to disclose the easement, 
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and Plaintiffs waited until years after Shell had moved its pipeline to assert bona 

fide purchaser status.  20ER/5518.  Plaintiffs then used that contention to obtain 

$33,230,768 in benefits obtained from trespass.  8ER/2007.  No California 

case endorses this type of “gotcha.” 

Although the Erie doctrine required the district court to refrain from 

recognizing new state law theories that no California case had established, the 

district court did not view the lack of California precedent endorsing Plaintiffs’ 

theory as reason for restraint.  The court instead erroneously viewed the 

absence of precedent as reason to adopt Plaintiffs’ ill-conceived construction of 

California law.  In denying Shell’s post-trial motions, the district court reasoned 

that it was Shell’s burden to demonstrate that Plaintiffs’ theory was legally 

invalid.  1ER/18.  It thus took Shell’s concession that “there is no case precisely 

on point” to mean that Shell’s argument had to be rejected.  Id.  As it saw 

things, unless a California court had specifically rejected a novel tort liability 

theory, a federal court should make new California law by accepting and 

employing that theory.  See id.  That approach contravenes Erie’s teachings 

about a federal district court’s role.   

It is well settled that “‘[f]ederal diversity jurisdiction provides an 

alternative forum for the adjudication of state-created rights, but it does not 

carry with it generation of rules of substantive law.’”  Snead v. Metro. Prop. 

& Cas. Ins. Co., 237 F.3d 1080, 1090 (9th Cir. 2001) (quoting Gasperini v. 

Ctr. for Humanities, Inc., 518 U.S. 415, 426 (1996)).  “As Erie read the Rules 

of Decision Act: ‘Except in matters governed by the Federal Constitution or by 
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Acts of Congress, the law to be applied in any case is the law of the State.’”  

Gasperini, 518 U.S. at 426-27 (quoting Erie R. Co. v. Tompkins, 304 U.S. 64, 

78 (1938)).  And, importantly, when sitting in diversity, the role of the federal 

court is to apply state law as it currently exists—not to expand the scope of state 

law beyond its existing confines.  See Kremen v. Cohen, 325 F.3d 1035, 1038 

(9th Cir. 2003) (it is not the role of federal courts to expand state law); 

Arizonans for Official English v. Arizona, 520 U.S. 43, 44 (1997) (“Federal 

courts lack competence to rule definitively on the meaning of state legislation”); 

City of Philadelphia v. Lead Industries Ass’n, Inc., 994 F.2d 112, 123 (3rd 

Cir. 1993) (“In a diversity case . . . federal courts may not engage in judicial 

activism.  Federalism concerns require that [they] permit state courts to decide 

whether and to what extent they will expand state common law.”). 

Consistent with these settled principles, the district court’s function under 

Erie was to apply California law as it currently exists and consider whether 

Plaintiffs’ theory was viable under it.  Thus, the lack of California cases 

recognizing Plaintiffs’ novel theory was reason to reject it, not to endorse it. 

C. An Award Of “Benefits Obtained” Was Not Authorized In This Case 

Even if Plaintiffs had established their bona fide purchaser status and that 

alleged status could support a trespass claim, the district court erred in 

instructing the jury on the available measure of trespass damages.  The 

“benefits obtained” measure of damages were not available because Shell did 

not consciously usurp Plaintiffs’ property rights to reap a financial benefit to 

which it was not entitled. 
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California Civil Code § 3334 (“§ 3334”) prescribes two different 

measures of damages for trespass cases, depending on whether the trespass 

involved a willful disregard of the owner’s property rights or a mistake.  Section 

3334 states “[t]he detriment caused by the wrongful occupation . . . is deemed 

to include the value of the use of the property for the time of that wrongful 

occupation . . . .”  § 3334(a).  The “value of the use of the property” is defined 

as “the greater of the reasonable rental value of that property or the benefits 

obtained by the person wrongfully occupying the property by reason of that 

wrongful occupation,” unless “a wrongful occupation of real property subject 

to this section is the result of a mistake of fact of the wrongful occupier . . . .”  

§ 3334(b)(1)-(2).  In cases involving a “mistake of fact,” benefits obtained are 

not available and “the value of the use of the property . . . shall be the 

reasonable rental value of the property.”  § 3334(b)(2). 

As explained in Bailey v. Outdoor Media Group, 155 Cal.App.4th 778 

(2007), § 3334’s limitation on the availability of the punitive benefits obtained 

measure of damages mirrors the common law practice of distinguishing 

between intentional and unintentional trespasses and applying a “harsh rule” of 

damages in cases involving the first and a “mild rule” of damages in cases 

involving the second.  Consistent with common law, “section 3334, subdivision 

(b) specifies the ‘mild’ measure of damages that applies when the trespass is 

the result of a mistake of fact, and therefore is unintentional or inadvertent.”  

Id. at 787.  The legislative history of the 1992 amendments to § 3334 that added 

the benefits obtained measure of damages are in accord.  The Legislature added 

the benefits obtained remedy to punish and deter intentional trespass by 
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“eliminate[ing] financial incentives for trespass by eradicating the benefit 

associated with the wrongful use of another’s land.”  See Watson Land Co. v. 

Shell Oil Co., 130 Cal.App.4th 69, 78-79 (2005) (citing Sen. Com. on 

Judiciary, Comment on Assem. Bill No. 2663 (1991-1992 Reg. Sess.), as 

amended May 27, 1992).  Of course, that legislative purpose finds no 

application when the trespasser lacks a conscious desire to usurp the property 

rights of another to obtain a financial gain.  See Watson, 130 Cal.App.4th at 

78-79.  That is why the statute distinguishes between intentional and 

unintentional trespasses, Bailey, 155 Cal.App.4th at 787, and also why the 

benefits obtained measure is unavailable where there is “no financial or 

business advantage” to be obtained, Watson, 130 Cal.App.4th at 79. 

As the above authorities demonstrate, the punitive benefits obtained 

measure of damages are available only where a defendant has consciously 

usurped the property rights of another to reap a financial benefit. See Bailey, 

155 Cal.App.4th at 787; Watson, 130 Cal.App.4th at 79.  As a matter of law, 

this case did not involve any such conscious usurpation.  The trial record 

indisputably established that Shell had an unrecorded easement to operate its 

decades-old pipeline, 21ER/5771-73, that Shell was unaware of Chevron’s sale 

of the property to Plaintiffs, 20ER/5417-18, and that Plaintiffs did not even 

claim to be bona fide purchasers until years after Shell had voluntarily relocated 

its pipeline, 9ER/2162-68.  Further, Shell also had a right to use its eminent 

domain power to condemn the portion of land through which its easement ran.  

See Shell Cal. Pipeline Co., 35 Cal.App.4th at 1121-21.  But, Shell never had 

a reason to exercise that power because it did not even know Plaintiffs had 
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acquired the land until months later and, at that point, Plaintiffs did contest the 

validity of Shell’s easement.  If Shell’s actions could be considered a trespass 

at all, it simply would not be the type of trespass that would permit an award 

of punitive benefits obtained. 

Yet, the court’s trespass damages instruction not only erroneously 

instructed the jury it could award benefits obtained, but omitted any reference 

to § 3334’s limitation on the availability of that measure of damages.  

8ER/2073.  Similarly, the court denied Shell’s pre-verdict and post-verdict 

motions directed these issues.  1ER/6-8, 21; 19ER/5079-80.  Both rulings were 

in error.  

In denying Shell’s post-trial motions, the district court ruled that Shell 

waived the ability to argue that this type of case does not qualify for the 

“harsher” remedy because “mistake of fact” is an “affirmative defense” that 

Shell and Alon did not plead or prove.  1ER/6-7.  That misconstrues the issue. 

It is true that, under California law, mistake of fact may be an affirmative 

defense to certain contract and tort claims.  See Cal. Civ. Code § 1577 (mistake 

as a defense to contract); Marich v. MGM/UA Telecomm., Inc., 113 

Cal.App.4th 415, 424 (2003) (mistake as a defense to a privacy action).  But 

mistake of fact is not an affirmative defense to a trespass claim.  See Don v. 

Trojan Const. Co., 178 Cal.App.2d 135, 138 (1960) (“One who intentionally 

enters land in the possession of another without a privilege to do so is liable . . 

. although he acts under a mistaken belief of law or fact”) (citation and internal 
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quotation marks omitted).  Section 3334 does not suggest otherwise.  To the 

contrary, as Bailey explains, the only thing § 3334 does is define the applicable 

measure of damages depending on the nature of the trespass at issue and 

“specifies the ‘mild’ measure of damages that applies when the trespass is the 

result of mistake of fact, and therefore is unintentional or inadvertent.”  Bailey, 

155 Cal.App.4th at 787.  As with other types of exemplary damages under 

California law, plaintiff bears the burden to prove such a heightened damages 

award is warranted. See Heesy v. Vaughn, 31 Cal.2d 701, 709 (1948) 

(plaintiff’s burden to plead and prove a violation of Emergency Price Control 

Act entitling plaintiff to treble damages); Adams v. Murakami, 54 Cal.3d 105, 

119 (plaintiff bears the burden of proving entitlement to punitive damages). 

Because the district court erroneously failed to ask the jury to determine 

whether Shell’s purported trespass was intentional, and failed to limit the 

benefits obtained award to only that period of time when the purported trespass 

was intentional, the award cannot stand.  Further, because the record permits 

only one conclusion—that the trespass was at most inadvertent—the court may 

enter JMOL on the benefits obtained award.  Alternatively, at a minimum, a 

new trial is required. 

D. The Benefits Obtained Award Of $33,230,768 Was Legally And 
Unconstitutionally Excessive 

Even in those cases where the benefits obtained measure of damages is 

available, § 3334 does not permit a plaintiff to recover all revenue a trespasser 

has generated from its business activities that are in any way related to the 
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alleged trespass.  To the contrary, there are important limitations on such a 

recovery that make the $33,320,768 award legally untenable. 

1. Shell Did Not Obtain $33,230,768 In “Benefits” As A Result  
Of The 1,200 Linear Feet Of The Cross Valley Pipeline On 
Plaintiffs’ Property 

First, there is only one California case that analyzes how a benefits 

obtained award must be calculated when the plaintiff seeks to recover a 

defendant’s business profits, and that case rejects the type of overbroad theory 

Plaintiffs deployed.  See Starrh & Starrh Cotton Growers v. Aera Energy LLC, 

153 Cal.App.4th 583 (2007).  In Starrh, the court cautioned that where a 

plaintiff seeks to recover the defendant’s profits as the “benefits obtained,” 

there must be a direct link between the profits earned and the wrongful trespass.  

“It is not enough to simply measure the profits earned in any given time period 

or proportion them to a particular part of the trespasser’s business.”  Id. at 604-

05.  Instead, “the trial court needs to ensure that any evidence of ‘benefits 

obtained’ is directly linked to the wrongful trespass.”  Id.  Instruction No. 25 

took account of this limitation in instructing the jury that “profits” may be 

recoverable when “they are directly linked to the wrongful occupation.”  

8ER/2035.  Yet, the jury’s award ignored this limitation.   

Starrh is instructive.  It involved subsurface migration of wastewater 

from defendant Aera’s oil production onto the plaintiffs’ land.  Starrh, 153 

Cal.App.4th at 588-89.  Invoking § 3334, the plaintiffs argued that “because 

the ability to dispose of produced water is critical to Aera’s ability to generate 

oil, Aera’s overall profits were linked directly to the wrongful occupation” of 
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the plaintiffs’ property and thus the benefits obtained by the trespass were 

Aera’s profits from its oil production.  Id. at 604-05.  The plaintiffs added “[i]f 

Aera could not dispose of its produced water it would have to shut down 

production of its wells and forgo the profits that accompany production.”  Id.  

Thus, the plaintiffs’ theory “looked only at Aera’s bottom-line profit figures, 

assigned a percentage to the amount of produced water disposed of in the 

[unlined ponds at issue] compared to the total amount of water disposed, and 

multiplied the percentage and the total profits to reach what [plaintiffs] claim 

are the profits ‘obtained’ by the trespass.”  Id. at 605. 

The court rejected this theory, explaining “[t]his approach oversimplifies 

the link required under Civil Code section 3334 . . . .”  Id.  While mindful that 

Aera’s “unquestionable intent in using the ponding method was to maximize 

profits,” it explained that alone “does not mean” that Aera’s overall profits 

were linked to the trespass.  Id.  To the contrary, as the court noted, multiple 

factors indicated there was no such direct link between the trespass and Aera’s 

total profits.  Id. at 605-06.  To begin, the plaintiffs had not demonstrated that 

all of the wastewater that migrated ended up on the plaintiffs’ land.  Id. at 605.  

Instead, although “[s]ome of those barrels of produced water evaporated and 

some remain on Aera’s property,” the plaintiffs’ model did not account for this.  

Id.  Further, the “evidence indisputably establishe[d] that alternative, although 

more expensive, methods of disposal were available to Aera” and that Aera 

would have been able to continue producing oil, even if it had not allowed the 

waste water to migrate.  Id.  The court noted the evidence at trial demonstrated 

that the use of the ponding basins costs about “1.5 cents per barrel, where other 
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methods would cost 35 to 76 cents per barrel” and suggested that it would only 

be the portion of Aera’s profits attributable to this increased cost, and Aera’s 

total profits from its oil production that would be the benefit obtained from 

trespass.  Id. at 605-06. 

In this case, the jury’s $33,230,768 award is exactly the type of award 

that Starrh forbids.  At trial, the evidence was undisputed that only 1,200 linear 

feet of Shell’s pipeline ran across Plaintiff’s property.  15ER/3954-55; 

16ER/4293-94; 17ER/4583-86; 20ER/5416; 21ER/5771-74; 23ER/6224-32.  

That 1,200 linear feet was a small fraction of the 35-mile long Cross Valley 

Pipeline, which was itself part of the 450-mile long San Pablo Bay System.  

20ER/5414-15.  The evidence also was undisputed that, although there would 

have been additional expense to Shell in doing so, Shell was able to continue to 

operate the Cross Valley Pipeline even without crossing Plaintiffs’ property.  

Shell ultimately incurred $800,000 in expense to move its pipeline across the 

street. 15ER/3977-78; 16ER/4145; 17ER/4547-49, 4594-95, 4655-56; 

19ER/5057-60, 5121, 5143, 5145.   

Yet, the jury’s award rests on Plaintiffs’ theory that they were entitled to 

the entirety of the purported profit earned transmitting crude oil hundreds of 

miles across the San Pablo Bay System over 27 months.  Plaintiffs’ expert 

testified that she calculated Shell’s benefits obtained by taking the total oil 

deliveries across the San Pablo Bay System, multiplying that by the $1.35 - 

$1.395 per barrel tariff Shell collected, and prorating that figure by 28-39%—

the percentage of oil transmitted through the entire San Pablo Bay System that 
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was estimated to originate from Bakersfield (and thus likely to have crossed the 

Cross Valley Pipeline)—then subtracting out what she believed to be the costs 

associated with operation of the Cross Valley Pipeline.  18ER/4783-85, 4791; 

23ER/6238-41. 

This is the type of overbroad methodology that Starrh rejected.  Starrh 

involved a damages methodology that “looked only at Aera’s bottom-line profit 

figures, assigned a percentage to the amount of produced water disposed of in 

the [unlined ponds at issue] compared to the total amount of water disposed, 

and multiplied the percentage and the total profits to reach what [plaintiff] claim 

are the profits ‘obtained’ by the trespass.”  Starrh, 153 Cal.App.4th at 604.  

That methodology is virtually identical to the one Plaintiffs utilized.  As in 

Starrh, Plaintiffs merely “looked only at [Shell’s] bottom-line profit figures, 

assigned a percentage to the amount of [oil passing through the Cross Valley 

Pipeline] compared to the total [entire San Pablo Bay System], and multiplied 

the percentage and the total profits to reach what [Plaintiffs] claim are the 

profits ‘obtained’ by the trespass.”  See id.; 18ER/4783-85, 4791; 23ER/6238-

41.  As in Starrh, that methodology is untenable because it “oversimplifies the 

link required by section 3334 . . . .”  See Starrh, 153 Cal.App.4th at 604. 

For starters, that methodology ignores the undisputed evidence that the 

tariff Shell collected was for moving oil hundreds of miles across the San Pablo 

Bay System—not for moving oil 1,200 linear feet across Plaintiffs’ property.  

17ER/4782-84; 19ER/5413-14; 23ER/6237-52.  Plaintiffs’ methodology also 

ignores the undisputed evidence that Shell would have been able to continue to 
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operate the Cross Valley Pipeline had it, as it ultimately did, paid $800,000 to 

relocate its pipeline across the street.  15ER/3977-78; 16ER/4145; 17ER/4547-

49, 4594-95, 4655-56; 19ER/5057-60, 5121, 5143, 5145.  Because California 

law requires “that any evidence of ‘benefits obtained’ is directly linked to the 

wrongful trespass,” see Starrh, 153 Cal.App.4th at 604-05, Plaintiffs were not 

entitled to grab all of Shell’s profits from its entire system.   

2. Because Plaintiffs’ Benefits Obtained Calculation Was Based 
On The Tariff Collected For Transmission Across The Entire 
System, Plaintiffs Cannot Limit Expenses To The Cross Valley 
Pipeline   

Second, the California Court of Appeal has also held that it is only a 

defendant’s “net profit,” not a defendant’s gross revenue, that is the “benefits 

obtained.”  Bailey, 155 Cal.App.4th at 778.  This is because the benefits 

obtained measure of damages is intended to eliminate any economic incentive 

to trespass.  Id. at 787-88.  Obviously, “a person or business entity is not likely 

to wrongfully occupy land and operate a business merely in order to break even 

at the end of the effort,” which is why it is “the profit [the defendant] generated 

while wrongfully occupying [the plaintiff’s] property [that] is the benefit it 

obtained” under § 3334.  Id.  Although the district court recognized this 

limitation in instructing the jury that the “profits” that are awardable as 

“benefits obtained” damages represent “total costs subtracted from total 

revenues,” 8ER/2035, the jury’s actual award disregarded the law and the 

instructions. 
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At trial, Plaintiffs’ expert testified that she estimated Shell’s revenue 

from the trespass by looking at what proportion of oil transported over the San 

Pablo Bay System came in through the Cross Valley Pipeline lateral—which 

ranged between 28-39% depending on the month.  18ER/4783-85; 23ER/6238-

39.  She then applied that 28-39% multiplier to Shell’s total tariff-based revenue 

to determine the share of revenue attributable to barrels crossing Plaintiffs’ 

property.  Id.  But when it came time to deduct fixed costs, the expert used a 

much lower 7.7% multiplier.  18ER/4785-88; 23ER/6239-40.  She arrived at 

the lower multiplier by dividing the 35-mile length of the Cross Valley Pipeline 

by the 450-mile length of the San Pablo Bay System.  Id.  In other words, she 

mixed apples and oranges, basing her revenue calculations on the proportion of 

volume transported over the entire 450-mile system, but calculating fixed costs 

based on the relatively short length of a 35-mile feeder line. 

This flawed methodology of relying on throughput on the revenue side 

but length on the cost side, enabled Plaintiffs to ignore entirely the millions of 

dollars in fixed costs that were indisputably necessary for Shell to collect a tariff 

for transporting each barrel of oil from Bakersfield, through the Cross Valley 

Pipeline, to its ultimate destination in the Bay Area.  This grossly overstated 

Shell’s “profit” from the Cross Valley Pipeline.  This is illustrated by her 

calculations for November 2013, which suggested that Shell had a net profit of 

$707,137.70 for the entire San Pablo Bay System, but simultaneously had a 

higher $955,773 “profit” for its operation of the smaller Cross Valley Pipeline.  

See 23ER/6252.  This is legally impermissible. 
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3. The Award Is Excessive Because It Includes Benefits Obtained 
Prior To When A Demand To Relocate Had Been Made 

Third, the benefits obtained award also is legally impermissible because 

it imposes liability for trespass from the day Plaintiffs acquired the property, 

before Shell knew the property had been sold and before Plaintiff made a 

demand for Shell to relocate the Cross Valley Pipeline.  

Starrh establishes that a “trial court needs to ensure that any evidence of 

‘benefits obtained’ is directly linked to the wrongful trespass.”  Starrh, 153 

Cal.App.4th at 604.  By definition, a “trespass” occurs only when there has 

been a wrongful occupation of property—i.e., that the defendant occupies the 

land without the owner’s consent.  Staples, 189 Cal.App.3d at 1406; Ralphs 

Grocery Co., 17 Cal.App.5th at 262.  Clearly then, a benefits obtained award 

must be limited to the period during which the trespass occurred.  See Starrh, 

153 Cal.App.4th at 604.  Yet, in this case, that did not happen. 

At trial, Plaintiffs’ expert testified she calculated Shell’s benefits obtained 

based on Shell’s monthly oil deliveries from when Plaintiffs acquired title in 

October 20131 to when the pipeline was rerouted in December 2015.  

18ER/4791.  Yet, the evidence was undisputed that Shell had no idea the 

property had been sold or that Chevron had neglected to disclose the Getty 

                                    
1  Although Plaintiffs did not acquire title until October 29, 2013, Plaintiffs’ 
expert did not prorate her calculation for that month and instead attributed 
$1,722,401 in net income, the highest net income for any month she calculated, 
to Shell for October 2013.  23ER/6252.  Clearly, that was impermissible and, 
under no circumstance, can this aspect of the award stand.  
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Easement to Plaintiffs.  15ER/3860, 3885-86.  Even when Plaintiffs were in 

direct contact with Shell in Spring 2014, they did not immediately ask Shell to 

move.  15ER/3917-18.  The relevant demand for Shell to relocate its pipeline 

did not come until August 5, 2014, when Plaintiffs wrote to Shell claiming to 

be “successor[s] in title to the original grantor under the [Getty Easement]” and 

asked Shell to relocate its pipeline within 60 days per the terms of the Getty 

Easement.  23ER/6233-36.   

Given this evidence, Shell could not possibly have been in trespass until 

October 5, 2014 (60 days from the August 5, 2014 demand) and the trespass 

would have ended when the pipeline was removed in December 2015.  Limiting 

the trespass to that period would reduce the award by $14,953,396, even if one 

ignored all the other flaws in the calculation.  23ER/6237-52. 

4. The Award Is Unconstitutionally Excessive 

Fourth, the benefits obtained award is also unconstitutionally excessive. 

United States Supreme Court precedent establishes that the Due Process 

Clause of the United States Constitution protects against grossly excessive 

monetary awards.  State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 

417 (2003).  “To the extent an award is grossly excessive, it furthers no purpose 

and constitutes an arbitrary deprivation of property.”  Id.  For that reason, 

“[t]he Due Process Clause of the Fourteenth Amendment prohibits a State from 

imposing a ‘grossly excessive’ punishment on a tortfeasor.”  BMW of N. Am., 

Inc. v. Gore, 517 U.S. 559, 562 (1996). 
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In ascertaining whether an award is unconstitutionally excessive, the 

Supreme Court has distinguished between compensatory awards and awards of 

exemplary damages and recognized that the latter may present constitutional 

concerns.  It has explained that “[c]ompensatory damages are intended to 

redress concrete loss that the plaintiff has suffered by the defendant’s wrongful 

conduct.”  State Farm, 538 U.S. at 416 (citation and internal quotation marks 

omitted).  While, “[b]y contrast, punitive damages serve a broader function; 

they are aimed at deterrence and retribution.”  Id.  Because it is presumed that 

compensatory damages make a plaintiff whole, it is the latter category of 

exemplary damages, imposed not as compensation but to punish and deter, that 

typically present constitutional concerns.  See State Farm, 538 U.S. at 418-19; 

BMW of N. Am., 517 U.S. at 568-69.   

The Supreme Court has articulated three guideposts to consider in 

analyzing whether an award of exemplary damages is unconstitutionally 

excessive: “(1) the degree of reprehensibility of the defendant's misconduct; 

(2) the disparity between the actual or potential harm suffered by the plaintiff 

and the punitive damages award; and (3) the difference between the punitive 

damages awarded by the jury and the civil penalties authorized or imposed in 

comparable cases.”  State Farm, 538 U.S. at 418.  It has also cautioned that 

single-digit multipliers are more likely to comport with due process, while still 

achieving the State’s goals of deterrence and retribution.  Id. at 425. 

In this case, the jury fixed Plaintiffs’ compensatory damages from Shell’s 

trespass at $670,824.  8ER/2007.  It then awarded Plaintiffs an additional 
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$33,230,768 in benefits obtained as against Shell.  Id.  There can be no 

reasonable dispute that such an award of exemplary damages, representing a 

multiple of nearly 50 times the compensatory injury, would be unconstitutional.  

The only question is whether an award of benefits obtained under § 3334 is a 

type of exemplary damages against which the Supreme Court has held the Due 

Process Clause provides protection.  It does. 

The legislative history of § 3334 makes clear that benefits obtained 

represent exemplary damages because their purpose is to penalize and deter—

not to compensate a victim for injuries suffered.  As explained in Starrh, the 

benefits obtained measure of damages was added to § 3334 in 1992 to address 

the problem of “polluters [] dump[ing] their waste on unoccupied land of little 

value . . . in order to avoid expensive toxic waste disposal fees.”  Starrh, 153 

Cal.App.4th at 603.  The Legislature’s goal was to “remove any economic 

incentive to choose illegal dumping over the proper disposal of toxic waste” 

and thereby punish and deter by creating “an economic disincentive to would-

be polluters.”  Id.  Equally important, under § 3334(b) an award of benefits 

obtained is permitted only when the trespasser acts willfully, meaning that the 

remedy is dependent on the culpability of the trespasser, see Section VII.C, 

supra, a classic indicia of exemplary damages.   This demonstrates that benefits 

obtained are exemplary damages intended to punish and deter. 

Because benefits obtained represent exemplary damages, the jury’s 

$33,230,768 award, against $670,824 in compensatory damages, is 

unconstitutionally excessive. 
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E. Plaintiffs Were Not Entitled To Attorney’s Fees Under California 
Civil Code § 1717 

Separate and apart from the errors addressed above, the district court 

also erred in awarding Plaintiffs attorney’s fees. 

California Civil Code § 1717 authorizes an award of attorney’s fees to 

the prevailing party in any “action on a contract.”   See Reed v. Callahan, 884 

F.2d 1180, 1186, n.3 (9th Cir. 1989); Brown Bark III, L.P. v. Haver, 219 

Cal.App.4th 809, 818-19 (2013).  An action is “on a contract” for purposes of 

§ 1717 where “the action (or cause of action) arises out of, is based upon, or 

related to an agreement by seeking to define or interpret its terms or to 

determine or enforce a party’s rights or duties under the agreement. . . .”  Eden 

Twp. Healthcare Dist. v. Eden Med. Ctr., 220 Cal.App.4th 418, 427 (2013) 

(emphasis added, citation and internal quotation marks omitted).  Importantly, 

however, § 1717 does not apply to tort claims and “[i]f an action asserts both 

contract and tort or other noncontract claims, section 1717 applies only to 

attorney fees incurred to litigate the contract claims.”  Santisas v. Goodin, 17 

Cal.4th 599, 615 (1998). 

The district court awarded Plaintiffs attorney’s fees because it concluded 

that Plaintiffs’ lawsuit represented an “action on a contract” even though 

Plaintiffs had prevailed only on their tort claim for trespass.  1ER/32.  It 

reasoned that “[P]laintiffs’ cause of action for trespass was ‘on a contract’ 

within the meaning of California law” because it was “intimately tied to the 

easement contract” and “undoubtedly ‘involved’ a contract,” even though “a 
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trespass action is of course not an action for breach of contract.”  Id.  This 

reasoning misapplies California law. 

Plaintiffs’ trespass claim was not an “action on a contract” for the simple 

reason that it did not require the court or the jury to define or interpret the 

easement agreement.  Indeed, contract law was completely unnecessary to the 

judgment, which was predicated entirely on Plaintiffs’ bona fide purchaser 

theory—a theory of property law that defines the relative priority of competing 

property interests.  See Pollard, 162 Cal. at 634 (1912).   It was improper for 

the district court to focus on the impact of the judgment, which was to render 

the Getty Easement invalid, rather than the nature of the claim Plaintiffs were 

pursuing.  On that point, California law holds that “[i]n determining whether 

an action is ‘on the contract’ under section 1717, the proper focus is not on the 

nature of the remedy, but on the basis of the cause of action.”  Kachlon v. 

Markowitz, 168 Cal.App.4th 316, 347 (2008).  While the verdict entered on 

Plaintiffs’ trespass claim may have extinguished Shell’s easement, the 

underlying cause of action was one based in tort not an “action on a contract.”  

Cases that have found an action is “on a contract” typically require the 

litigation to involve an interpretation of contractual terms or an enforcement of 

rights under the contract.  Take for example Kachlon, a quiet title action that 

sought declaratory and injunctive relief.  Id. at 347-48.  Although the prevailing 

party asserted claims that were equitable in nature, the court found that those 

claims were “on a contract” for purposes of § 1717 because they “sought a 

declaration that the promissory note must be cancelled,” asserted that the 
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foreclosure “violated the terms of the deed of trust,” and “sought to enforce 

the terms of the deed of trust requiring a reconveyance of title. . . .”  Id. 

(emphasis added).  In other words, the action was “on a contract” because it 

required the court to interpret and enforce the terms of the written instrument.  

That did not occur here.  Plaintiffs’ trespass cause of action did not require the 

district court to interpret or apply the terms of the easement agreement.   

Orozco v. WPV San Jose, LLC, 36 Cal.App.5th 375 (2019) is even more 

analogous to this case.  There, a restaurant asserted that it had been fraudulently 

induced into entering into a long-term lease because the leasing manager had 

concealed the fact that the shopping center was also negotiating a lease with a 

competitor.  Id. at 381-82.  After prevailing at trial, the lessee sought to recover 

its attorney’s’ fees based on the fee provision contained in the lease agreement.  

Id. at 389.  Citing to the principle that “a cause of action does not warrant a 

recovery under Civil Code section 1717 merely because a contract with an 

attorney’s fees provision is part of the backdrop of the case,” the Court of 

Appeal affirmed the denial of attorney’s fees because the lawsuit was one that 

asserted tort claims for fraud.  Id. at 408 (citation, alteration and internal 

quotation marks omitted).  It held the action was not “on a contract” because 

the action proceeded to trial on fraud causes of action and “[t]he key question 

at trial was whether [lessor] fraudulently induced [lessee] to enter into the long-

term lease.”  Id. at 409.  

As in Orozco, Plaintiffs’ trespass cause of action—the only cause of 

action upon which Plaintiffs prevailed—is not an action “on a contract” because 
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it was not based upon the terms of the Getty Easement, nor did it enforce those 

terms against Shell.  To the contrary, Plaintiffs sued Shell for trespass and took 

a non-contractual route, based in California property law, to extinguish Shell’s 

easement.  Further, it matters not that Shell invoked the terms of the easement 

as a defense to Plaintiffs’ trespass claim because the California Supreme Court’s 

Mountain Air Enters., LLC v. Sundowner Towers, LLC, 3 Cal.5th 744 (2017) 

decision establishes that “while an affirmative defense is a ‘real part of any 

action’ it does not, in and of itself, constitute an ‘action’ for purposes of 

recovering attorney fees.”  Id. at 753 (internal citation omitted).  

VIII. CONCLUSION 

For the forgoing reasons, Shell respectfully submits that the judgment 

below should be reversed. 

DATED:  August 20, 2020 

REED SMITH LLP 

By: s/ Raymond A. Cardozo  
Raymond A. Cardozo 
Attorneys for Defendant-Appellant-Cross-
Appellee Shell Pipeline Company 
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STATEMENT OF RELATED CASES 

Defendant-Appellant-Cross-Appellee Shell Pipeline Company states that 

other than these three consolidated appeals, it is not aware of any related cases. 

 

DATED:  August 20, 2020 

REED SMITH LLP 

By: s/ Raymond A. Cardozo  
Raymond A. Cardozo 
Attorneys for Defendant-Appellant-Cross-
Appellee Shell Pipeline Company 
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CERTIFICATE OF COMPLIANCE 

1.  This First Brief on Cross-Appeal complies with the type-volume 

limitation of Fed. R. App. P. 32(a)(7)(B) and Circuit Rule 32-1 because it 

contains 13,972 words, excluding the parts of the brief exempted by Fed. R. 

App. P. 32(f). 

2.  This First Brief on Cross-Appeal complies with the typeface 

requirements of Fed. R. App. P. 32(a)(5) and the type style requirements of 

Fed. R. App. P. 32(a)(6) because it has been prepared in a proportionally 

spaced typeface using Microsoft Office Word 2010 in 14 point CG Times. 

 

DATED:  August 20, 2020 

REED SMITH LLP 

By: /s/ Raymond A. Cardozo  
Raymond A. Cardozo 
Attorneys for Defendant-Appellant-Cross-
Appellee Shell Pipeline Company 
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