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GLOSSARY OF ABBREVIATIONS 

The following abbreviated terms are used in this brief.  For clarity 

and consistency, Defendants-Appellants have abbreviated the 

Defendants-Appellants’ names as they were abbreviated by the District 

Court in the decision below and as they typically appear in the 

underlying documents in the record. 

 

BNSF BNSF Railway Company 

CSXT CSX Transportation, Inc. 

DOJ Department of Justice, Antitrust Division 

FTC Federal Trade Commission 

NS Norfolk Southern Railway Company 

Section 10706 49 U.S.C. § 10706(a)(3)(B)(ii) 

STB Surface Transportation Board 

UP Union Pacific Railroad Company 
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SUMMARY OF ARGUMENT 

This is the case Congress foresaw when it enacted Section 10706.  

Plaintiffs have not come close to showing that Defendants, “in [their] 

own words,” agreed “to apply fuel surcharges to all rail-freight 

shipments.”  Pls.Br.15.  If they had, there would be no Section 10706 

issue, because the statute allows such documents to be admitted.  

Instead, what actually exist are references to fuel surcharges in 

multiple bilateral discussions between one eastern and one western 

railroad—railroads that scarcely ever compete head-to-head, but which 

interline millions of shipments annually.  Plaintiffs seek to cobble those 

discrete discussions together to support an inference that Defendants’ 

parallel conduct was in reality a conspiracy on “all rates…, including 

competing traffic.”  Pls.Br.44.  Section 10706 looms so large in this case 

precisely because Plaintiffs are pursuing this strategy of aggregation 

and inference. 

Plaintiffs have every right to argue that evidence of interline 

communication is admissible because, “considered by itself,” a discrete 

discussion or agreement is unlawful.  49 U.S.C. § 10706(a)(3)(B)(ii).  But 

Plaintiffs have not even tried to make that showing with respect to the 
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dozens of pieces of evidence at issue below.  Instead, they seek to 

rewrite the statute to deny the natural and intended effect of the broad 

language by which the determination of admissibility is supposed to 

begin (did the “discussion or agreement…concern[] an interline 

movement”?), so as to evade the explicit statutory test where the 

inquiry ends (did that same “discussion or agreement…, considered by 

itself, violate the [antitrust] laws”?).  It is as if someone unable to fit 

hearsay evidence within an exception asked a court to change the 

foundational definition of hearsay to make it admissible. 

Congress struck a balance in Section 10706 that courts must 

honor.  The statute’s broadly inclusive language protects evidence of 

discussions and agreements that “concerned an interline movement” of 

the participating railroads—that is, discussions and agreements that 

have genuine practical significance for their shared interline 

business.  Congress did not say “solely concerned,” or “concerned and 

identified,” or “concerned and specified,” let alone “concerned and not 

relevant to local traffic.”  And then Congress provided one sensible 

exception, which applies when the collection of communications that 

can fairly be regarded as one discussion or agreement amounts to 
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something unlawful.  That balance promotes procompetitive interline 

activity while guarding against abuse of the collaboration Congress 

sought to foster.  Plaintiffs can allege a non-interline conspiracy, but 

they cannot use evidence of interline collaboration to prove it unless a 

court, evaluating the legality of a discrete interline discussion against 

federal antitrust law, determines that the railroads crossed the line in 

that discussion.  Section 10706 thus balances—in explicit steps—the 

twin goals of protecting procompetitive conduct while ensuring that 

“remedies for anti-competitive activities remain.”  H.R. Rep. No. 96-

1430, at 114 (1980) (Conf. Rep.). 

The District Court’s interpretation upsets that balance.  It takes a 

simple phrase—“concerned an interline movement”—and reads into it 

numerous atextual requirements.  And that statutory rejiggering has a 

devastating throw-the-baby-out-with-the-bathwater effect:  It admits 

mountains of evidence of unequivocally procompetitive interline 

collaboration to prove an antitrust conspiracy on non-interline traffic, 

never because the communications weren’t about interlining, but 

because they didn’t identify such things as a “specific shipper” or 

“specific destination[]” or addressed topics (like rising fuel costs) that 
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can bear on both interline and local traffic.  By contrast, Defendants’ 

interpretation properly addresses the evidence Plaintiffs focus on. 

Plaintiffs’ remaining arguments lack merit (and some may be 

jurisdictionally barred because Plaintiffs did not cross-petition).  Section 

10706 differs from evidence rules allowing admission subject to a 

limiting instruction.  The District Court’s assignment of burdens under 

the statute was sound and amply justified.  And there is no sense to 

Plaintiffs’ circular claim that Section 10706 admits all interline 

evidence simply because they assert that all evidence together shows an 

overarching conspiracy. 

*** 

At bottom, the decision below allows Plaintiffs to transform 

procompetitive interline collaboration that Congress meant to foster 

(and the Surface Transportation Board encouraged) into a tale of non-

interline conspiracy, all to extract billions in damages.  The Department 

of Justice, in the name of easing “[p]rivate suits”  that are 

“exceptionally difficult,” DOJ.Br.26, agrees—no great surprise, coming 

from a prosecutor.  But Congress spoke clearly, and this Court should 

not rewrite the statute and reject Congress’s policy judgment.  
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ARGUMENT 

I. Plaintiffs’ and DOJ’s Tortured Interpretations of 
“Concerned an Interline Movement” Reflect Concerns Not 
Present in This Record and Expressly Addressed 
Elsewhere in Section 10706 

The District Court refused to give the statutory phrase “concerned 

an interline movement” its clear and natural meaning because the 

Court feared that doing so might exclude relevant evidence of an 

anticompetitive conspiracy involving competitive traffic.  Taking this 

cue, Plaintiffs focus more on arguing that there was such a conspiracy 

than on what the statutory text means.  

There was no conspiracy, as this Court can see by reviewing the 

summary judgment papers on the District Court’s docket.  But this 

appeal is about the statutory text of Section 10706, and what it means 

for all cases—and for railroads’ real-world operations.  Infra, pp. 18-27.  

Nevertheless, to bring an appropriate focus to those dispositive 

questions of statutory interpretation, Defendants begin by explaining 

why Plaintiffs’ arguments proceed from erroneous descriptions of the 

industry’s dynamics and the evidence here, infra, pp. 6-14, and why any 

anxiety over the hypothetical scenarios conjured up by Plaintiffs is 

already answered by the statute, infra, pp. 14-18. 
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A. The Record Here Reflects Many Interline Discussions 
at the Core of Congress’s Intended Protections  

1. Every inter-railroad agenda and meeting minutes—indeed, 

nearly every communication—cited in Plaintiffs’ brief involves a 

bilateral exchange between one eastern and one western railroad.  That 

context is key.  With exceedingly rare exceptions, no eastern railroad 

(CSXT and NS) competes head-to-head with a western railroad (BNSF 

and UP)—as Plaintiffs acknowledge.  Pls.Br.4 (only two eastern or two 

western carriers  “compete directly”).  Indeed, in 18,000-plus pages of 

summary judgment briefing and evidence in the District Court, 

Plaintiffs identify zero examples of a western railroad and an eastern 

railroad competing for the same business.  In the evidence at issue, an 

eastern railroad and a western railroad are communicating to address 

interline movements—a subject they must address together because 

they provide the service together. 

Given that context, the protestations from Plaintiffs and their 

amici are misconceived.  For example, participants in a bilateral 

meeting cannot “coordinate[] the rates and terms of competing traffic,” 

DOJ.Br.3, when they have virtually no competing traffic.  DOJ 

emphasizes that “carriers collaborate on shared interline traffic” but 
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“compete for all other traffic.”  DOJ.Br.11 (emphasis added).  But that is 

only partly true for two western or two eastern carriers; it is false for an 

eastern carrier and a western carrier. 

Thus, when the price of fuel—one of the largest supply-side inputs 

for interlining railroads—skyrocketed and became highly volatile in the 

early 2000s, interlining railroads had to manage and recover fuel costs.  

Railroad executives naturally discussed with their interline partners 

how to do so.  Two interline partners discussing fuel cost recovery in the 

early 2000s is no more surprising than two interline partners discussing 

COVID-19 protocols at a shared facility in the early 2020s.  Indeed, in 

2001, the STB expressly encouraged railroads to form “interline 

partnerships.”  See Defs.Br.19, 49-50.  Plaintiffs and DOJ barely 

acknowledge this fundamental policy.  And the regulator that adopted 

it—the STB—is now conspicuously absent from DOJ’s brief in this 

appeal.  Compare DOJ.Br.1 with JA753 (district court brief). 

2. Plaintiffs nevertheless seek to use those interline discussions 

as a basis to infer a conspiracy on single-line traffic.  Consider, for 

example, a March 2003 meeting between CSXT (an eastern railroad) 

and UP (a western railroad), where the railroads planned to discuss 
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“Pricing Issues on CSX/UP Interline Business,” including “Fuel 

surcharge methodology” noting that the interlining railroads’ executives 

had already talked about the issue.  JA258 (emphasis added).   

 

This discussion concerned shared interline business.  Plaintiffs 

point to nothing about this meeting that was unlawful by itself.  Nor do 

they claim that interlining partners may not discuss fuel surcharges for 

their shared business.  And yet they argue that it (and any discussion of 

fuel surcharges for interline traffic) proves their overarching theory of 

“anticompetitive activity beginning in early 2003.”  D.Ct.ECF.No.1050 

(“Pls.MSJ.Opp.”) at 24-25; id. at 90-91.1 

Plaintiffs repeatedly rely on each of these discussions as evidence 

of conspiracy, but their theory is not that these particular discussions 

are unlawful.  Plaintiffs even argue that two railroads’ agreement on a 

                                      
1 Other east-west meetings evidence similar discussions.  Some use the 
word “interline,” and for others the context quickly becomes clear—the 
railroads involved are interline partners dealing with their interline 
business.  For example, CSXT and UP again discussed “Fuel 
Surcharges,” focusing on “customer reaction to our current processes.”  
JA287; see, e.g., JA256 (similar). 
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fuel surcharge explicitly limited to their shared interline traffic is 

nonetheless evidence of a broad conspiracy because one railroad 

charged a similar rate on its local traffic.  Pls.Br.45 n.9 (citing JA160).  

Those arguments show why Section 10706 is essential:  Lawful and 

necessary collaboration abounds in the railroad industry.  Digging 

through millions of pages of discovery on any given topic, it would be 

surprising not to find snippets of interline discussions among different 

participants at different times that an enterprising lawyer could cobble 

together and label a conspiracy.   

3. That, of course, is precisely the problem that Congress 

enacted Section 10706 to prevent.  The statute bars that line of 

reasoning:  “[P]roof of an agreement…may not be inferred from evidence 

that…rail carriers acted together with respect to an interline rate…and 

that a party to such action took similar action…on another route.”  

49 U.S.C. § 10706(a)(3)(B)(ii).  That provision alone shows that 

Congress expected that such parallels would arise in the behavior of 

interline partners.  But then the statute takes the further step of making 

evidence of lawful interline collaboration categorically inadmissible.  
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Defendants’ opening brief excerpts several such interline 

exchanges.  For instance, BNSF and NS discussed their attempt to 

“[t]arget green lumber from Western Forest…to northeastern 

destinations”—a service no railroad can provide on its own. 

 

JA377.  This kind of collaboration is what Congress wanted to promote:  

BNSF and NS are workshopping service ideas to make lumber-

transportation-by-rail competitively attractive.  Other examples 

abound.  See Defs.Br.7-10, 19-21, 43, 47-49.  Plaintiffs acknowledge that 

such exchanges are “innocuous.”  Pls.Br.2.  And Plaintiffs promise that 

nobody “question[s] the railroads’ prerogative to discuss shared joint-

line movements.”  Pls.Br.16 n.4.  Yet Plaintiffs fail to offer an 

interpretation of Section 10706 that yields the correct result—

exclusion—for even these most straightforward examples.   
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What Plaintiffs and DOJ are really concerned about are interline 

discussions that somehow relate to single-line traffic—because those 

could have implications for competition.  But rather than deal with that 

concern in the manner that Congress prescribed (at the statute’s next 

step, which considers a particular discussion’s lawfulness in light of its 

competitive implications), Plaintiffs and DOJ would address it by 

narrowing the meaning of “concerned an interline movement.”   

Specifically, they suggest that there is a “binary” distinction 

between interline and single-line traffic, and that only discussions and 

agreements exclusively about the former should be deemed to “concern” 

interline traffic.  See Pls.Br.29-30; DOJ.Br.11.  Certainly, a movement is 

either interline or single-line.  But a “discussion or agreement” (the 

subject of Section 10706) is not susceptible to such a clean dichotomy.  

It is unrealistic (and often impossible) for interlining railroads to self-

censor their entirely proper interline discussions to conform to the 

“binary” rule Plaintiffs and DOJ propose.  

The documents are littered with real-world examples disproving 

this “binary” construct—discussions that are just as proper and 

procompetitive as the ones Plaintiffs concede are “innocuous.”  For one, 
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topics do not fit into a single-line or interline category.  As DOJ points 

out, “[s]easonal variations that impact the price of two carriers’ 

interline traffic…may also impact their competing traffic.”  DOJ.Br.15; 

see JA375 (discussing “seasonal nature of LPG movements”); contra 

Pls.Br.26-29.  The same is true of, for example, fuel costs, equipment 

issues, and major weather disruptions.  Interline discussions of such 

topics inevitably occur, and Plaintiffs ask to freely weaponize those 

discussions as evidence of conspiracy. 

Single-line matters arise in other ways too.  For example, in a 

BNSF (western carrier) and NS (eastern carrier) “Joint Marketing 

Meeting,” those railroads discussed developing a “train model” for 

winning business that moved from Midwestern wheat fields (in BNSF’s 

territory) to eastern flour mills (in NS’s territory).  JA290.   
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To determine what might work, each railroad drew on its single-line 

experience.  NS noted its “success with the 75 car model.”  JA290.  

BNSF noted its challenges “manag[ing] spreads and pick[ing] and 

choos[ing] lanes that maximize yields.”  JA290.  Such communication is 

vital to developing a successful, procompetitive interline service; 

although it refers to single-line experience, it is not about competitive 

traffic. 

Single-line pricing can also appropriately enter interline 

discussions.  Rates for interline movements are generated in various 

ways:  jointly quoted interline rates; so-called Rule 11 rates (where a 

customer negotiates separately with each carrier);2 or “A+B pricing,” in 

which the originating carrier can generate an interline quote by simply 

adding its rate to the connecting carrier’s rate.  This last method of 

pricing was discussed frequently in east-west interline meetings, see 

JA258, JA298, JA375-JA379, and to make such systems work, interline 

                                      
2 Plaintiffs suggest there is no need to talk about rates because of Rule 
11.  See Pls.Br.5-6.  Some customers favor that process; many don’t.  
Regardless, Section 10706 expressly contemplates discussions about 
joint rates by protecting interline discussions and “any rate…resulting 
from such discussion.”  49 U.S.C. § 10706(a)(3)(B)(ii).  Moreover, Rule 
11 does not remotely cover the myriad topics needed for successful 
interline collaboration.  See AAR.Br.13-17. 
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partners must communicate their component single-line rates.  Of 

course, this neither requires nor justifies an agreement on prices they 

should charge on their single-line traffic.  But it certainly justifies 

sharing the single-line rates they actually charge. 

In short, Plaintiffs’ unnatural limitations on “concerned an 

interline movement” mangle the treatment of every one of these actual 

discussions about the real activity Congress wanted to promote.   

B. Congress Expressly Dealt with Discussions that Cross 
the Line into Unlawful Conspiracy 

Plaintiffs and DOJ do not offer an interpretation of Section 

10706’s text that excludes the real-world evidence of procompetitive 

behavior that Congress plainly meant to exclude.  Instead they dwell on 

extreme hypotheticals and insist that the statute must be interpreted to 

ensure that railroads do not use interline discussions as cover for 

discussions and agreements on “all rates” for competitive traffic.  See, 

e.g., Pls.Br.2, 25-26; DOJ.Br.10-11, 13.  But Congress adopted a process 

to balance those competing considerations, and expressed its judgment 

in clear statutory text.  Congress’s approach responds to the risks that 

animate Plaintiffs’ and DOJ’s concerns, while avoiding the chilling of 

procompetitive collaboration that their approach would create.   
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1. Congress addressed the possibility that in interline 

discussions railroads could try to collude on competitive traffic.  That is 

why, for evidence of an interline discussion to be inadmissible, the 

associated discussion or agreement, “considered by itself,” must pass 

muster under the whole body of law developed for the very purpose of 

evaluating competitive concerns.  49 U.S.C. § 10706(a)(3)(B)(ii) 

(incorporating, inter alia, the Sherman, Clayton, FTC, and Wilson 

Tariff Acts). 

Thus, if “Defendants’ own words” of “collu[sion]” actually existed, 

Pls.Br.15, Section 10706 would be no obstacle.  Price-fixing is a per se 

violation of the antitrust laws.  If a reasonably well-defined discussion 

or agreement were established—one capable of being “considered by 

itself,” see infra, pp. 36-38—and it is unlawful, then the statute permits 

admitting the associated evidence.  Nobody claims that Section 10706 

protects such evidence.  And nobody with such evidence would need to 

torture the phrase “concerned an interline movement” as Plaintiffs and 

DOJ do. 

By the same token, if two railroads merely discussed competitive 

rates, but made no agreement, then that exchange of competitively 
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significant information would be evaluated under the rule of reason to 

determine whether, “considered by itself,” that discussion would violate 

the antitrust laws.  See Todd v. Exxon Corp., 275 F.3d 191, 199 (2d Cir. 

2001).  The court would consider the “structure of the industry” and the 

“nature of the information exchanged.”  Id. (quotation marks omitted).  

And if a court concluded that a particular “interseller communication” 

had overall “anticompetitive effects” on balance, then that discussion 

would violate the antitrust laws and evidence of its existence would be 

admissible under Section 10706.  Id. (quotation marks omitted). 

2. Plaintiffs and DOJ also posit hypotheticals in which 

nefarious railroad personnel contrive to mention interlining in a sham 

or “bootstrap for fixing non-interline rates.”  E.g., DOJ.Br.16; Pls.Br.55.  

No plaintiff with evidence exposing such a sham would be straining to 

rewrite Section 10706, for the statute as written does not bar the 

admission of such evidence. 

A discussion that includes a “single reference…to shared interline 

movements” in a deliberate ploy to “shield unlawful price-fixing 

agreements” on competitive rates (Pls.Br.55) is not genuinely “about” 
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shared interline traffic.  Section 10706 is not some formalistic 

protection a railroad can invoke by uttering a magic word. 

And even apart from the text, any attempt to abuse the law in 

that way will certainly fail.  District courts are adept at identifying a 

party’s sham effort to abuse other federal rules.  See, e.g., St. Paul 

Mercury Ins. Co. v. Capitol Sprinkler Inspection, Inc., 573 F. Supp. 2d 

152, 160 (D.D.C. 2008) (“courts will disregard” an affidavit that, inter 

alia, “creates only a sham issue of material fact”) (citation omitted).  

Implementing—or withholding—Section 10706’s protection should be 

no different. 

II. Section 10706’s Plain Text Protects All Lawful 
Communications About Shared Interline Traffic 

Turning to the statute’s text and structure, the parties’ 

disagreement here boils down to a few critical disputes.  Defendants’ 

position is that the text of Section 10706 presumptively excludes 

evidence of discussions and agreements genuinely intended to have 

practical bearing on the shared interline traffic of the railroads 

participating in those discussions or agreements.  Plaintiffs, the District 

Court, and to some degree, DOJ, seek to impose various additional 

requirements that constrict the operation of Section 10706—
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requirements that are absent from the statute’s text and would 

undermine its purpose. 

A. Section 10706 Has No Specificity Requirement, 
Applies to Future Movements, and Applies Equally to 
Internal and External Communications 

Specificity.  Everyone disavows the District Court’s requirement 

that a discussion must identify things “such as a specific shipper, 

specific shipments, and specific destinations” to be protected.  JA41.  

Plaintiffs now admit that a discussion about a “rate for all shared 

interline movements” qualifies under the statute.  Pls.Br.34.  DOJ 

acknowledges that identifying “specific routes and shippers” is not 

normally required, and euphemistically proposes that this Court 

“clarify” that certain “more general discussions or agreements may 

suffice.”  DOJ.Br.14.   

Plaintiffs nevertheless would resurrect the District Court’s 

erroneous “specificity” requirement by insisting that a discussion or 

agreement must concern “identifiable” interline movements.  As 

Plaintiffs would have it, without such a requirement there is no way a 

court could know that “a discussion concerned a shared interline 

movement.”  Pls.Br.33-34.  That is self-evidently wrong.  Plenty of 

USCA Case #21-7093      Document #1933871            Filed: 02/04/2022      Page 23 of 48



 

 - 19 - 

record materials that do not identify particular interline movements 

expressly state that their subject is “Interline Business” or “joint-line 

rates between” the two participating carriers.  See JA160; JA215; 

JA258.  Others supply this same limitation in context—particularly 

because, to repeat, nearly every document at issue evidences a 

discussion or agreement between one eastern and one western railroad, 

pairs whose relationship is overwhelmingly complementary rather than 

competitive.  See, e.g., JA256. 

DOJ also argues for “identifiability,” DOJ.Br.14, but does not say 

what that means in practice.  If DOJ is seeking a heightened standard 

that admits any “ambiguous communications,” see DOJ.Br.14, 17, any 

such requirement is unnecessary and textually unfounded.  Isolated 

snippets of meeting minutes and business emails may be readily 

understandable to their intended audience, but can seem ambiguous to 

others.  Trial courts are well-positioned to resolve such surface 

ambiguity by looking to surrounding context, evaluating other evidence 

of the same discussion, or learning about industry jargon, to decide if a 

conversation ambiguous on its face indeed concerned shared interline 

traffic.  After exhausting those aids, if the court truly cannot determine 
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what the discussion is about, then the tie goes to the evidence’s 

proponent (because Defendants bear the burden at this step).  See JA18-

JA19 (laying out stepwise framework). 

Future Movements.  Plaintiffs contend that Section 10706 does 

not protect discussions about “potential interline movements.”  

Pls.Br.35.  That argument, not raised by Plaintiffs below,3 makes no 

sense at all.  Railroads must decide on price and other terms of service 

before customers commit to purchase.  More broadly, developing future 

business is central to any joint venture—and encouraging railroads to 

better compete with trucking was Congress’s aim when it enacted 

Section 10706.  Discussions of this nature necessarily concern shared 

interline traffic, even if they are, at the time, about “hypothetical 

                                      
3 Plaintiffs’ suggestion (Pls.Br.35) that Defendants forfeited this issue is 
meritless.  No one argued below that Section 10706 distinguished 
between present and future interline business, notwithstanding that 
Defendants argued the need for “partnering railroads” to have 
“communications…to develop…their joint service,” JA874, and moved to 
exclude a host of documents evidencing discussion about interline 
business development, see, e.g., JA937-JA939, JA288, JA290-JA292, 
JA376-JA379.  The present/future distinction first emerged as a result 
of the District Court’s specificity holding, an interpretation no party 
below advanced. 
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movement[s]…in which the carriers might one day participate.”  

Pls.Br.36.   

Plaintiffs’ distinction also lacks any textual basis.  Plaintiffs would 

extract their rule from the phrase “of the rail carrier,” see Pls.Br.36, but 

two railroads’ discussion about their potential shared interline service 

offerings must be “of” those railroads—who else’s service could it be?    

Internal Documents.  Plaintiffs insist that the District Court 

has not created a separate standard for internal documents.4  Pls.Br.42-

43.  But the two standards are plainly different:  The statute excludes 

any “evidence of” a lawful interline discussion, 49 U.S.C. 

§ 10706(a)(3)(B)(ii), but the District Court would exclude an internal 

document only if it “summarizes or otherwise conveys the substance of” 

that interline discussion, JA37.  Plaintiffs are left to argue that a “draft 

agenda” is not even “evidence of” what was discussed at the associated 

meeting.  Pls.Br.42.  Of course it is.  Although perhaps not conclusive 

proof, it obviously “tends to” prove that the noted topics were discussed.  

Evidence, Black’s Law Dictionary 555 (6th ed. 1990) (emphasis added).  

                                      
4 Defendants did not forfeit this argument, as Plaintiffs suggest, see 
Pls.Br.41, for reasons analogous to those explained supra, note 3. 
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Indeed, Plaintiffs themselves cite the very draft agenda they now 

proclaim is not “evidence of” the discussion to show what the railroads 

discussed at the meeting.  Pls.MSJ.Opp.27 (citing CD.Ex.52).  If 

internal documents are good enough to cite as evidence of inter-railroad 

collusion, then they are “evidence” enough for Section 10706’s analysis. 

B. “Concerned an Interline Movement” Requires Only 
that the Discussion Genuinely Be About Shared 
Interline Traffic 

1. All seem to agree that “concerned” means “about,” and that a 

discussion “about” interline movements can “also touch[] on other topics 

(e.g., news, personal interests, weather),” DOJ.Br.11-12.  Plaintiffs do 

not suggest otherwise.   

Plaintiffs are wrong that Defendants’ reading of “concerned” 

(Defs.Br.29-30, 51-53) “provides no limitation at all.”  Pls.Br.26.  

Defendants do not argue for a standard that protects all 

communications that “happen to coincide” with (DOJ.Br.13), or merely 

have “some” bearing on (Pls.Br.26), interline traffic.  Rather, the statute 

requires a real, practical bearing on shared interline traffic—that the 

railroads “have in mind some consequence for” that traffic, United 

States v. Gosselin World Wide Moving, N.V., 411 F.3d 502, 510 (4th Cir. 
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2005) (cited at Pls.Br.27).  If they do, then the discussion fairly 

“concern[s]” shared interline traffic. 

2. If a discussion was genuinely intended to have practical 

bearing on shared interline traffic, then it satisfies this step.  Congress 

addressed any worries about railroads crossing the legal line in such 

conversations at the next step, which evaluates the legality of an 

interline discussion, “considered by itself.”  See Defs.Br.18, 25-26. 

Rather than follow the analysis set forth in the statute’s text, 

Plaintiffs insert another test:  whether the railroads’ conversation about 

shared traffic also clearly “exclude[d] single-line and non-shared 

interline movements” from its scope.  Pls.Br.44.  Parting from DOJ, 

Plaintiffs even contend that a discussion about a topic bearing on 

shared interline traffic loses protection if that topic is also relevant to 

single-line traffic.  Pls.Br.26-31.  

As explained above, Plaintiffs’ entire construct rests on a false 

dichotomy.  Supra, pp. 11-14.  Although a given movement is either 

interline or single-line (see Pls.Br.29), the same is not true of 

discussions—the subject of Section 10706.  In a discussion, the topics 

that affect interline traffic—key costs like fuel among them—can be the 
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same ones that affect single-line traffic.  Defs.Br.15, 60; DOJ.Br.15.  

And drawing on single-line experience can be critical to effective 

interline collaboration.  Supra, pp. 11-14.  A discussion could be solely 

about interline traffic (thus protected), solely about single-line traffic 

(thus unprotected), or genuinely about interline traffic but having some 

potential relation to single-line traffic.  It is this last, intermediate 

category that raises questions that troubled the District Court, but 

nothing about the binary nature of movements can answer how to 

analyze a discussion supposedly straddling that divide. 

Defendants’ reading, unlike Plaintiffs’, does not require adding 

words to the text:  Section 10706 asks what a discussion does concern, 

not what it doesn’t.  Plaintiffs’ interpretation, though, requires the 

discussion to concern interline movements and also not concern topics 

relevant to single-line traffic.  See Pls.Br.44; see also Defs.Br.57-60.  

Plaintiffs even defend the District Court’s decision by inserting the very 

language the statute omits:  Some documents, they say, do not 

“concern[] only interline movements.”  Pls.Br.43-44 (emphasis added).  

Of course, a court cannot “add words to the law to produce what is 
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thought to be a desirable result.”  EEOC v. Abercrombie & Fitch Stores, 

Inc., 575 U.S. 768, 774 (2015). 

Plaintiffs would find the distinction they seek by arguing that the 

word “interline” would otherwise be superfluous.  See Pls.Br.26-27; see 

also DOJ.Br.12.  But that word plays an essential narrowing function:  

It rules out protection for [1] discussions between two railroads that do 

not interline, [2] discussions about only single-line traffic (say, a 

particular route that each serves singlehandedly), and [3] discussions 

about topics without practical bearing on interline traffic. 

Plaintiffs next claim that Section 10706’s coverage can be no 

broader than what is currently immunized in a rate bureau.  See 

Pls.Br.30-31, 33-34.  That is backwards.  Immunity is naturally 

reserved for a narrow range of conduct, but an evidence rule can apply 

more broadly precisely because it does not alter substantive law.  That 

inverse relationship between the degree of protection afforded and the 

scope of protected conduct is evident in comparing the Staggers Act and 

the Household Goods Transportation Act.  See Defs.Br.58-59.  There, 

Congress immunized conduct “related solely” to certain activities; here, 

Congress adopted a procedural protection for discussions that merely 
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“concerned” shared interline activity.  That distinction similarly 

disposes of Plaintiffs’ reliance on a rate-bureau immunity case, United 

States v. Bessemer & Lake Erie R.R. Co., 717 F.2d 593 (D.C. Cir. 

1983)—which addresses different language, in a different statute, 

providing different protection. 

3. All the interpretations that artificially narrow the phrase 

“concerned an interline movement” improperly render superfluous the 

statute’s “would not, considered by itself, violate the [antitrust] laws” 

step.  Defs.Br.61-63.  Attempting to avoid this problem, Plaintiffs and 

DOJ invent hypothetical discussions that they say might meet their 

definition of “concerned” but still reflect an antitrust violation.  See 

Pls.Br.31-32; DOJ.Br.18. 

Those hypotheticals are unpersuasive.  Nearly all involve a 

discussion or agreement that necessarily also relates to competitive 

conduct—and thus already fails Plaintiffs’ and DOJ’s views of the 

“concerned” step.  Unlawful market allocation, for instance, requires 

allocating competitive traffic; a tying arrangement must embrace the 

competitive tied product, in addition to the interline one.  See Pls.Br.31-

32.  A decision to “freeze out price-cutting competitors” (DOJ.Br.18) by 
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definition seeks to influence behavior on those competitors’ competitive 

routes.  DOJ’s hypotheticals about monopolistic practices fit especially 

uneasily in a statute oriented toward evidence of inter-railroad 

collaboration and claims of traditional horizontal conspiracy.  See 49 

U.S.C. § 10706(a)(3)(B)(ii) (statute applies to allegations that railroads 

were “party to an agreement, conspiracy, or combination” in violation of 

the antitrust laws).  If Plaintiffs and DOJ were correct about the 

meaning of “concerned” then the “would not, considered by itself, violate 

the [antitrust] laws” step is left with no work to do. 

 Regardless, even a few contrived hypotheticals would not help 

Plaintiffs:  An interpretation cannot be correct if it renders part of a 

statute “superfluous in all but the most unusual circumstances.”  TRW 

Inc. v. Andrews, 534 U.S. 19, 29 (2001) (emphasis added).  Plaintiffs and 

DOJ have no real-world examples to back up their theoretical 

categories, while Congress had in mind the promotion of millions of very 

real interline shipments. 
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III. Defendants’ Interpretation of Section 10706 Is Fully 
Capable of Dealing with the Record in This Case Without 
Adding Atextual Requirements 

A. At a minimum, any interpretation of Section 10706 ought to 

exclude evidence of simple examples of interline collaboration—the 

uncontroversial kind that Plaintiffs themselves describe as “innocuous,” 

Pls.Br.2.  Plaintiffs’ interpretation fails even that basic test.   

Consider BNSF’s and NS’s strategies to move Midwestern wheat 

to eastern flourmills.  JA290: 

 

Or consider CSXT’s request for concurrence expressly limited to “joint-

line rates between CSXT and BNSF.”  JA160: 
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Nobody should deny that these discussions and agreements 

concern the participating carriers’ interline service.  And there has been 

no argument that they violate the antitrust laws.  Yet Plaintiffs’ 

interpretation of Section 10706 would admit such documents because 

they are (or could be) also related to single-line traffic.  An 

interpretation that yields the wrong answer for the easiest examples 

surely cannot be trusted to correctly resolve the harder ones.  

B. Other discussions will require closer analysis, such as the 

handful of documents Plaintiffs repeatedly invoke as probative of 

conspiracy.  See Pls.Br.15-16, 44-45.  This Court is, of course, in no 

position now to make a final determination about those documents (or 

any others).  Depending on this Court’s legal interpretation, the parties 

might need to re-brief some documents in the District Court, and their 

admissibility could depend on factual determinations the District Court 

has yet to make. 

But an example shows how Congress expected the statute to work:  

Consider Exhibit 39—the recap of action items from a March 18, 2003 

alliance meeting between BNSF (a western railroad) and NS (an 

eastern railroad).  One action item poses a question:  whether BNSF’s 
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fuel surcharge should be “synchronized with the other big players in the 

industry?”  JA937.  A court would address the discussion reflected in 

this evidence in three steps. 

Step 1.  The first step is to determine the scope of the “discussion” 

at issue, respecting the principle that a discussion or agreement 

embraces a cluster of events and communications involving a 

reasonably well-defined group of participants, and which have a 

reasonably close temporal and substantive relationship.  Plaintiffs have 

taken thorough discovery to inform the analysis.  That analysis does 

not, as Plaintiffs suggest, require “break[ing] up” evidence and 

evaluating “each piece independently.”  Pls.Br.51.  As the District Court 

explained, some discussions are evident in a single document; others 

involve multiple “communications separated in time, space, and 

content.”  JA34. 

Plaintiffs refuse to do this (presumably because they do not like 

how that inquiry turns out).  Instead, they insist on an “all rates” 

conspiracy supposedly involving dozens of actors in varying 

combinations, spanning dozens of discrete communications, in many 

locations, manifested in various actions, all over a period of years—a 
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collection of events without any connective tissue suggesting they are 

all one discussion.  By instructing that a discussion must be “considered 

by itself,” Section 10706 deliberately inserts itself before a factfinder can 

leap from lawful interline discussions to claims of larger unlawful 

conspiracies.  See infra, pp. 36-38. 

Step 2.  Next, a court must ask whether that discussion was 

genuinely intended to have practical bearing on interline traffic 

between BNSF and NS.  The railroads have the burden of proof on this.  

Below, Plaintiffs argued only that the question posed was not limited to 

shared interline traffic.  See JA995.  But the correct inquiry is whether 

there is a logical and substantial connection between standardized fuel 

surcharges (which, incidentally, never came about) and the 

management of shared interline traffic.  There is:  If BNSF and NS used 

different fuel surcharge formulas on their shared interline traffic, then 

a single customer would be perplexed to see different formulas based 

simply on whether a particular shipment began on BNSF (and was thus 

subject to BNSF’s rules) or on NS (thus subject to NS’s rules).  See 

D.Ct.ECF.No.1050 at 44-46.  Of course, if the facts were otherwise, a 
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court might well find that a discussion had no practical bearing on the 

management of shared interline traffic. 

Step 3.  If a court concluded that the relevant discussion 

concerned shared interline traffic, it would next ask whether this 

interline discussion itself violates the antitrust laws.  That analysis 

does not require “smoking gun” evidence, DOJ.Br.20-21, or evaluating 

pieces of evidence in isolation, Pls.Br.51.  The court can use all the 

record evidence about this particular discussion, and all the tools 

normally available to determine antitrust legality, including market 

power and industry structure, see DOJ.Br.20. 

For Exhibit 39, that analysis would build on the court’s prior 

determinations:  A discussion about BNSF’s fuel surcharge on interline 

traffic with NS would be obviously lawful—this evidence should be 

excluded.  But if (contrary to everything in the actual record) a court 

found that BNSF and NS actually agreed at this March 18 meeting on 

the prices they would charge on competitive single-line traffic, that 

agreement would be per se unlawful and the evidence of that agreement 

would be admissible. 
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IV. Congress Prescribed Exclusion, Not Admission in Part 

A. The District Court’s treatment of the phrase “concerned an 

interline movement” is inextricable from its reliance on limiting 

instructions.  It believed that when a discussion concerned shared 

interline topics but also concerned something else, the associated 

evidence was not inadmissible, but “may be admitted subject to a 

limiting instruction.”  JA50.  That misconceives the meaning of 

“concerned,” supra, pp. 22-27, but, regardless, the statute prescribes one 

remedy:  exclusion.  Neither text nor policy favors limiting instructions 

here. 

DOJ’s defense of limiting instructions rests on the premise that 

Section 10706 allows evidence for some purposes (to prove carriers’ 

“motives or intent”) but not others (to prove that “discussions or 

agreements occurred”).  DOJ.Br.25.  That distinction rings hollow 

because the key issue in a conspiracy case typically is one of intent—

whether the defendants “had a conscious commitment to a common 

scheme,” Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 752, 764 

(1984) (quotation marks omitted). 
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Moreover, the statute draws no distinctions based on purpose.  

Some rules do.  E.g., Fed. R. Evid. 404(b), 407.  But Section 10706’s rule 

that evidence “shall not be admissible,” 49 U.S.C. § 10706(a)(3)(B)(ii), 

parallels Federal Rule of Evidence 410, which mandates that “evidence 

of” a withdrawn guilty plea “is not admissible.”  Nobody would think a 

court could properly admit evidence of a withdrawn guilty plea, as long 

as it instructed the jury to use the evidence only to discern the 

defendant’s “state of mind,” DOJ.Br.25.  Here, the rule of exclusion 

serves Congress’s basic purpose of preventing juries from drawing their 

own conclusions about lawful interline collaboration. 

B. The District Court’s approach to redactions is also flawed.  

To be clear, documents might sometimes be redacted; but evidence of 

discussions or agreements cannot be broken up.  See Defs.Br.75-77; 

contra Pls.Br.53-54; DOJ.Br.24.  If a single document is evidence of two 

separate discussions, one qualifying for protection and one not, 

redaction is appropriate.  See Defs.Br.75-76.  But a court cannot rewrite 

a single discussion by partially redacting the document evidencing it. 

Plaintiffs contend that the District Court has not “even suggested 

it would redact[] ‘portions’ of a single discussion or agreement.”  
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Pls.Br.55.  If Plaintiffs agree that evidence of a given discussion “as 

understood in common parlance,” JA33-JA34, is entirely admissible or 

entirely inadmissible, then Defendants gladly accept the parties’ 

alignment.  This Court should make clear that a court must first 

identify the scope of a “discussion or agreement.”  Only then can a court 

evaluate whether any “portion” of a document can be redacted because 

it contains a “discussion or agreement” covered by the statute.  

V. This Court Need Not Consider Plaintiffs’ New Arguments 

Plaintiffs renew two issues they lost below:  Whether Defendants 

have the burden to prove that a discussion did not violate the antitrust 

laws; and whether all of Plaintiffs’ interline evidence is automatically 

admissible because they assert it shows a conspiracy.  Pls.Br.46-53. 

A. This Court may lack jurisdiction to entertain Plaintiffs’ new 

arguments.  The entire order is on appeal under Yamaha Motor Corp., 

U.S.A. v. Calhoun, 516 U.S. 199 (1996).  But “Yamaha…does not 

address how § 1292(b) should be read in junction with [appellate] Rule 

5(b)(2),” which requires that a cross-petition be timely filed and 

permission granted by this Court.  Roth v. King, 449 F.3d 1272, 1282 

(D.C. Cir. 2006).  Plaintiffs did not cross-petition, and their expansive 

USCA Case #21-7093      Document #1933871            Filed: 02/04/2022      Page 40 of 48



 

 - 36 - 

arguments go far beyond mere alternative grounds for affirmance.  For 

that reason, some courts have concluded that the  “failure to file [a] 

petition for permission to cross-appeal within the time provided is a 

jurisdictional defect, barring th[e] Court from hearing [appellee]’s cross-

appeal.”  Tranello v. Frey, 962 F.2d 244, 248 (2d Cir. 1992). 

Even if this Court has the power to consider Plaintiffs’ new 

arguments, “appellees have not even argued, let alone shown, that 

these claims warrant interlocutory review.”  Roth, 449 F.3d at 1283 

(citation omitted) (denying “discretionary” review of appellees’ 

additional arguments). 

B. Jurisdiction aside, Plaintiffs’ arguments lack merit for the 

reasons the District Court gave. 

1. On the burden, normally a plaintiff is tasked with proving a 

substantive violation, but Plaintiffs suggest that Defendants must 

anticipate the antitrust theories that Plaintiffs might advance and then 

preemptively establish that their discussion or agreement complied 

with these laws.  A statute so cumbersome is useless:  Before invoking 

the statute to defend an antitrust case, a defendant would first have to 
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affirmatively prove to the Court that it did not violate the antitrust 

laws.  That cannot be the law. 

2. Plaintiffs cannot bypass the statute by asserting that a 

conspiracy could be inferred from all their evidence, taken together.  

DOJ and the District Court disagree with Plaintiffs:  “‘[C]onsidered by 

itself’ does not mean ‘considered with everything else.’”  DOJ.Br.20 

(quoting Defs.Br.64); accord JA53. 

Consider one example:  A meeting between BNSF and CSXT on 

April 1, 2003.  See JA256.  At the first step, everyone must agree that 

the railroads held a “discussion”—as that term is used in Section 

10706—at this “Alliance Meeting.”  JA256.  Plaintiffs themselves call 

this meeting a “discussion,” Pls.MSJ.Opp.26, as they label other 

alliance meetings dozens of times throughout their summary judgment 

briefing.  The ultimate question posed by Section 10706 is whether this 

interline discussion, “considered by itself [would] violate the [antitrust] 

laws.”  The question is not (as Plaintiffs argue, Pls.Br.49-51) about what 

could be inferred from this discussion, combined with other discussions, 

with different participants, over a larger time period. 
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But Plaintiffs refuse to meet the statute on its terms, unable to 

argue that any particular discussion or agreement evidenced in the 

record violates the antitrust laws.  That silence speaks decisively in 

applying a statute intended to promote lawful interline collaboration. 

CONCLUSION 

This Court should vacate the District Court’s order and remand. 

Respectfully submitted, 

Dated:  February 4, 2022  /s/ Donald B. Verrilli, Jr.                  
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