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The FTC’s purported “partial motion for summary judgment” is neither appropriate under 

Federal Rule of Civil Procedure 56(a) or supported by undisputed facts as the FTC claims.  As the 

FTC concedes, its monopolization claims require it to prove (separately for “routing” and 

“eligibility”) that Surescripts both (1) had monopoly power in a properly defined relevant market 

and (2) created or maintained that power through exclusionary, as opposed to competitive, acts.  

Surescripts has moved for summary judgment of the entirety of both claims because the undisputed 

evidence shows that the FTC can never succeed on the second element of this test.  In both the 

routing and eligibility markets (however defined), Surescripts’ loyalty provisions with its 

customers did not foreclose competition in the market and did not cause any anticompetitive 

effects such as higher price and reduced output.  Should this Court grant Surescripts’ motion, that 

will dispose of this case in its entirety, and the Court will enter final judgment in Surescripts’ favor. 

The FTC’s motion seeks something completely different.  Instead of seeking a real 

“judgment,” that is a ruling that will dispose of a claim or part of a claim in the case, the FTC seeks 

only a judicial confirmation of its preferred relevant markets and that Surescripts has monopoly 

power in those markets.  In the alternative, the FTC seeks something even narrower—a ruling that 

Surescripts has had monopoly power in more broadly defined markets (markets that the FTC 

actually eschews) since 2014.  None of this is permitted under Rule 56.  While Rule 56(a) permits 

this Court to enter judgment on “part of a claim,” that rule does not permit a freestanding ruling 

on a single element of a claim, and certainly not a declaration that the FTC has established part of 

an element of a claim for a limited time period (and for markets that the FTC actually thinks are 

wrongful defined).  Rule 56(a) is designed for situations where part of a claim, such as liability or 

the ability to claim certain types of damages, can be decided and cleanly cleaved off from the case.  
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There is no judicial efficiency or benefit to what the FTC asks here, and it is not permitted under 

the Rules. 

But even if the FTC’s motion was appropriate, it would still fail on substance.  The FTC 

seeks a ruling that the proper market definitions in this case are “routing,” which the FTC defines 

as solely electronic routing of prescriptions over a network like Surescripts, and “eligibility,” 

which again the FTC claims solely encompasses the request for and provision of eligibility 

information electronically.  In both cases, the FTC seeks to exclude what the FTC describes as 

“analog” methods of providing this information, handwritten prescriptions, faxes, phone calls and 

consultation with insurance coverage handbooks and benefits personnel.  But the parameters of 

these markets are deeply factual determinations, especially in these two-sided markets with 

multiple stakeholders making decisions about what products and methods can be used as 

substitutes for each other.  In fact, even the cases relied upon by the FTC decided similar issues 

after a full analysis of the evidence at a trial or evidentiary hearing, not an abbreviated summary 

judgment record.  The FTC has no factual or legal basis to support shortcutting that analysis here 

and demanding a summary determination of these critical and complex issues. 

The FTC’s request for a finding that Surescripts has monopoly power also fails.  The FTC 

does not put forth any direct evidence of monopoly power—it presents no evidence that Surescripts 

increased prices, reduced output or otherwise harmed competition in the market.  But that 

deficiency is more than a failure of proof.  As Surescripts demonstrated in its own motion for 

summary judgment, no such evidence exists at all.  Instead, Surescripts never exercised monopoly 

power in any market; it lowered prices and increased output for the past 20 years.  The FTC 

accordingly retreats to attempting to prove monopoly power with “indirect evidence” of a high 

market share protected by barriers to entry.  The FTC cannot meet this burden either because it 
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cannot properly assert a market share in a disputed and undefined market.  And the actual evidence 

in this case of Emdeon’s entry in both routing and eligibility eviscerates any attempt to claim that 

there are insurmountable barriers to entry in either market.  These issues must also be decided at 

trial. 

Of course, Surescripts believes that this case must be dismissed now because the FTC has 

wholly defaulted in proving that Surescripts’ loyalty contracts caused any foreclosure or 

anticompetitive effects for routing or eligibility.  But no matter how the Court decides Surescripts’ 

motion, it must deny the motion brought by the FTC.  The issues of whether Surescripts has or has 

ever had monopoly power, and the appropriate markets in which to assess that power can only be 

decided with a full, evidentiary hearing, and not at summary judgment. 

ARGUMENT 

Summary judgment is only appropriate if “the movant shows that there is no genuine 

dispute as to any material fact.”  Fed. R. Civ. P. 56(a).  A dispute is genuine if it is supported by 

sufficient admissible evidence for a reasonable trier of fact to find for the non-moving party, and 

a factual assertion will be material if it is capable of affecting the substantive outcome of the 

litigation.  Laningham v. U.S. Navy, 813 F.2d 1236, 1242–43 (D.C. Cir. 1987).   

I. THE FTC’S REQUEST FOR SUMMARY JUDGMENT ON ONE ELEMENT OF 

ITS SECTION 2 CLAIMS IS PROCEDURALLY IMPROPER 

 

The FTC has not filed a proper motion for summary judgment; its motion does not fit its 

claims, the facts, or the law.  To prevail on a monopolization claim under Section 2 of the Sherman 

Act, the FTC as plaintiff must establish both that Surescripts: (1) possessed monopoly power in 

the relevant market, and (2) willfully acquired or maintained that power through exclusionary 

conduct, rather than competitive acts.  United States v. Grinnell Corp., 384 U.S. 563, 570–71 

(1966).  Moreover, because the FTC is pursuing Section 2 claims judged under the “rule of reason,” 
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the assessment of the second prong involves a burden-shifting test where the plaintiff must first 

show (i) that it was the defendant’s conduct which caused competitors to be excluded from a 

“substantial” portion of the market (“substantial foreclosure”) and (ii) that the alleged exclusive 

dealing caused anticompetitive effects in the relevant market (“anti-competitive effects”).  United 

States v. Microsoft, 253 F.3d 34, 71 (D.C. Cir. 2001) (en banc).  Only upon such a showing does 

“the burden shift[] to the defendant to show a procompetitive rationale for the restraint.”  Ohio v. 

Am. Express Co., 138 S. Ct. 2274, 2284 (2018).  If the defendant puts forth a procompetitive 

rationale, the burden shifts back to the plaintiff “to demonstrate that the procompetitive efficiencies 

could be reasonably achieved through less anticompetitive means.”  Id.   

Here, the FTC purports to seek “partial summary judgment” under Rule 56(a), focusing 

piecemeal on just the very first element of the multi-part test for monopolization (and ignoring the 

rule of reason full stop).  Specifically, the FTC asks this Court to conclude that “the relevant 

markets in this case are the U.S. markets for routing and eligibility,” and that “Surescripts 

possessed monopoly power in both routing and eligibility since at least 2010,” or, alternatively, 

that “Surescripts possessed monopoly power since 2014.”  Pl.’s Mem. in Support of Mot. for Sum. 

J. (“FTC Mem.”) at 25, ECF No. 103.  But while the Court can render judgment on a “part of [a] 

claim” under Rule 56(a), the FTC’s request here does not fall under that rule because it is not a 

true judgment as required by Rule 56.  Rather, the FTC asks this Court to issue a freestanding 

declaration that the FTC has satisfied the first element of a two-prong test, without endeavoring to 

address the second prong or addressing at all the separate and required rule of reason analysis.  A 

request to establish the existence of facts on an element of a claim, rather than adjudicate a “part 

of [a] claim” as contemplated under Rule 56(a) is improper, and the Court should deny the FTC’s 

motion for that reason alone. 
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Parties have long tried to persuade courts to resolve individual factual matters at the Rule 

56 stage.  But the courts have made clear that, when Rule 56 was amended in 2010 to add the 

provision permitting summary judgment as to “part of each claim or defense,” that did not open 

the floodgates to motions, such as this one, that merely address individual elements or facts that 

are part of a larger issue.  Decisions within this Circuit (and in others) have addressed exactly what 

constitutes “part of each claim” sufficient to give rise to a motion for partial summary judgment.  

These cases make clear that “[a] party may not file a motion for partial summary judgment on a 

fact or an element of a claim.”  Davis v. D.C., 496 F. Supp. 3d 303, 312 n.8 (D.D.C. 2020) (quoting 

Carson v. Sim, 2009 WL 3151335, at *1 (D.D.C. Sept. 24, 2009)).  In Davis, for example, this 

Court refused to grant partial summary judgment for plaintiffs who argued that they had carried 

their burden on the first step of the three-step burden-shifting analysis for a Title VII racial 

discrimination claim.  Id. at 312 n.8.  In so doing, this Court explained that the plaintiffs were not 

entitled to seek “summary judgment with respect to [a] prima facie element of their claim.”  Id.1 

This reading of Rule 56 has been widely reaffirmed by courts across numerous other 

districts.  For example, a district court in Colorado denied partial summary judgment where 

plaintiffs sought a judgment only on the issue of whether their former employer was the “alter 

                                                 

1 Another decision in this District, United States ex rel. Landis v. Tailwind Sports Corp., 234 F. 

Supp. 3d 180 (D.D.C. 2017), did allow plaintiff’s motion for partial summary judgment on two 

elements of a plaintiff’s claim.  Respectfully, that decision appears to be against the weight of 

authority and relies solely on a case that does not support the holding in Landis, Branch Banking 

& Trust Co. v. Rappaport, 982 F. Supp. 2d 66 (D.D.C. 2013).  In Branch Banking, the court granted 

summary judgment on a divisible part of the claim, ordering judgment that the defendants were 

responsible for the principal of a loan they had guaranteed, but reserving judgment as to whether 

the defendant must pay any interest on that loan until the plaintiff could provide supporting 

documentation.  That is exactly the type of claim that is appropriate for partial summary judgment 

because it is wholly divisible and fully resolves a part of the claim.  Accordingly, Branch Banking 

does not stand for the proposition that a court can issue “judgment” as to facts or mere elements 

of claims.   
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ego” of the defendant because “motions seeking to resolve issues relevant to the plaintiffs’ claims, 

rather than the claims themselves, are entirely inappropriate under any provision of Rule 56.”   

Powers v. Emcon Assocs., Inc., 2017 WL 4102752, at *1 (D. Colo. Sept. 14, 2017).  Similarly, in 

Cardenas v. Kanco Hay, LLC, a Kansas court denied partial summary judgment because the 

plaintiff’s motion sought a ruling only on “foreseeability and other elements” of the plaintiff’s 

negligence claims.  2016 WL 3881345, at *7 (D. Kan. July 18, 2016).  The court held that Rule 

56(a) did not authorize such a motion because the motion did “not describe a claim or part of a 

claim upon which a ‘judgment’ may be entered[,]” explaining that “‘judgment’ cannot be entered 

upon a finding of . . . ‘elements’ of claims[.]”  Id.  Further, a district court in North Carolina denied 

“partial summary judgment as to certain grounds for [an] alleged breach of contract” claim as 

“improper under Federal Rule of Civil Procedure Rule 56.”  Moses H. Cone Mem’l Hosp. 

Operating Corp. v. Conifer Physician Sers., Inc., 2017 WL 1378144, at *5 (M.D.N.C. Apr. 11, 

2017).  The court stated that while “[p]artial summary judgment is permitted (e.g., finding of 

liability, the issues of damages),” the “rule is improper as to what [the defendant sought]; that is, 

a pruning of factual allegations related to [the] breach of contract claim.”  Id.  Thus, as an 

abundance of recent case law makes clear, it is well-settled that “Rule 56 does not contemplate a 

motion for partial summary judgment . . . [to] be entered as to a fact or an element of a claim.”   

Davis, 496 F. Supp. 3d at 312 n.8 (quoting LaPrade v. Abramson, 2006 WL 3469532, at *8 

(D.D.C. Nov. 29, 2006)).2 

                                                 

2 Accord Adams v. Klein, 2020 WL 2404772, at *4 (D. Del. May 12, 2020) (denying partial 

summary judgment because it was “not as though the elements on which [the plaintiffs] s[ought] 

summary judgment [were] some sort of stand-alone elements which, once resolved, [could] be cut 

out of the case or stipulated to in some sensible fashion so that a portion of the trial [would be] no 

longer necessary”). 
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The FTC’s motion for partial summary judgment fails this test.  It does not describe a 

“claim” or “part of a claim” upon which judgment may be granted.  In fact, the FTC acknowledges 

that it is moving for judgment on only an element of a claim.  See FTC Mem. at 8 (“One of the 

two elements of a monopolization offense is possessing monopoly power in the relevant market.”) 

(emphasis added).  “Monopolization” under Section 2 of the Sherman Act requires the FTC to 

establish both that Surescripts:  (1) possessed monopoly power in the relevant market, and 

(2) willfully acquired or maintained that power through exclusionary conduct, rather than 

competitive acts.  Grinnell, 384 U.S. at 570–71.  But the FTC’s requested relief, if granted, would 

at most establish only the first element of this otherwise unresolved claim—monopoly power in 

the relevant market—and is, therefore, neither suitable for entry of judgment, nor dispositive of 

the monopolization claim in its entirety.  See FTC Mem. at 25.  The piecemeal nature of this request 

is further amplified by the rule of reason’s three-step burden shifting framework used to evaluate 

the second element in monopolization claims—the willful acquisition or maintenance of monopoly 

power through exclusionary conduct.  See Amex, 138 S. Ct. at 2284.  Similar to the plaintiffs in 

Davis, the FTC does not even attempt to present all of the evidence required to permit a judgment 

on whether it has met its initial burden, let alone address the second and third steps of the rule of 

reason’s framework.  See Davis, 496 F. Supp. 3d at 312 n.8.  As such, even if the Court grants the 

FTC’s partial motion, no judgment can be entered as to  any part of either of the FTC’s Section 2 

claims.  See Cardenas, 2016 WL 3881345, at *7 (holding that plaintiff’s motion for “partial 

summary judgment . . . does not describe a claim or part of a claim upon which a ‘judgment’ may 

be entered” because “‘[j]udgment cannot be entered upon a finding of . . . ‘elements’ of [] claims”). 

To be clear, the FTC’s motion would not streamline the trial, and thus flies in the face of 

Rule 56(a).  The first element of a Section 2 monopolization claim (the alleged existence of 

Case 1:19-cv-01080-JDB   Document 109   Filed 04/25/22   Page 13 of 37



 

8 

 

Surescripts’ monopoly power in the relevant market) is inextricably intertwined with the second 

element of the claim (whether Surescripts allegedly willfully acquired or maintained that monopoly 

power in the relevant market through exclusionary conduct).  See Grinnell, 384 U.S. at 570-71.  

As detailed below, the FTC’s attempt to establish the existence of monopoly power (without any 

direct evidence) incorporates some of the same disputed evidence that the Court must consider in 

determining that there are no anticompetitive effects caused by Surescripts’ loyalty contracts.  And 

the facts establishing the lack of barriers to entry, a critical component of proving monopoly power 

indirectly, are also highly relevant to the fact that the loyalty provisions did not foreclose any 

competitors from entering the routing or eligibility markets (however defined).   These issues will 

be hotly disputed at trial even if the Court grants this motion.  And a grant of the motion risks 

creating inconsistent rulings on related issues if the Court hears additional evidence on these 

related issues at a trial (if any). 

Thus, regardless of whether the present motion is granted, the FTC will necessarily have 

to present evidence and testimony at trial related to Surescripts’ alleged monopoly power in the 

relevant market in order resolve the remainder of the claims.  See Adams, 2020 WL 2404772, at 

*4 (“My instinctive reaction to Plaintiffs’ motion is that I do not think that it seeks resolution of a 

‘part of a claim or defense’ as intended by the rule . . . . It is not as though the elements on which 

they seek summary judgment are some sort of stand-alone elements which, once resolved, can be 

cut out of the case or stipulated to in some sensible fashion so that a portion of the trial is no longer 

necessary.”).  It is therefore clear that the FTC’s motion does not seek to resolve any claim or 

defense in this case, but rather requests an interlocutory declaration for part of an unresolved claim 

in an ill-fitted attempt to narrow the issues for trial for the FTC’s benefit.  Such a request is 

improper under Rule 56.   
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Finally, the FTC’s request for a judgment on only a portion of its Section 2 claims would 

be contrary to judicial efficiency.  Courts have stressed that these piecemeal requests are at odds 

with Federal Rules of Civil Procedure 1 and 56 because they do “not promote a just, speedy or 

inexpensive determination of [the] dispute,” but instead “encourage[] wasteful motion work 

relating to issues which . . . are infused with questions of fact[.]”  Cardenas, 2016 WL 3881345, 

at *7; see also Selkow v. 7-Eleven, Inc., 2012 WL 2054872, at *5 (M.D. Fla. June 7, 2012) 

(explaining that permitting summary judgment for portions of claims “would draft every district 

court into performing” the litigants’ task “of narrowing the issues for trial” and “making every 

case on this Court’s calendar fair game for such a ‘summary judgment’ motion before the case 

goes to trial,” which would be an “onerous and impermissible . . . use of judicial resources”) 

(citations omitted).  The purpose of the Federal Rules is clear.  The FTC “may not ‘play leapfrog’ 

with [its] case by seeking a decision whose validity depends on one or more unresolved issues[.]”  

See Scholar Intelligent Sols., Inc. v. New Jersey Eye Ctr., P.A., 2016 WL 5745112, at *4 (D.N.J. 

Sept. 30, 2016) (quoting Kendall McGaw Labs., Inc. v. Cmty. Mem’l Hosp., 125 F.R.D. 420, 421-

22 (D.N.J. 1989)).   

The FTC’s wholly improper request that this “Court should enter summary judgment that 

Surescripts has possessed monopoly power since 2014” in the “broadest possible relevant markets” 

(FTC Mem. at 25), makes the problem even more stark.  The FTC’s request for a ruling on such a 

discrete factual allegation—one that would not resolve even a full element of the FTC’s Section 2 

claim, much less the entire claim itself—is a textbook example of a piecemeal request and is clearly 

at odds with judicial efficiency.  Such a finding would not even establish an element of any claim, 

since the FTC would still presumably attempt to prove monopoly power for a longer period at trial, 

and the request is based on a market definition that the FTC itself says is “flawed as a matter of 
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law and undisputed fact.”  FTC Mem. at 23.  There is no value in the slightest of engaging with 

the FTC’s alternative request. 

Because the FTC seeks to establish only one element of an otherwise unresolved and 

indivisible claim, the FTC’s motion for partial summary judgment is procedurally improper and 

must be denied.   

II. THE FTC’S MARKET DEFINITIONS ARE DISPUTED AND CREATE ISSUES 

OF FACT 

Even within the improperly limited scope that the FTC chose to address—regarding the 

first prong of a burden-shifting Section 2 analysis—multiple material issues of fact preclude the 

entry of summary judgment.   

The problems begin with the market definitions the FTC suggested.  Everyone agrees that 

market definition is the first step in a monopolization analysis.  See Spectrum Sports, Inc. v. 

McQuillan, 506 U.S. 447, 455–56 (1993).  The FTC has the “burden to define the relevant market.”  

Gross v. Wright, 185 F. Supp. 3d 39, 50 (D.D.C. 2016) (citation omitted).  Because Surescripts 

does not bear the burden of proof, it does not need to establish a different relevant market definition 

to demonstrate genuine disputes of material fact sufficient to defeat a motion for summary 

judgment. See, e.g., In re Southeastern Milk Antitrust Litig., 730 F. Supp. 2d 804, 824 (E.D. Tenn. 

2010), rev’d on other grounds, 739 F. Supp. 2d 262 (6th Cir. 2014).  

Market definition is fundamentally a substitutability analysis—“an examination of the 

substitutes that are part of the market.”  Microsoft, 253 F.3d at 81.  “‘[B]ecause the ability of 

consumers to turn to other suppliers restrains a firm from raising prices above the competitive 

level,’ the relevant market must include all products ‘reasonably interchangeable by consumers 

for the same purposes.’”  Id. at 51–52 (quoting Rothery Storage & Van Co. v. Atlas Van Lines, 

Inc., 792 F.2d 210, 218 (D.C. Cir. 1986) and United States v. E. I. du Pont de Nemours & Co., 351 
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U.S. 377, 395 (1956)).  This is a “factual question,” and requires the movant to establish that there 

is no material issue of fact about what consumers have viewed as substitutes.  Id. at 81; see also 

FTC v. Facebook, Inc., ___ F. Supp. 3d ___, 2021 WL 2643627, at *9 (D.D.C. June 28, 2021) 

(noting that a market definition inquiry involves both a factual and a legal component).   

In all cases involving a market definition analysis, courts usually analyze “two 

components: the product market and the geographic market.”  Sky Angel U.S., LLC v. Nat’l Cable 

Satellite Corp., 947 F. Supp. 2d 88, 102 (D.D.C. 2013).  Surescripts agrees with the FTC that there 

is no dispute over the geographic prong of the test here.  FTC Mem. at 9 n.1.  The entire United 

States is the geographic market.   

As to the other prong of a relevant market definition, a “‘relevant product market’ is a term 

of art in antitrust analysis,” United States v. H&R Block, Inc., 833 F. Supp. 2d 36, 50 (D.D.C. 

2011), and is defined as “all products reasonably interchangeable by consumers for the same 

purposes.” Microsoft, 253 F.3d at 52; see also Queen City Pizza, Inc. v. Domino’s Pizza, Inc., 124 

F.3d 430, 437 (3d Cir. 1997) (including all products “roughly equivalent to another for the use to 

which [they are] put” (citation omitted)).  “In other words, courts look at whether two products 

can be used for the same purpose, and, if so, whether and to what extent purchasers are willing to 

substitute one for the other.” H&R Block, 833 F. Supp. 2d at 51 (citation omitted).   

In two-sided markets, as is the case here, the market definition exercise is particularly 

complex because there are multiple different but inter-related groups of consumers and users that 

should be considered within the analytical framework.  Amex, 138 S. Ct. at 2287 (“Evaluating both 

sides of a two-sided transaction platform is . . . necessary to accurately assess competition.”).  The 

court must ask if the platform exhibits “what economists call indirect network effects,” which 

occur “where the value of the two-sided platform to one group of participants depends on how 
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many members of a different group participate.” Id. at 2280 (citation omitted).  Further, a two-

sided market definition analysis requires a determination of whether the platform exhibits 

“interconnected pricing and demand.”  Id. at 2286.  In most cases, this requires an economist 

providing testimony on complicated theories of applied economics.  See Lapo Filistrucchi, Damien 

Geradin, Eric Van Damme & Pauline Affeldt, Market Definition in Two-Sided Markets: Theory 

and Practice, 10 J. COMP. L. & ECON. 293, 293 (2014) (discussing the “higher data requirements 

and the higher complexity of empirical analysis in cases involving two-sided platforms”).   

At bottom, products that are sufficiently interchangeable compete with each other in the 

relevant legal sense.  See Hicks v. PGA Tour, Inc., 897 F.3d 1109, 1120 (9th Cir. 2018).  Here, the 

FTC attempts to define two products markets—routing and eligibility—yet overlooks material 

factual disputes regarding both product market definitions. 

A. Market Definition is a Fact Intensive Inquiry that Must be Decided After a 

Full Trial 

 The FTC asks this Court to forgo any evidentiary hearing on the market definition question, 

yet relies upon a string of cases that put off market definition until after the courts had heard 

complex evidence from the parties.  See FTC v. Whole Foods Mkt., Inc., 548 F.3d 1028, 1032 

(D.C. Cir. 2008) (noting the district court decided the market definition question following a two-

day evidentiary hearing); Microsoft, 253 F.3d at 47, 54 (noting the district court decided the market 

definition question only after a 76-day bench trial); United States v. Aetna Inc., 240 F. Supp. 3d 1, 

18 (D.D.C. 2017) (deciding market definition following a 13-day trial); H&R Block, 833 F. Supp. 

2d at 44–45, 91 (deciding market definition following a nine-day bench trial);  FTC v. Swedish 

Match, 131 F. Supp. 2d 151, 155, 173 (D.D.C. 2000) (deciding the market definition question 

following a five-day evidentiary hearing); FTC v. Staples, Inc., 970 F. Supp. 1066, 1069, 1079–81 

(D.D.C. 1997) (deciding market definition only after hearing “abundant evidence” from the parties 
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during a “five-day evidentiary hearing”).  It is no accident that these cases have all involved 

complex evidentiary showings, as courts addressing antitrust cases have long taken “a pragmatic, 

factual approach to the definition of the relevant market and not a formal, legalistic one.”  Brown 

Shoe Co. v. United States, 370 U.S. 294, 336 (1962).  Tellingly, the FTC does not cite anywhere 

in its memorandum a single case where a court granted a motion for summary judgment for 

plaintiffs to define the relevant market. 

            Typically, these sorts of cases involve dozens of witnesses, e.g., Microsoft Corp., 253 F.3d 

at 47, all probing what the real-world evidence shows about the ways that actual customers 

behaved during the time period at issue.  Instead of providing actual evidence of consumer 

behavior, the FTC asks this Court to base its decision on cherry-picked documents from a small 

group of individuals, and general descriptions of how the routing and eligibility work under the 

different methods of delivery.  FTC Mem. at 11–21.  At no time does the FTC provide the type of 

rigorous economic evidence required to prove market definition—the kind that is “fact-intensive,” 

“case-specific,” and typically requires an evidentiary hearing to fully flesh out.  Netafim Irrigation, 

Inc. v. Jain Irrigation, Inc., ___ F. Supp. 3d ___, 2021 WL 5909391, at *7 (E.D. Cal. Dec. 14, 

2021); see also Eastman Kodak Co. v. Image Tech. Servs., Inc., 504 U.S. 451, 482 (1992) (“The 

proper market definition in this case can be determined only after a factual inquiry into the 

commercial realities faced by consumers.” (quotation omitted)); Todd v. Exxon Corp., 275 F.3d 

191, 199 (2d Cir. 2001) (“market definition is a deeply fact-intensive inquiry”); Found. for Interior 

Design Educ. Research v. Savannah Coll. of Art & Design, 244 F.3d 521, 531 (6th Cir. 2001) 

(“Market definition is a highly fact-based analysis[.]”). 

           These fact intensive market definition issues must be decided at trial (if there is one) and 

not in response to the FTC’s motion for partial summary adjudication. 
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B. There Is A Dispute Of Material Fact Regarding The FTC’s Proposed 

“Routing” Market Definition 

 The FTC’s proposed definition of an electronic-only “routing” market is disputed.  Routing 

involves the delivery of drug prescription information from a licensed prescriber to a pharmacy.  

As the FTC concedes, there are many ways that a prescriber can transmit this information to the 

pharmacy, including a paper script from the doctor, a fax from the doctor’s office to the pharmacy, 

a phone call from the doctor’s office to the pharmacy, or an electronic transaction from the doctor’s 

office to the pharmacy via a network such as Surescripts or Emdeon.  FTC Mem. at 4.  All of these 

methods move information from a doctor to a pharmacy, and all of them contain the same core 

prescription information.  Further, neither how the prescription is written by the prescriber nor 

how a pharmacy fills a prescription once received are fundamentally altered whether the 

prescription is delivered on paper, by fax, by phone, or electronically.  In short, the method of 

delivery is simply a means to an end, and the different methods of delivery are interchangeable 

ways for prescription information to get from a doctor to a pharmacy.  

Though the FTC concedes that all of these methods for transmitting prescription 

information are “functionally interchangeable” “alternatives,” id. at 24, it claims that the 

“undisputed facts” prove that they are not “reasonable substitutes” for electronic routing.  Id. at 9. 

That is wrong. 

First, the FTC’s argument that this Court should define a relevant market based solely on 

whether routing users will or will not switch back to “outdated analog” methods for routing in the 

present day, id. at 11, is myopic and irrelevant to this case.  In making this argument the FTC relies 

on two merger cases: Whole Foods and H&R Block.  But those cases are inapplicable here.  Of 

course, cases that attempt to block mergers under Section 7 of the Clayton Act are inherently 
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forward looking—asking what consumers are presently doing or will do in the near future as a way 

to assess what may happen if the transaction closes. 

This case is very different. The FTC’s case challenges Surescripts’ adoption of loyalty 

provisions in its routing contracts with EHRs, pharmacies, and PTVs; it says those provisions have 

been unlawful since early 2010, not just in the present day.  Thus, the relevant markets must be 

assessed back to at least 2010—if not further back—to determine whether Surescripts’ loyalty 

provisions allowed it to create or maintain monopoly power in properly defined markets at that 

time.  Everyone agrees that, back then, the market as defined by the FTC was growing.  Viewed 

from this proper lens, the correct inquiry is whether a price increase would have stymied initial 

switching from analog methods to electronic methods of routing.  The FTC offers no such analysis; 

it presents no evidence on this point at all.   

Of course, there is no actual evidence to test on that point because Surescripts consistently 

lowered and never raised prices for either routing or eligibility.  But, even if the FTC had attempted 

to provide economic evidence, the hypothetical monopolist test indicates that a price increase 

would have an impact on switching between electronic routing and analog alternatives.  As Dr. 

McCarthy explains, had Surescripts raised price in the early years of the network, it would have 

affected the rate of adoption of electronic routing and likely would have discouraged and delayed 

marginal customers from adopting electronic routing (i.e., making their initial switch).  This 

slowed adoption causes the hypothetical monopolist test to reject the FTC’s proposed market.  See 

Pl.’s Statement of Undisputed Facts (“FTC SUF”), ECF No. 103, Ex. 3, McCarthy Rpt. ¶¶ 187-

88.  The FTC’s expert testimony—that the pricing of electronic routing transactions, in the form 

of government subsidies to prescribers, caused them to increase use of electronic routing—also 

supports this conclusion.  FTC SUF Ex. 4, Evans Rpt. ¶¶ 93–95.  Such a switching reaction to 
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price changes would indicate that electronic routing was in the same market as more traditional 

means of routing.  See, e.g., United States v. Oracle Corp., 331 F. Supp. 2d 1098, 1158–62 (N.D. 

Cal. 2004) (analyzing economic analysis regarding potential price increases and holding the 

evidence was insufficient to conclude that “high function” financial management systems and 

human relations management software were in separate product markets). 

The FTC’s reliance on Whole Foods and H&R Block is also misplaced, because the 

customer behavior driving market definition analysis in those cases was significantly simpler than 

the multifaceted sets of customer and consumer decisions that this Court must analyze to decide 

the bounds of the two-sided markets at issue here.  For instance, H&R Block involved consumers 

making single product decisions each year on how to file their taxes, H&R Block, 833 F. Supp. 2d 

at 43, and Whole Foods involved consumers making perhaps a few dozen decisions per year on 

where to do their grocery shopping, see Whole Foods, 548 F.3d at 1038 (noting economists 

extensively studied consumer behavior).  In both cases, the consumer behavior at issue was merely 

a single person’s unilateral choice, based on their own inclinations.  By contrast, this case involves 

millions of complex decisions involving two-sided platform economics.  For example, a given 

physician might write 5,000 prescriptions per year.  For each prescription, the physician must 

consider whether the drug is eligible for non-paper routing,3 whether the patient has a preference 

for a paper script, the capabilities of the patient’s preferred pharmacy, and the technical capabilities 

of the physician’s own system.  Therefore, the consumer and customer decisions (on both sides of 

                                                 

3  For a substantial period of time, controlled substances were not eligible for electronic 

routing.  See, e.g., Surescripts, LLC’s Response to Plaintiffs’ Statement of Undisputed Facts in 

Support of its Motion for Partial Summary Judgment (“Resp. to FTC SUF”), Ex. 17, 2010 National 

Progress Report on E-Prescribing, Surescripts_00378743-82 
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the two-sided market) that must make up the basis for a market definition analysis are not, as the 

FTC believed, the “same pattern” as cases like Whole Foods and H&R Block.  FTC Mem. at 12.   

The FTC also makes much of the cost savings for pharmacies, and the “meaningful use” 

program instituted to incent prescribers.  Id. at 11-14.  But while a prescriber or pharmacy may 

have added the capabilities to send electronic routing transactions, that says nothing about when 

or how frequently they used the technology, how patient preferences affected the rate of adoption, 

and the population of prescribers and pharmacies that did not adopt e-prescribing.  For instance, 

the FTC provides no evidence at all as to what happens when a network is down, when a patient 

simply prefers receiving a physical prescription script rather than relying on an electronic network, 

or when a patient prefers a pharmacy that has not adopted electronic routing. Whether any specific 

prescription is sent electronically as opposed to another method is a complex decision involving 

the preferences and abilities of multiple stakeholders on both sides of the routing network.  Thus, 

while it may have been reasonable for the courts in H&R Block and Whole Foods to give great 

weight to the potential for a single decision maker to switch back in those cases, it is not 

appropriate here. 

Second, the FTC’s focus on whether customers would switch back now, even if legally 

relevant, is not supported by any actual relevant testimony or documents by customers.  Microsoft, 

253 F.3d at 51–52 (noting the district court examined whether consumers would switch products).  

The FTC argues that since the development of electronic routing by Surescripts, customers have 

switched to electronic routing but they have not switched back to other so-called “analog” 

methods.  FTC Mem. at 12.  But the “facts” that the FTC cites to support this premise are simply 

statements by Surescripts employees that they expect customers not to switch back to analog 

methods.  FTC SUF ¶¶ 30–33.  Despite deposing more than 20 EHR, PTV and pharmacy 
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customers, the FTC is unable to muster a single customer that states that they would not switch 

back to analog methods if electronic routing was too expensive.   

Third, the FTC’s invocation of the Brown Shoe indicia also falls flat and is not supported 

by “undisputed facts,” as the FTC claims.  To summarize some of the evidence contradicting the 

FTC: 

Industry recognition: The FTC’s argument that analog methods must be excluded from the 

market because Surescripts saw its competition as only other e-prescribing platforms (FTC Mem. 

at 15-16) is baseless.  The FTC cherry picks from a smattering of Surescripts documents that assess 

other electronic routing providers, but conveniently ignores Surescripts’ most reliable and public 

statements on the routing market:  the Surescripts National Progress Reports.  Surescripts, LLC’s 

Resp. to Pls’ Statement of Undisputed Facts in Support of its Mot. for Partial Summ. J. (“Resp. to 

FTC SUF”), Exs. 15–27.  Every year since 2007 Surescripts has published a status report on the 

adoption of e-prescribing that clearly compared electronic routing to analog methods.  Id.  The 

FTC’s claim that Surescripts does not track and assess competition with analog routing is simply 

incorrect. 

Distinct Prices: The FTC argues that “there is no analogous price associated with analog 

prescribing methods.”  FTC Mem. at 16.  But free products can be substitutes for for-charge 

products.  See, e.g., Facebook, 2021 WL 2643627 at *1, *11 (noting that some personal social 

networking services are free, and later concluding the FTC sufficiently alleged a market of all 

personal social networking services).   

Sensitivity to price changes: As noted above, the FTC actually presents no analysis of 

“sensitivity to price changes.”  Surescripts never raised prices for routing or eligibility during the 

relevant period, so there is no real evidence to test this argument at all.  And the FTC does not 
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point to any economic study analyzing what might have happened in the event of a hypothetical 

price increase.  (And, again, the FTC’s economists at least suggest that price decreases, i.e.,  

“incentives” caused switching.)  At bottom, the FTC’s argument is nothing more than speculation 

about EHR behavior.  See FTC Mem. at 17.  

Peculiar characteristics: The FTC notes that electronic routing is more “efficient” than 

analog methods.  Id.  But the FTC simply makes that statement.  Yet again, the FTC does not 

provide any evidence showing that efficiency is the key characteristic driving switching decisions, 

and not things like patient comfort with the form of transmission or compatibility on the other side 

of the network. 

Specialized vendors: The FTC’s claim that “there is no evidence in the record of vendors 

that sell the process of sending analog prescriptions,” id. at 17–18, is flatly wrong.  In fact, there 

is evidence of  

.  Resp. to FTC SUF Ex. 9, ESC-00018492, PX1390-001, at -

005  

 

.  The Kroger 30(b)(6) witness  

 

  

Resp. to FTC SUF Ex. 8, Kroger 30(b)(6)) Dep. 63:15-19; see also id. at 64:2-11; 72:2-17; Resp. 

to FTC SUF Ex. 10, Bird (Kroger) Dep. 45:4-14. 

Distinct Customers: The FTC argues that “electronic routing platform” transactions that 

involve an EHR and a PTV involve “different customers” than “analog” methods of transmitting 

routing information.  FTC Mem. at 18.  The FTC confuses the involvement of additional middle 
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men with distinct transaction types.  In both the electronic and the “analog” transaction, the end-

consumer is the patient whose information is going from a prescriber to a pharmacy, and who will 

ultimately purchase the medication from the pharmacy.  

At the least, the FTC has not carried its burden of showing that there is no material issue 

of fact about the parameters of the routing product market.  That alone is sufficient to deny 

summary judgment. 

C. There Is A Dispute Of Material Fact Regarding The Market Definition For 

Eligibility Transactions 

The FTC similarly failed to establish the parameters of its proposed electronic-only 

eligibility market definition with undisputed facts.  “Eligibility” involves the delivery of eligibility 

information (i.e., formulary rules) from PBMs to licensed prescribers.  This may occur with an 

electronic transmission, a phone call, a fax, an exchange of letter, or a consultation to a benefits 

manual or personnel.  Similar to routing, the act of delivery and the fact that formulary and benefit 

information is being communicated does not change with the method of delivery.  Further, how 

PBMs create this information and what prescribers do with the information received does not 

change with the method of delivery.   

As with routing, there is no legal basis to focus the entire market definition inquiry on 

whether EHRs and PBMs would “switch back” to analog methods of eligibility now that electronic 

eligibility is pervasive.  In addition to the flaws articulated above, which apply with equal force to 

eligibility, the FTC’s assertion that there would be no switching back for “eligibility” is also wrong 

because the federal incentives that the FTC touts as driving routing adoption do not actually apply 

to eligibility as the FTC claims.  See FTC Mem. at 12-13.  The FTC’s own expert, Dr. Julia Adler-

Milstein, explains that under MIPPA EHRs were only required to have a system with an “eligibility 

function” but were not required to actually use it.  FTC SUF Ex. 5, Adler-Milstein Rpt. ¶ 16; see 
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also FTC SUF ¶ 14.  HITECH required only formulary checks, not electronic eligibility, and 

lawmakers actually expressly refused to require eligibility requests as a meaningful use 

requirement under HITECH.  FTC SUF Ex. 5, Adler-Milstein Rpt. at ¶ 37; see also FTC SUF ¶ 

19.  EHRs were not penalized if they chose to stick with the so-called “analog” methods, nor were 

they rewarded for using electronic eligibility.  Accordingly, the FTC has no evidence at all that 

federal incentive programs would impact switching between eligibility methods at all. 

The FTC’s memorandum is also silent as to additional potential electronic substitutes for 

eligibility, including electronic prior authorization (“EPA”) and real time prescription benefits 

(“RTPB”).  The FTC completely ignores the fact that Surescripts is not the dominant provider of 

these newer processes that compete with eligibility (and potentially threaten to displace eligibility 

altogether).  Instead, companies including CoverMyMeds, CenterX and DrFirst all offer EPA, and 

CoverMyMeds and CenterX are leaders in RTPB.   FTC SUF Ex. 29, Gaines Decl. ¶ 5 (Apr. 30, 

2021) (describing CoverMyMeds’ EPA offering); Resp. to FTC SUF Ex. 11, Miranda Delatore, 

Real-Time Benefit Check Functionality Helps Solve Prescription Abandonment (CoverMyMeds 

Feb. 11, 2019); Resp. to FTC SUF Ex. 12, Prime Therapeutics Introduces Real Time Benefit Check 

Solution with DrFirst (DrFirst Sept. 2, 2020); FTC SUF Ex. 37, Currie (Surescripts) Dep. PX1159, 

at -070–71; FTC SUF Ex. 3, McCarthy Rep. ¶¶ 219, 378.  As these newer methods improve and 

gain traction, standard eligibility transactions may provide less relative value and decline in 

popularity.  The FTC does not explain why these transactions are not “reasonably interchangeable 

by consumers for the same purposes,” Microsoft at 51–52, even though prescribers and PBMs may 

in the future use these products to replace the FTC’s proposed definition of “electronic eligibility.”  

The FTC’s inability to explain why these various functional substitutes are not part of the relevant 

market means it has not carried its burden of showing that there is no material issue of fact about 
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the parameters of the eligibility market.  That is sufficient for this Court to deny summary 

judgment. 

The FTC’s attempt to meet the Brown Shoe indicia also fails regarding eligibility.  First, 

the FTC’s arguments related to “distinct pricing,” “sensitivity to price changes,” “peculiar 

characteristics” and “distinct customers” fail for the same reasons they did when applied to the 

routing market.  Additionally, with regard to “industry recognition,” the FTC neglects to mention 

the various documents produced in discovery that group eligibility, EPA and RTPB as competing 

products.  See, e.g., FTC SUF Ex. 37, Currie (Surescripts) Dep. PX1159, at -070-071. 

For these reasons the FTC has not carried its burden of showing that there is no material 

issue of fact about the parameters of the eligibility product market.  That alone is sufficient to deny 

summary judgment. 

III. THE FTC’S ATTEMPT TO PROVE MONOPOLY POWER INVOLVES 

GENUINE ISSUES OF MATERIAL FACT 

Finally, this Court should deny the FTC’s motion as to monopoly power, because that 

subject, too, is hotly disputed.  “Monopoly power is the power to control prices or exclude 

competition.”  United States v. E.I. du Pont de Nemours & Co., 351 U.S. 377, 391 (1956).  

“[M]erely possessing monopoly power is not itself an antitrust violation”; a showing of monopoly 

power is just the first “necessary element of a monopolization charge.” Microsoft, 253 F.3d at 51 

(citation omitted).  Within that context, the FTC asks the court to conclude that “Surescripts has 

possessed monopoly power in routing and eligibility since 2010 as a matter of law.”  FTC Mem. 

at 23.  That is, the FTC attempts to meet its burden to make “a persuasive showing” that Surescripts 

has monopoly power.  S. Pac. Commc’ns Co. v. Am. Tel. & Tel. Co., 740 F.2d 980, 1001 (D.C. 

Cir. 1984) (quotation omitted).  It fails because the undisputed facts in this case actually show the 

opposite: Surescripts has never demonstrated any market power to raise prices or reduce output. 
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A. The Direct Evidence Defeats the FTC’s Claim of Monopoly Power 

The first step in analyzing whether a plaintiff has met its burden of proving monopoly 

power is to ask whether it has provided “direct proof.”   Facebook, 2021 WL 2643627 at *8.  As 

the FTC concedes, “[m]onopoly power may be shown directly through evidence of higher prices, 

reduced quality, or decreased innovation.”  FTC Mem. at 8–9 (citing Microsoft, 253 F.3d at 51; 

Facebook, 2022 WL 103308 at *13).  Direct proof of monopoly power requires evidence proving 

that a firm “can profitably raise prices substantially above the competitive level.”  Microsoft, 253 

F.3d at 51.  “[T]o support a claim that a defendant set supra-competitive prices through direct 

evidence, a plaintiff must often provide an analysis of the defendant’s costs, showing both that the 

defendant had an ‘abnormally high price-cost margin’ and that the defendant ‘restricted output.’”  

Mylan Pharms. Inc. v. Warner Chilcott Pub. Ltd. Co., 838 F.3d 421, 434 (3d Cir. 2016) (quoting 

Geneva Pharm. Tech. Corp. v. Barr Labs., Inc., 386 F.3d 485, 500 (2d Cir. 2004)); see also 

Microsoft, 253 F. 3d at 51 (citing Ball Mem’l Hosp., Inc. v. Mut. Hosp. Ins., Inc., 784 F.2d 1325, 

1335 (7th Cir. 1986) for the proposition that direct evidence involves “the ability to cut back the 

market’s total output and so raise price”). 

The FTC attempts a sleight of hand on this point.  The FTC acknowledges that it has no 

direct evidence of monopoly power, but acts as though that is simply an evidentiary deficiency 

that can be remedied by using so-called “indirect proof” to prove this element of the Section 2 

claims.  Not so.  The FTC’s admitted failure to marshal evidence that Surescripts raised prices and 

reduced output is not the end of the story on summary judgment.  Direct evidence relevant to proof 

of monopoly power does exist.  That undisputed evidence affirmatively disproves the existence of 

monopoly power.  Thus, the direct evidence that the FTC ignores, at minimum, creates a fact 

dispute no matter what the indirect evidence might show.   
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As detailed in Surescripts’ own motion for summary judgment, the undisputed evidence in 

this case shows that prices fell and output increased for both routing and eligibility during the 

relevant period.  Between 2009 and 2020, Surescripts lowered its prices for both routing and 

eligibility products such that Surescripts’ net two-sided price of routing transactions has fallen 

from , and eligibility prices have moved from .  See FTC SUF Ex. 3, 

McCarthy Rep., ¶¶ 233–35, Ex. 12B, 14A.4  At the same time, the undisputed facts show that 

output increased dramatically from 2010 to the present.  See Resp. to FTC SUF Ex. 1, Evans Dep. 

210:19–211:16 (“Q. You would agree that output in routing has expanded during the period of the 

alleged exclusionary contracts, wouldn’t you? A. I do agree. Q. The volume of eligibility 

transactions has grown each and every year during that relevant time period, hasn’t it? A. Yes. Q. 

The number of routing and eligibility transactions transacted has never declined, has it? A. It has 

not.”); see also FTC SUF Ex. 3, McCarthy Rep., Ex. 10A, 10B.  Led by Surescripts, between 2007 

and 2020 electronic routing transactions grew from 1.6 million to 189.2 million per month, and 

eligibility transactions grew from 1.2 million to 248.4 million per month.  Id. 

Of course, these facts are fatal to the FTC’s case because they prove that Surescripts’ 

loyalty contracts did not cause any anticompetitive effects in the routing and eligibility markets 

(however defined).  But they are also proof positive that Surescripts does not have monopoly power 

as required to prove even the first prong of the FTC’s Section 2 claims.  This sort of downward 

price movement as output is increasing is the calling card of an efficient market.  The FTC’s choice 

to avoid any discussion of this direct evidence inconsistent with its thesis is telling.  But the FTC 

does not get to dictate the type of evidence the Court considers in assessing the existence of 

                                                 

4 Though the FTC’s calculations may differ as to the “exact” amount, see FTC SUF ¶ 45 n.2, the 

Commission does not appear to dispute that Surescripts’ prices declined over the course of the 

relevant time period in this case.  See FTC SUF ¶ 45 (citing Ex. 3, McCarthy Rep. Ex. 12A). 
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monopoly power.  Both direct and indirect evidence are acceptable means of answering that 

question.  At the least, and by itself, the direct evidence demonstrates that the FTC cannot carry 

its initial burden of proving that Surescripts possessed meaningful monopoly power.  That issue is 

in material dispute, even without considering the indirect evidence.   

B. The FTC’s Attempt To Prove Monopoly Power Through Indirect Evidence 

Involves Genuine Issues of Material Fact 

Even if all that existed was so-called “indirect proof,” the FTC’s monopoly power claim 

would still be subject to material dispute.  The indirect evidentiary path requires a plaintiff to revert 

to a “structural” approach.  Microsoft, 253 F.3d at 51.  That means “monopoly power may be 

inferred from a firm’s possession of a dominant share of a relevant market that is protected by 

entry barriers.”  Id.; Grinnell, 384 U.S. at 571 (“The existence of such power ordinarily may be 

inferred from the predominant share of the market.”).  Genuine issues of material fact present here 

as to (1) the parameters of both purported relevant markets, (2) Surescripts’ market share in those 

“markets,” and (3) the extent of any entry barriers, all defeat the FTC’s motion. 

1. This Court Cannot Find That Surescripts Has Any “Market Share” 

Because The FTC Has Failed To Meet Its Burden Of Properly Defining 

Any Relevant Market 

The FTC begins its attempt at indirect proof of monopoly power by noting that 

“Surescripts’ internal documents” indicate that it has a “95% or greater” market share in what the 

FTC terms “routing” and a “95% or more” market share in what the FTC terms “eligibility.”  FTC 

Mem. at 22.  But as established above, the FTC has not proven, and cannot prove without a full 

trial, that any such markets exist as the FTC wants to define them.  Of course, it is impossible to 

calculate market shares without knowing the exact and correct parameters of the relevant markets 

because the total transactions in that market becomes the denominator in any market share 

calculation.  See Roberto Coin, Inc. v. Goldstein, 2021 WL 4502470, at *12 (E.D.N.Y. Sept. 30, 
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2021).  The problem is made worse by the FTC’s desire to have a constant, static market share 

over the entirety of a 12-year period, when market conditions indisputably changed substantially 

during that period.  Adding or subtracting paper, fax, and phone transactions from the routing 

market will provide wild swings in the total market size and lead to drastically different market 

share calculations at different points in time.  Similarly, Surescripts’ market share in eligibility 

would look significantly different depending on whether EPA and RTPB are included in the 

relevant market along with other substitutes like phone calls, faxes, paper exchanges, and 

consultation to a benefits manual.  This uncertainty precludes summary judgment on monopoly 

power in this case. 

2. The FTC Merely Points To Theoretical Barriers To Entry, Without 

Showing That Any Such Barriers Exist In The Routing Or Eligibility 

Markets At Issue In This Case  

 

Calculations of market share, of course, do not suffice to prove monopoly power.  

“[M]arket share is only a starting point for determining whether monopoly power exists, and the 

inference of monopoly power does not automatically follow from the possession of a commanding 

market share.”  Am. Council of Certified Podiatric Physicians & Surgeons v. Am. Bd. of Podiatric 

Surgery, Inc., 185 F.3d 606, 623 (6th Cir. 1999).  This is because “[i]n evaluating monopoly power, 

it is not market share that counts, but the ability to maintain market share.”  United States v. Syufy 

Enters., 903 F.2d 659, 66566 (9th Cir. 1990) (emphasis in original); see also Colo. Interstate Gas 

Co. v. Natural Gas Pipeline Co. of Am., 885 F.2d 683, 69596 (10th Cir. 1989) (“If the evidence 

demonstrates that a firm’s ability to charge monopoly prices will necessarily be temporary, the 

firm will not possess the degree of market power required for the monopolization offense.”).  

A “court will draw an inference of monopoly power only after full consideration of the 

relationship between market share and other relevant characteristics.”  Tops Mkts., Inc. v. Quality 
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Mkts., Inc., 142 F.3d 90, 98 (2d Cir. 1998).  Among other things, that means “a firm cannot possess 

monopoly power in a market unless that market is also protected by significant barriers to entry.”  

Microsoft, 253 F.3d at 82.  Put differently, “because market power is meaningful only if it is 

durable, a plaintiff proceeding by the indirect method of providing a relevant market and share 

thereof must also show that there are barriers to entry into that market.”   Facebook, 2021 WL 

2643627 at *8 (quotation omitted).  Thus in Tops Markets, the Second Circuit held that a 79% 

share was insufficient for a monopolization claim in the presence of doubts about market definition 

and ease of entry.  142 F.3d at 98; see also W. Parcel Express v. UPS, 190 F.3d 974, 975 (9th Cir. 

1999) (concluding that a firm with an allegedly “dominant share” could not possess monopoly 

power because there were no significant “barriers to entry”). 

Of course, “[t]he fact that entry into a business requires some investment of money, time, 

skills, and other intangibles may make entry difficult, but does not mean that there are barriers.”  

Alexander C. Larson & Terrence J. Schroepfer, New Telecommunications Technologies and 

Regulation: The Case of Personal Communications Services, 6 HIGH TECH. L.J. 271, 315 (1991).  

“Technology, a superior product, and an organization with the ability to provide service, are, of 

course, important,” but “these requirements are not [inherently] entry barriers”; in fact, in many 

cases, these are “signs of a healthy, highly competitive market.”  United States v. Consol. Foods 

Corp., 455 F. Supp. 108, 138 n.20 (E.D. Pa. 1978).  Instead, entry barriers are “additional long-

run costs that were not incurred by incumbent firms but must be incurred by new entrants.”  Rebel 

Oil Co. v. Atl. Richfield Co., 51 F.3d 1421, 1439–41 (9th Cir. 1995) (holding the plaintiff’s 

evidence was not sufficient to demonstrate market power). 

Here, the FTC’s purported “evidence” of barriers to entry is a threadbare argument that 

barriers to entry must exist because routing and eligibility are two-sided markets, Surescripts had 
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a first-mover advantage, and there are laws, regulations, and “technical standards” governing 

routing and eligibility.  FTC Mem. at 22–23.  But these assertions standing alone do not suffice to 

preclude Surescripts from litigating this issue with evidence at trial.  Indeed, each of these “facts” 

actually presents material questions of fact as to whether they truly constitute barriers to entry in 

this case.  For instance, while there may be added complexity in entering a two-sided market, 

economists and scholars have noted that “[t]wo-sided markets do not . . . necessarily imply that 

entry barriers are high.”  Daniel L. Rubinfeld & Michal S. Gal, Access Barriers to Big Data, 59 

ARIZ. L. REV. 339, 358 (2017).  The FTC stopped at the mere observation that routing and 

eligibility are two-sided networks, without attempting to show why that constituted a cognizable 

barrier to entry in an antitrust law sense.  In addition, the FTC does not explain why Surescripts’ 

initiative in being the first mover in routing and eligibility prevented other companies from 

similarly offering routing and eligibility products.  Finally, the FTC does not point to any reason 

why compliance with legal and industry standards was an insurmountable obstacle for a would-be 

competitor. 

The actual facts in this case demonstrate that none of these factors is a barrier to entry at 

all, because other competitors were able to enter the market.5  As detailed more fully in Surescripts’ 

motion for summary judgment, the story of Surescripts’ closest competitor, Emdeon, shows that 

competitors can and did quickly enter to compete with Surescripts’ routing and eligibility 

offerings, even if entry did not always result in success.  It is true that, while both companies’ 

legacy predecessors were founded at around the same time, Surescripts grew faster in routing.  But 

                                                 
5 In its Statement of Undisputed Facts ¶ 134, the FTC claims that “entry into routing and eligibility 

would take several years,” but tellingly does not cite any information about Emdeon’s entry, 

including from Emdeon itself.  Even the citations that the FTC did include in that paragraph 

acknowledge that entry can be accomplished in as little as two years.  See FTC SUF ¶ 134 (  

).  

Case 1:19-cv-01080-JDB   Document 109   Filed 04/25/22   Page 34 of 37



 

29 

 

that was not because Emdeon faced any barriers not also present for Surescripts.  To the contrary, 

 

 

  Whether that core of customers was the chicken or the egg, 

it was clearly enough to overcome any purported structural barriers present in two-sided markets.  

But, even with this head start,  

 

 

 Emdeon itself even admits these are the reasons it did not expand its routing business.  

   

 

 

 

   

In eligibility,  
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As 

Emdeon admits, those are the reasons it did not grow in eligibility.   

 

 

  Meanwhile, companies like CenterX and CoverMyMeds have innovated and introduced 

alternatives to Surescripts’ eligibility offering, in the form of EPA and RTPB.  These innovative 

forms of eligibility have taken business away from competitors like Emdeon and Surescripts, and 

indicate that—contrary to the FTC’s contention—there are no structural barriers keeping new 

competitors from competing with Surescripts’ eligibility offerings. 

These failures of proof as to barriers to entry are equally fatal to the FTC’s wholly improper 

request that this Court rule that “Surescripts has possessed monopoly power since 2014” in the 

“broadest possible market.”  FTC Mem. at 23-24.  The FTC touts Surescripts’ purported 

“dominant” market share in routing and eligibility (encompassing both electronic and analog 

methods) since 2014, but these numbers are meaningless without barriers to entry to make any 

market power durable.  The FTC has failed to carry its burden of showing that there are no genuine 

issues of material fact about whether barriers to entry protected Surescripts’ market positions in 

routing and eligibility, and any “judgement” as to monopoly power is inappropriate. 

CONCLUSION 

 For the above reasons, Surescripts respectfully requests that this Court deny the FTC’s 

Motion for Partial Summary Judgment. 
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