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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED 

CASES 

Pursuant to D.C. Cir. Rule 28(a)(1), Movant-Appellant State 

Development Bank VEB.RF (“VEB”), through counsel, states that: 

1.  Parties and Amici 

The parties who appeared before the District Court in the 

miscellaneous action and who are before this Court are: 

• VEB (Movant-Appellant) 

• Agudas Chasidei Chabad of the United States (Plaintiff-Appellee) 

(“Chabad”) 

The parties to the underlying litigation, Case No. 05-cv-

01548-RCL (D.D.C.), included Chabad and the following four 

Defendants: 

• Russian Federation 

• Russian Ministry of Culture and Mass Communication 

• Russian State Library  

• Russian State Military Archive (together with the Russian 

Federation, the Russian Ministry of Culture and Mass 

Communication and Russian State Library, the “Defendants”) 

USCA Case #20-7078      Document #1900229            Filed: 05/26/2021      Page 2 of 85



 

ii 

This appeal arises from a miscellaneous action in which VEB 

seeks to quash a subpoena issued by Chabad related to an underlying 

dispute between Chabad and the Defendants.  In the underlying 

litigation, after this Court rejected certain preliminary jurisdictional 

defenses, the Defendants withdrew from the litigation.  See Motion to 

Withdraw Appearance as Counsel of Record, Agudas Chasidei Chabad 

of U.S. v. Russian Federation, No. 05-cv-01548-RCL (D.D.C. 

July 28, 2009) (hereinafter “Chabad”), ECF No. 72.  The District Court 

subsequently issued a default judgment against the Defendants.  

Agudas Chasidei Chabad of U.S. v. Russian Federation, 729 F. Supp. 2d 

141 (D.D.C. 2010) (the “Default Judgment”).  In 2015, the District Court 

issued an interim judgment directing the Russian Federation 

Defendants to pay contempt sanctions.  Agudas Chasidei Chabad of U.S. 

v. Russian Federation, 128 F. Supp. 3d 242 (D.D.C. 2015) (the “Interim 

Judgment”).   

VEB is not a party to the underlying dispute between 

Chabad and the Defendants.  

On March 26, 2019, Chabad served a third-party subpoena 

on VEB, which is an instrumentality of the Russian Federation within 
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the meaning of the FSIA.  VEB moved to quash the subpoena.  Agudas 

Chasidei Chabad of U.S. v. Russian Federation, No. 18-mc-00271 

(S.D.N.Y. filed May 24, 2019).  The proceeding was then transferred to 

the District of Columbia.  Agudas Chasidei Chabad of U.S. v. Russian 

Federation, No. 19-mc-00146-RCL (D.D.C. filed Sept. 3, 2019) 

(“Subpoena Enforcement Proceeding”).  The Defendants have not 

appeared in the Subpoena Enforcement Proceeding.   

No party sought to intervene or submit an amicus brief in 

the Subpoena Enforcement Proceeding.  However, the United States 

filed a statement of interest in Chabad, expressing its views in 

connection with several pending motions challenging third-party 

subpoenas propounded by Chabad, including VEB’s motion to quash.  

See Supplemental Statement of Interest of the United States, Chabad, 

No. 05-cv-01548-RCL (D.D.C. Nov. 26, 2019), ECF No. 190.   

2.  Rulings under Review 

This appeal involves review of the District Court’s 

(Lamberth, J.) order dated July 28, 2020 in Agudas Chasidei Chabad of 

U.S. v. Russian Federation, No. 19-mc-00146-RCL (D.D.C. July 28, 

2020), ECF No. 48 (hereinafter “July Order”), JA497, which ignored, 
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and therefore denied, VEB’s immunity defense under the Foreign 

Sovereign Immunities Act (“FSIA”) and refused to certify for 

interlocutory appeal the District Court’s December 20, 2019 order 

denying VEB’s motion to quash.  JA413 (Order, Dec. 20, 2019, ECF 

No. 32 (hereinafter “December Order”)).  The appeal also involves 

review of the District Court’s December Order.  

3.  Related Cases 

In an attempt to enforce the Interim Judgment, Chabad also 

served a subpoena on Tenex-USA (“Tenam”).  Tenam unsuccessfully 

moved to partially vacate the Default Judgment and Interim Judgment 

under Federal Rule of Civil Procedure 60(b).  Chabad, No. 05-cv-01548-

RCL (D.D.C. July 28, 2020), ECF No. 221.  Tenam appealed the District 

Court’s decision on its Rule 60(b) motion; that appeal is before this 

Court in a related case captioned Agudas Chasidei Chabad of U.S. v. 

Russian Federation, No. 20-7080 (D.C. Cir. appeal docketed 

Aug. 28, 2020).  This Court has ordered that oral argument on both 

appeals be scheduled for the same day and before the same panel.  

Chabad v. Russian Fed’n, No. 20-7080 (D.C. Cir. Jan. 22, 2021) (order 

directing Clerk to enter a briefing schedule).  
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The main proceeding, to which this miscellaneous proceeding 

is related, has previously been before this Court in Agudas Chasidei 

Chabad of U.S. v. Russian Federation, 528 F.3d 934 (D.C. Cir. 2008).   

CORPORATE DISCLOSURE STATEMENT  

Pursuant to Federal Rule of Appellate Procedure 26.1, VEB 

states that VEB is a state corporation, a type of non-profit organization, 

established by the Russian Federation under the laws of the Russian 

Federation.  As a Russian state corporation, which is a specific form of 

legal entity under Russian law, VEB has no shareholders and therefore 

has no parent corporation, and no publicly held corporation owns 10% 

or more of its stock. 

Dated: May 26, 2021 

 New York, N.Y. 

Respectfully Submitted,  

 

/s/ David Y. Livshiz    

 

David Y. Livshiz 

FRESHFIELDS BRUCKHAUS  

DERINGER US LLP 

601 Lexington Avenue, 31st Floor 

New York, New York 10022 

Telephone: (212) 277-4000 

USCA Case #20-7078      Document #1900229            Filed: 05/26/2021      Page 6 of 85



 

vi 

TABLE OF CONTENTS 

  Page 

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED 

CASES ...................................................................................................................... i 

CORPORATE DISCLOSURE STATEMENT ................................................. v 

TABLE OF AUTHORITIES .............................................................................. ix 

GLOSSARY ......................................................................................................... xvi 

JURISDICTIONAL STATEMENT .................................................................... 1 

STATEMENT OF THE ISSUES ........................................................................ 2 

PERTINENT STATUTES .................................................................................... 2 

STATEMENT OF THE CASE ............................................................................ 3 

I. CHABAD OBTAINS CONTEMPT SANCTIONS 

AGAINST DEFENDANTS. ............................................................ 3 

II. VEB IS AN INSTRUMENTALITY WITHIN THE 

MEANING OF THE FSIA. ............................................................. 6 

III. CHABAD ISSUES SUBPOENA TO VEB, SEEKING 

ASSETS OF THE RUSSIAN FEDERATION; VEB 

MOVES TO QUASH. ....................................................................... 9 

A. The District Court Failed to Determine Its 

Jurisdiction in Decision Denying Motion  

 to Quash. .................................................................................11 

B. The District Court Failed to Determine Its 

Jurisdiction in Order Denying Certification. .................12 

C. VEB Appeals District Court’s Order. ...............................13 

STANDARD OF REVIEW .................................................................................13 

SUMMARY OF ARGUMENT ...........................................................................14 

USCA Case #20-7078      Document #1900229            Filed: 05/26/2021      Page 7 of 85



 

vii 

ARGUMENT .........................................................................................................18 

I. VEB, AN INSTRUMENTALITY WITHIN THE 

MEANING OF THE FSIA, IS IMMUNE FROM THE 

JURISDICTION OF U.S. COURTS, INCLUDING FOR 

PURPOSES OF THIRD-PARTY DISCOVERY .......................19 

A. VEB Is an Instrumentality Within the Meaning 

of the FSIA. ............................................................................19 

B. As an Instrumentality Within the Meaning of the 

FSIA, VEB Is Presumptively Immune From the 

Jurisdiction of the District Court. .....................................24 

1. Jurisdiction Over the Russian Federation, 

Even if It Exists, Is Not a Basis for 

Subject-Matter Jurisdiction Over VEB. ........... 25 

2. VEB’s Status as an Instrumentality Does 

Not Make It an Alter-Ego of Russia and 

Does Not Subject It to Jurisdiction of U.S. 

Courts. ............................................................... 28 

3. Permissive Rules Concerning Post-

Judgment Discovery Do Not Excuse the 

District Court’s Failure to Determine 

Whether It Has Jurisdiction Over VEB. .......... 31 

II. POLICY CONSIDERATIONS AND U.S. FOREIGN 

POLICY INTERESTS FAVOR RECOGNIZING VEB’S 

IMMUNITY AND QUASHING THE SUBPOENA .................36 

III. THIS COURT SHOULD DEFINITIVELY 

DETERMINE VEB’S ENTITLEMENT TO IMMUNITY, 

RATHER THAN REMANDING TO DISTRICT COURT ......39 

IV. THIS COURT HAS JURISDICTION TO REVIEW 

THE DISTRICT COURT’S ABROGATION OF VEB’S 

IMMUNITY ......................................................................................41 

USCA Case #20-7078      Document #1900229            Filed: 05/26/2021      Page 8 of 85



 

viii 

A. This Court Has Appellate Jurisdiction to Review 

the July Order Under the Collateral-Order 

Doctrine. ..................................................................................41 

B. This Court Also Has Appellate Jurisdiction to 

Review the December Order. .............................................46 

V. IN THE ALTERNATIVE, THE COURT SHOULD 

ISSUE A WRIT OF MANDAMUS REVERSING THE 

ORDERS............................................................................................48 

A. The Court May Treat This Appeal as an Original 

Proceeding for Mandamus. .................................................48 

B. Mandamus is Warranted Here. .........................................49 

CONCLUSION .....................................................................................................59 

CERTIFICATE OF COMPLIANCE ................................................................61 

ADDENDUM 

CERTIFICATE OF SERVICE 

USCA Case #20-7078      Document #1900229            Filed: 05/26/2021      Page 9 of 85



 

ix 

TABLE OF AUTHORITIES 

Cases Page(s) 

Acree v. Republic of Iraq, 

370 F.3d 41 (D.C. Cir. 2004) ............................................................... 40 

Agudas Chasidei Chabad of U.S. v. Russian Federation, 

128 F. Supp. 3d 242 (D.D.C. 2015) ....................................................... 4 

Agudas Chasidei Chabad of U.S. v. Russian Federation, 

528 F.3d 934 (D.C. Cir. 2008) ............................................................... 3 

Agudas Chasidei Chabad of U.S. v. Russian Federation, 

729 F. Supp. 2d 141 (D.D.C. 2010) ....................................................... 4 

Agudas Chasidei Chabad of U.S. v. Russian Federation, 

798 F. Supp. 2d 260 (D.D.C. 2011) ....................................................... 3 

Al Fayed v. CIA, 

229 F.3d 272 (D.C. Cir. 2000) .................................................. 35-36, 52 

Averbach v. Vnescheconombank, 

280 F. Supp. 2d 945 (N.D. Cal. 2003) ....................................... 9, 23, 55 

Belize Social Development Limited v. Government of Belize, 

668 F.3d 724 (D.C. Cir. 2012) ............................................................. 49 

*Bolivarian Republic of Venezuela v. Helmerich & Payne 

International Drilling Co., 

137 S. Ct. 1312 (2017) ................................................. 16, 41, 42, 46, 53 

Butler v. Sukhoi Co., 

579 F.3d 1307 (11th Cir. 2009) ........................................................... 44 

*Cheney v. United States District Court for D.C., 

542 U.S. 367 (2004) ............................................... 14, 17, 49, 50, 53, 54 

In re City of New York, 

607 F.3d 923 (2d Cir. 2010) ................................................................ 57 

 

USCA Case #20-7078      Document #1900229            Filed: 05/26/2021      Page 10 of 85



 

x 

Cases Page(s) 

In re Clinton, 

973 F.3d 106 (D.C. Cir. 2020) ............................................................. 54 

De Csepel v. Republic of Hungary, 

859 F.3d 1094 (D.C. Cir. 2017) ................................................ 13-14, 26 

Dellinger v. Mitchell, 

442 F.2d 782 (D.C. Cir. 1971) ............................................................. 49 

Doe v. Exxon Mobil Corp., 

473 F.3d 345 (D.C. Cir. 2007) ............................................................. 50 

Dole Food Co. v. Patrickson, 

538 U.S. 468 (2003) ............................................................................. 37 

EIE Guam Corp. v. Long Term Credit Bank of Japan, Ltd. 

322 F.3d 635 (9th Cir. 2003) .......................................................... 21-23 

EIG Energy Fund XIV, L.P. v. Petroleo Brasileiro, S.A., 

894 F.3d 339 (D.C. Cir. 2018) ............................................ 25, 37-38, 55 

*EM Ltd. v. Banco Cent. de La Republica Argentina, 

800 F.3d 78 (2d Cir. 2015) ................................................ 27, 28, 29, 31 

EM Ltd. v. Republic of Argentina, 

695 F.3d 201 (2d Cir. 2012) ................................................................ 35 

Filler v. Hanvit Bank, 

378 F.3d 213 (2d Cir. 2004) .......................................................... 21, 23 

*First National City Bank v. Banco Para El Comercio 

Exterior de Cuba, 

462 U.S. 611 (1983) ................................................................. 20, 28, 29 

Force v. Islamic Republic of Iran, 

464 F. Supp. 3d 323 (D.D.C. 2020) .......................................... 24-25, 34 

*Foremost-McKesson, Inc. v. Islamic Republic of Iran, 

905 F.2d 438 (D.C. Cir. 1990) .................... 24, 27, 28-29, 30, 31, 34, 42 

USCA Case #20-7078      Document #1900229            Filed: 05/26/2021      Page 11 of 85



 

xi 

Cases Page(s) 

GSS Group Limited v. National Port Authority, 

680 F.3d 805 (D.C. Cir. 2012) ........................................................ 33-34 

GSS Group Limited v. Republic of Liberia, 

31 F. Supp. 3d 50 (D.D.C. 2014)  ................................................... 30-31 

Gucci America, Inc. v. Weixing Li, 

768 F.3d 122 (2d Cir. 2014) ................................................................ 32 

Henderson ex rel. Henderson v. Shinseki, 

562 U.S. 428 (2011) ............................................................................. 45 

Hester International Corp. v. Federal Republic of Nigeria, 

879 F.2d 170 (5th Cir. 1989) ............................................................... 28 

Houston Business Journal, Inc. v. Office of the Comptroller 

of Currency, 

86 F.3d 1208 (D.C. Cir. 1996) ............................................ 32, 35-36, 45 

Jam v. International Financial Corporation, 

139 S. Ct. 759 (2019) ........................................................................... 38 

*In re Kellogg Brown & Root, Inc., 

756 F.3d 754 (D.C. Cir. 2014) .......................... 14, 17, 49, 51, 53, 54, 57 

Kelly v. Syria Shell Petroleum Development B.V., 

213 F.3d 841 (5th Cir. 2000) ............................................................... 21 

Kilburn v. Socialist People’s Libyan Arab Jamahiriya, 

376 F.3d 1123 (D.C. Cir. 2004) ................................................. 1, 38, 53 

Leibovitch v. Islamic Republic of Iran, 

188 F. Supp. 3d 734 (N.D. Ill. 2016) .............................................. 32-33 

In re Lott, 

424 F.3d 446 (6th Cir. 2005) ............................................................... 51 

OGI Group Corp. v. Oil Projects Co. of Ministry of Oil, 

No. 19-CV-2619 (APM), 2020 WL 6342886 (D.D.C. Oct. 

29, 2020) ......................................................................................... 29-30 

USCA Case #20-7078      Document #1900229            Filed: 05/26/2021      Page 12 of 85



 

xii 

Cases Page(s) 

*In re Papandreou, 

139 F.3d 247 (D.C. Cir. 1998) ................................ 18, 50, 52, 56-57, 58 

Patrickson v. Dole Food Co., 

251 F.3d 795 (9th Cir. 2001) ............................................................... 21 

Peninsula Asset Management (Cayman) Ltd. v. Hankook 

Tire Co., 

476 F.3d 140 (2d Cir. 2007) .............................................. 33, 34, 36, 55 

*Peterson v. Islamic Republic of Iran, 

563 F. Supp. 2d 268 (D.D.C. 2008) ....................... 15, 19, 23, 34, 36, 55 

*Phoenix Consulting Inc. v. Republic of Angola, 

216 F.3d 36 (D.C. Cir. 2000) ........................................ 25, 42, 53, 54-55 

Price v. Socialist People’s Libyan Arab Jamahiriya, 

294 F.3d 82 (D.C. Cir. 2002) ............................................................... 14 

Price v. Socialist People’s Libyan Arab Jamahiriya, 

 389 F.3d 192 (D.C. Cir. 2004) ............................................................ 42 

Princz v. Fed. Republic of Germany, 

998 F.2d 1 (D.C. Cir. 1993) ................................................................. 42 

*Process & Indus. Developments Limited v. Federal 

Republic of Nigeria, 

962 F.3d 576 (D.C. Cir. 2020) ............................ 1, 41, 42, 43-44, 46, 53  

Process & Indus. Developments Limited v. Federal Republic 

of Nigeria, 

2018 WL 8997443 (D.D.C. Oct. 1, 2018) ............................................. 43 

Reed International Trading Corp. v. Donau Bank AG, 

866 F. Supp. 750 (S.D.N.Y. 1994) ................................................... 9, 23 

Republic of Argentina v. NML Capital, Ltd., 

573 U.S. 134 (2014) .................................................................. 19, 34-35 

 

USCA Case #20-7078      Document #1900229            Filed: 05/26/2021      Page 13 of 85



 

xiii 

Cases Page(s) 

Republic of Argentina v. Weltover, Inc., 

504 U.S. 607 (1992) ............................................................................. 56 

Ex parte Republic of Peru, 

318 U.S. 578 (1943) ....................................................................... 50, 57 

Rubin v. Islamic Republic of Iran, 

637 F.3d 783 (7th Cir. 2011) ......................................................... 47, 48 

Saudi Arabia v. Nelson, 

507 U.S. 349 (1993) ........................................................... 24, 33, 38, 56 

Scenic America, Inc. v. United States Department of 

Transporation, 

836 F.3d 42 (D.C. Cir. 2016) ............................................................... 45 

Schlagenhauf v. Holder, 

379 U.S. 104 (1964) ............................................................................. 57 

Securities and Exchange Commission v. Rajaratnam, 

622 F.3d 159 (2d Cir. 2010) .................................................... 49, 53, 54 

Seijas v. Republic of Argentina, 

2011 WL 1137942 (S.D.N.Y. Mar. 28, 2011) ...................................... 27 

Spacil v. Crowe, 

489 F.2d 614 (5th Cir. 1974) ......................................................... 50, 57 

Transamerica Leasing, Inc. v. La Republica de Venezuela, 

200 F.3d 843 (D.C. Cir. 2000) ................................................. 29, 30, 31 

Ukiah Adventist Hospital v. FTC, 

981 F.2d 543 (D.C. Cir. 1992) ............................................................. 49 

In re United States, 

463 F.3d 1328 (Fed. Cir. 2006) ........................................................... 51 

United States Catholic Conference v. Abortion Rights 

Mobilization, Inc., 

487 U.S. 72 (1988) ......................................................................... 32, 33 

USCA Case #20-7078      Document #1900229            Filed: 05/26/2021      Page 14 of 85



 

xiv 

Cases Page(s) 

United States v. Hemphill, 

369 F.2d 539 (4th Cir. 1966) ............................................................... 52 

United States v. Moats, 

961 F.2d 1198 (5th Cir. 1992) ....................................................... 43, 44 

United States v. Morton Salt Co., 

338 U.S. 632 (1950) ............................................................................. 32 

Veleron Holding, B.V. v. BNP Paribas SA, 

2014 WL 12699263 (S.D.N.Y. Apr. 16, 2014) ........................... 9, 22, 23 

Vera v. Banco Bilbao Vizcaya Argentaria, S.A.,  

946 F.3d 120 (2d Cir. 2019) ................................................................ 45 

Verlinden B.V. v. Cent. Bank of Nigeria 

461 U.S. 480 (1983) ............................................................................. 33 

In re Volkswagen of America, Inc., 

545 F.3d 304 (5th Cir. 2008) .................................................... 49-50, 54 

Walter Fuller Aircraft Sales, Inc. v. Republic of Philippines, 

965 F.2d 1375 (5th Cir. 1992) ....................................................... 27, 29 

Weimer v. County of Fayette, 

972 F.3d 177 (3d Cir. 2020) ........................................................... 47-48 

Statutes 

28 U.S.C. § 1291 ...................................................................................... 46 

28 U.S.C. § 1330(b) .................................................................................. 34 

28 U.S.C. § 1603 ..................................................................... 14, 15, 19-20 

28 U.S.C. § 1604 ................................................................................ 15, 24 

All Writs Act, 28 U.S.C. § 1651 ..................................................... 1, 16, 49 

USCA Case #20-7078      Document #1900229            Filed: 05/26/2021      Page 15 of 85



 

xv 

Other Authorities 

Edward H. Cooper, Federal Practice & Procedure (Wright & 

Miller)  § 3935.3 (3d ed. Oct. 2020 update) ........................................ 57 

Federal Judicial Center, The FSIA: A Guide for Judges 

(2018) ................................................................................................... 27 

Foreign Authorities 

Federal Law of the Russian Federation of May 17, 2007, No 

82-FZ (as amended on November 28, 2018), “On State 

Development Corporation ‘VEB.RF’” ................................ 6-7, 8, 20, 22 

USCA Case #20-7078      Document #1900229            Filed: 05/26/2021      Page 16 of 85



 

xvi 

GLOSSARY 

Chabad  .......................................... Agudas Chasidei Chabad of the 

United States 

December Order  .......................... Order Denying VEB’s Motion to 

Quash, Dec. 20, 2019, ECF No. 32 

Defendants  ................................... The Russian Federation, Russian 

Ministry of Culture and Mass 

Communication, Russian State 

Library, and Russian State 

Military Archive  

FSIA  ............................................... Foreign Sovereign Immunities Act, 

28 U.S.C. §1602 et seq.  

Interim Judgment  ....................... Chabad v. Russian Fed’n, 128 

F. Supp. 3d 242 (D.D.C. 2015) 

July Order  .................................... Order Denying VEB’s Motion for 

Certification, July 28, 2020, ECF 

No. 48 

MTQ  ............................................... Motion to Quash 

Sanctions Order  .......................... Order Granting Motion for 

Sanctions, Chabad, No. 05-cv-

01548-RCL (D.D.C. Jan. 16, 2013), 

ECF No. 115 

Subpoena  ...................................... Exhibit 1 to May 24, 2019 

Declaration of Kenneth J. 

Pfaehler, Subpoena duces tecum 

and ad testificandum dated 

March 26, 2019, May 25, 2019, 

ECF No. 5-1 

 

Tenam  ............................................ Tenex-USA Inc. 

USCA Case #20-7078      Document #1900229            Filed: 05/26/2021      Page 17 of 85



 

xvii 

VEB  ................................................ State Development Corporation 

VEB.RF 

VEB Law ........................................ Exhibit 2 to May 24, 2019 

Declaration of Kenneth J. 

Pfaehler, English Translation of 

Federal Law of the Russian Fed’n 

of May 17, 2007, No 82-FZ (as 

amended on November 28, 2018), 

titled “On State Development 

Corporation ‘VEB.RF’”, May 24, 

2019, ECF No. 5-2 

USCA Case #20-7078      Document #1900229            Filed: 05/26/2021      Page 18 of 85



 

 

JURISDICTIONAL STATEMENT 

State Development Corporation VEB.RF (“VEB”) is an 

instrumentality within the meaning of the Foreign Sovereign 

Immunities Act (“FSIA”), 28 U.S.C. § 1602 et seq., and so is entitled to 

immunity from the jurisdiction of U.S. courts.  The District Court 

(Lamberth, J.) failed to consider VEB’s immunity defense and in so 

doing failed to ascertain whether it has subject-matter jurisdiction over 

VEB.  See JA413 (December Order); JA497 (July Order).  Denial of 

sovereign immunity is subject to immediate, interlocutory review under 

28 U.S.C. § 1291 in accordance with the collateral-order doctrine.  See 

Process & Indus. Developments Ltd. v. Fed. Republic of Nigeria, 962 

F.3d 576, 582 (D.C. Cir. 2020) (hereinafter “P&ID”) (holding that 

collateral-order doctrine allowed review of a district court order that 

had the “effect” of abrogating a sovereign’s immunity by failing to 

resolve the threshold immunity assertion); Kilburn v. Socialist People’s 

Libyan Arab Jamahiriya, 376 F.3d 1123, 1126 (D.C. Cir. 2004) (denial of 

sovereign immunity is subject to interlocutory review).     

In the alternative, this Court has jurisdiction to review 

VEB’s application under the All Writs Act, 28 U.S.C. § 1651(a). 
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2 

STATEMENT OF THE ISSUES 

1. Did the District Court err as a matter of law in 

exercising jurisdiction over (and, refusing to quash Chabad’s subpoena 

to) VEB, which is an instrumentality within the meaning of the FSIA 

(28 U.S.C. § 1603(b)), in the absence of an applicable immunity 

exception?      

2. Does this Court have jurisdiction over VEB’s appeal of 

the District Court’s Orders which had the effect of abrogating VEB’s 

immunity? 

3. Is VEB entitled to mandamus relief under the All 

Writs Act because (i) the District Court clearly abused its discretion and 

committed a clear error of law; (ii) VEB is indisputably entitled to relief; 

(iii) VEB has no other adequate means to attain the relief it desires; 

and (iv) the writ is appropriate under the circumstances.   

PERTINENT STATUTES 

The relevant statutory provisions are reproduced in the 

addendum to this brief. 

USCA Case #20-7078      Document #1900229            Filed: 05/26/2021      Page 20 of 85



 

3 

STATEMENT OF THE CASE 

I. CHABAD OBTAINS CONTEMPT SANCTIONS AGAINST 

DEFENDANTS. 

This case arises from a dispute between Agudas Chasidei 

Chabad of the United States (“Chabad”), on the one hand, and the 

Russian Federation and three Russia-related entities (collectively, the 

“Defendants”) on the other.  Agudas Chasidei Chabad of U.S. v. Russian 

Federation, 528 F.3d 934 (D.C. Cir. 2008).  Appellant VEB is not a party 

to that dispute.  

In 2004, Chabad brought the underlying action against four 

Russian Defendants, seeking the return of certain books and 

manuscripts (the “Collection”).  The Defendants raised a number of 

preliminary jurisdictional defenses.  See Agudas Chasidei Chabad of 

U.S. v. Russian Federation, 798 F. Supp. 2d 260, 264 (D.D.C. 2011).  

After this Court upheld one of the District Court’s decisions as to the 

Defendants’ preliminary jurisdictional defenses, the Defendants 

withdrew from the litigation.  See Motion to Withdraw Appearance as 

Counsel of Record, Chabad, No. 05-cv-01548-RCL (D.D.C. July 28, 2009), 

ECF No. 72. 
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Ignoring the stated views of the United States government, 

the District Court entered a default judgment against the Defendants, 

directing them to transfer the Collection—located in the Russian 

Federation—to Chabad.  Chabad, 729 F. Supp. 2d 141, 148 (D.D.C. 

2010).  After Defendants failed to comply with the turnover order, at the 

request of Chabad and over the objection of the United States 

government, the District Court sanctioned Defendants, ordering them 

to pay a “fine” to Chabad until the Collection was transferred to Chabad.  

Order Granting Motion for Sanctions, Chabad, No. 05-cv-01548-RCL 

(D.D.C. Jan. 16, 2013), ECF No. 115 (“Sanctions Order”).  On 

September 10, 2015, the District Court converted the accrued monetary 

sanctions to a money judgment ordering Defendants to pay Chabad 

$43.7 million, again over the objection of the United States government.  

See Chabad, 128 F. Supp. 3d 242, 249 (D.D.C. 2015) (“Interim 

Judgment”); JA108 (Statement of Interest of the United States, Chabad, 

No. 05-cv-01548 (D.D.C. Feb. 21, 2014), ECF No. 134) (opposing the 

entry of an interim judgment as contrary to U.S. foreign policy 

interests).  Chabad then sought to increase the amount of the monetary 

judgment.  The U.S. government again objected, noting that the District 
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Court’s contempt sanctions were unenforceable against foreign states.  

See Supplemental Statement of Interest of the United States at 3, 

Chabad, No. 05-cv-01548-RCL (D.D.C. Nov. 26, 2019), ECF No. 190 

(stating that “monetary contempt sanctions cannot be enforced against 

states under U.S. or international law”).  Undeterred, the District Court 

for a third time ignored the United States’ views and granted Chabad’s 

request.  Order Granting Updated Motion for Additional Interim 

Judgment, Chabad, No. 05-cv-01548-RCL (D.D.C. Dec. 20, 2019), ECF 

No. 201.   

When the Defendants failed to satisfy the Interim Judgment, 

Chabad commenced a fishing expedition seeking discovery concerning 

Defendants’ assets from various third parties.  Chabad thus obtained 

third-party post-judgment discovery from Sberbank USA CIB, Inc., a 

U.S.-affiliate of one of Russia’s largest financial institutions.  See Notice 

of Subpoena, Chabad, No. 05-cv-01548 (D.D.C. May 1, 2015), 

ECF No. 139.  Chabad also served third-party discovery on various 

commercial financial institutions.  See Memorandum of Law of Non-

Parties JPMorgan Chase & Co. & JPMorgan Chase Bank, N.A. in 

Opposition to Plaintiff’s Amended Motion to Lift the Stay of Discovery 
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& Transfer at 7, Agudas Chasidei Chabad of U.S v. Russian Federation, 

No. 16-mc-00040-Pl (S.D.N.Y. May 7, 2018), ECF No. 34.  The U.S. 

government opposed Chabad’s discovery efforts, arguing that Chabad’s 

requested discovery was inappropriate because Chabad’s contempt 

judgment is unenforceable and because authorizing such discovery was 

contrary to U.S. foreign policy interests.  See, e.g., JA121, JA126-JA130 

(Statement of Interest of the United States at 2, 7-11, Chabad, No. 05-

cv-01548-RCL (D.D.C. Feb. 3, 2016), ECF No. 151).  Once again, the 

District Court ignored the views of the United States.   

After the discovery that it obtained from Sberbank and 

various financial institutions proved unhelpful, Chabad served a third-

party subpoena on VEB.    

II. VEB IS AN INSTRUMENTALITY WITHIN THE MEANING 

OF THE FSIA. 

VEB is a Russian state development corporation, organized 

under Russian Federation Federal Law No. 82-FZ of 17 May 2007 “On 

State Development Corporation ‘VEB.RF’”.  See JA66 (Ex. 2 to 

Declaration of Kenneth J. Pfaehler,1 English Transl. of Fed. Law of the 

 
1  Except as otherwise noted, citations to Exhibits or “Ex. __” refer to 

exhibits to Kenneth J. Pfaehler, dated May 24, 2019.   
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Russian Fed’n of May 17, 2007, No. 82-FZ (as amended on November 28, 

2018), titled “On State Development Corporation ‘VEB.RF’” art. 1, ECF 

No. 5-2 (“VEB Law”)).  The Russian Federation created VEB, JA66 (id. 

arts. 2.1), to promote the development of Russia’s economy by financing 

large-scale projects that develop Russia’s infrastructure, industrial 

production, and social welfare, JA67 (id. art. 3).  In short, VEB is 

Russia’s analogue to the U.S. Export-Import Bank, Japan’s Bank for 

International Cooperation, and Germany’s KfW Development Bank.       

VEB’s authority is set forth in its enabling legislation.  JA66 

(id.).  VEB’s Management Board, an executive body chaired by the 

Chairman and comprised of professional management, approves VEB’s 

substantial transactions, including transactions related to funding, 

acquisition and disposal of VEB’s assets.  JA81, JA82 (id. arts. 13, 

14).  VEB’s Supervisory Board, a non-executive body, comprised of 

Russian government officials as well as independent members, acts as a 

board of directors setting forth broad policies concerning VEB’s main 

activities and approving investment projects worth more than 10% of 

VEB’s equity.  JA77, JA79 (id. arts. 10, 12).    
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Given its public purpose, VEB may not distribute its profits.  

Rather, VEB’s enabling legislation requires VEB to reinvest any 

operational profit into its operations, and bars VEB from using its 

assets for any purpose other than pursuing the economic-development 

objectives set forth in the enabling law:  the development of Russia’s 

economy.  JA75 (id. arts. 5.1, 5.3). 

While VEB is an instrumentality within the meaning of the 

FSIA, it is juridically independent from the Russian Federation.  VEB 

Law distinguishes between VEB and the Government of the Russian 

Federation, and expressly limits the Russian Federation’s rights and 

obligations towards VEB.  JA75 (id. art. 6).  Indeed, VEB Law provides 

that “Government authorities of the Russian Federation, constituent 

entities of the Russian Federation and local government authorities 

may not interfere in VEB.RF’s activities[.]”  JA75 (id. art. 6.1).  That 

law also authorizes VEB to conduct “entrepreneurial activities,” JA67 

(id. art. 3.2), and requires that its transactions be approved by its 

governing bodies, JA79, JA82, JA83 (id. arts. 12, 14, 15).  VEB owns its 

own assets and is not liable for the obligations of the Russian 

Federation.  JA75 (id. art. 5).  VEB’s creditors can therefore rely on 
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VEB’s assets without substantial uncertainty over whether VEB’s 

assets will be used to satisfy the debts of the Russian Federation. 

Consistent with VEB’s status as Russia’s development 

corporation, courts have repeatedly held VEB to be an instrumentality 

of the Russian Federation within the meaning of the FSIA.  See 

Averbach v. Vnescheconombank, 280 F. Supp. 2d 945, 951-52 (N.D. Cal. 

2003) (holding that VEB is an “instrumentality” of a foreign state for 

purposes of the FSIA); Reed Int’l Trading Corp. v. Donau Bank AG, 866 

F. Supp. 750, 754 (S.D.N.Y. 1994) (agreeing that VEB was entitled to 

immunity under the FSIA); see also Veleron Holding, B.V. v. BNP 

Paribas SA, 2014 WL 12699263, at *7 (S.D.N.Y. Apr. 16, 2014) (VEB is 

an “instrumentality of the Russian government”).  At no point has 

Chabad disputed the obvious—VEB is an instrumentality within the 

meaning of the FSIA.   

III. CHABAD ISSUES SUBPOENA TO VEB, SEEKING ASSETS 

OF THE RUSSIAN FEDERATION; VEB MOVES TO QUASH. 

In March 2019 Chabad served a subpoena (“Subpoena”) on 

VEB, seeking documents concerning the Russian Federation’s assets 

and relationship with VEB.  VEB moved to quash the Subpoena on 

May 24, 2019.  See JA17 (Notice Mot. Quash Subpoena, ECF No. 1).  
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The United States supported VEB’s position below—objecting, yet again, 

to Chabad’s attempted use of U.S. discovery to conduct a fishing 

expedition into the assets of the Russian Federation.  See Supplemental 

Statement of Interest of the United States at 3-4, Chabad, No. 05-cv-

01548-RCL (D.D.C. Nov. 26, 2019), ECF No. 190 (reiterating United 

States’ previous argument that Chabad’s requested discovery is 

inappropriate).     

In the proceeding below VEB repeatedly asserted its 

immunity from the District Court’s jurisdiction.  See JA436, JA441-

JA442 (Statement of P.&A. 4, 9-10, ECF No. 37-1); JA486 (Reply Mem. 

Supp. Mot. Cert. 5, ECF No. 45); see also JA217 (Reply Mem. Law Supp. 

MTQ 1, ECF No. 21); JA274 (Ex. 1 to Suppl. Mem. Supp. MTQ, Tr. of 

Mots. Hr’g at 37:3-7, ECF No. 28-1).   

Despite VEB’s assertion of immunity, the District Court’s 

own duty to ensure that it has subject-matter jurisdiction, and multiple 

opportunities to address the question, the District Court failed to so 

much as consider VEB’s sovereign immunity. 
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A. The District Court Failed to Determine Its 

Jurisdiction in Decision Denying Motion to Quash. 

On December 20, 2019, the District Court denied VEB’s 

motion to quash.  See JA413 (December Order).  In so doing, the 

District Court failed to consider its subject-matter jurisdiction or VEB’s 

entitlement to immunity as an instrumentality within the meaning of 

the FSIA.  JA413 (id.).   

Instead of considering VEB’s motion, the District Court 

stated that VEB’s arguments “have already been considered and 

addressed” in an opinion issued by the District Court in a parallel 

proceeding in which a differently situated entity, Tenex-USA (“Tenam”), 

separately sought to quash a Chabad subpoena.  JA413 (December 

Order, at 1).  The order in the parallel proceeding did not mention VEB 

or its status as an instrumentality within the meaning of the FSIA, let 

alone address the District Court’s subject-matter jurisdiction over the 

proceeding concerning VEB.  JA415 (Order, Chabad, No. 05-cv-01548-

RCL (D.D.C. July 28, 2020), ECF No. 220).  The District Court thus 

authorized discovery against an instrumentality of a foreign state 

without so much as considering its jurisdiction to do so.   
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B. The District Court Failed to Determine Its 

Jurisdiction in Order Denying Certification. 

VEB sought to certify the December Order under 

28 U.S.C. § 1292(b) seeking appellate review of several issues, including 

VEB’s sovereign immunity defense.  See JA436, JA441-JA442 

(Statement P.&A. Supp. Mot. Cert. 4, 9-10, ECF No. 37-1).  

In July 2020, the District Court denied VEB’s motion.  See 

JA497 (July Order).  In the July Order, the District Court failed to 

consider VEB’s immunity defense altogether.  See JA497 (id.).  Instead, 

the District Court again pointed VEB to an order it issued in the 

parallel Tenam action, which the court claimed addressed VEB’s 

immunity.  JA497 (id.); JA498 (Chabad, No. 05-cv-01548-RCL (D.D.C. 

July 28, 2020), ECF No. 220). 2   But that order concerned the 

Defendants’ sovereign immunity, JA500-JA501 (Chabad, No. 05-cv-

01548-RCL, at 3-4 (D.D.C. July 28, 2020), ECF No. 220), it had nothing 

to do with VEB’s immunity.  The District Court’s determination that it 

had jurisdiction over claims against the Defendants is irrelevant to the 

 
2  To be clear, the questions at issue in Tenam’s motion were 

different from those in VEB’s and did not address VEB’s 

entitlement to immunity.  The District Court’s order in that 

proceeding similarly does not so much as mention the name “VEB”. 
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question of whether it has jurisdiction over VEB, which was the 

question that VEB asked the District Court to consider.  In sum, the 

District Court simply ignored VEB’s immunity.  By subjecting VEB, an 

instrumentality of a foreign state within the meaning of the FSIA, to 

discovery without resolving VEB’s immunity objection, the July Order 

effectively abrogated VEB’s immunity.   

C. VEB Appeals District Court’s Order. 

Unable to get a ruling on its own immunity defense, VEB 

appealed.  JA502 (VEB Notice of Appeal, ECF No. 49).  Chabad moved 

to dismiss VEB’s appeal for lack of jurisdiction or, in the alternative, for 

summary affirmance of the December and July Orders.  Chabad’s Mot. 

Dismiss.  This Court denied the motion for summary affirmance, 

deferred decision on Chabad’s motion to dismiss, and directed the 

parties to address appellate jurisdiction in their merits briefs. 

STANDARD OF REVIEW 

This Court reviews de novo a district court’s determination 

that an instrumentality of a foreign state is not entitled to sovereign 

immunity under the FSIA.  De Csepel v. Republic of Hungary, 859 F.3d 
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1094, 1099 (D.C. Cir. 2017); Price v. Socialist People’s Libyan Arab 

Jamahiriya, 294 F.3d 82, 91 (D.C. Cir. 2002). 

If this Court concludes that it lacks appellate jurisdiction to 

consider VEB’s argument, it should consider this appeal as petition for 

a writ of mandamus, review the District Court’s ruling for “clear abuse 

of discretion,” including “a clear legal error,” Cheney v. U.S. Dist. Court 

for D.C., 542 U.S. 367, 380-81 (2004); In re Kellogg Brown & Root, Inc., 

756 F.3d 754, 762 (D.C. Cir. 2014), and issue a writ of mandamus if 

VEB has “no other adequate means to attain the relief [it] desires;” 

VEB’s right to issuance of the writ is clear and indisputable; and “the 

writ is appropriate under the circumstances,” Cheney, 542 U.S. at 380-

81. 

SUMMARY OF ARGUMENT 

This case raises a single simple issue:  absent an exception to 

sovereign immunity, is an instrumentality within the meaning of the 

FSIA (28 U.S.C. § 1603(b)) immune from third-party discovery in 

actions pending before U.S. courts?  The answer is yes, and the 

subpoena issued to VEB should be quashed.  
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There can be no meaningful dispute that VEB—an entity 

created by the Russian Federation to serve Russia’s economic 

development and whose conduct is governed by Russian law—is an 

independent instrumentality within the meaning of the FSIA.  See 

28 U.S.C. § 1603(b).  As such, VEB benefits from sovereign immunity, 

28 U.S.C. § 1604, and, absent an applicable exception to sovereign 

immunity, is immune to the jurisdiction of a U.S. court—including the 

jurisdiction of a U.S. court to enforce a third-party subpoena.  See, e.g., 

Peterson v. Islamic Republic of Iran, 563 F. Supp. 2d 268, 275-76 (D.D.C. 

2008) (quashing third-party subpoenas issued against third-party 

instrumentalities of a foreign state because no statutory exception to 

sovereign immunity applied).  

Below, Chabad argued that because it sought post-judgment 

third-party discovery, VEB’s immunity did not matter.  This is wrong.  

While broad, third-party discovery is not boundless.  One limit to the 

ability of a U.S. court to enforce a subpoena is whether it has 

jurisdiction to issue the subpoena and to compel the target to comply.  

Here, absent an applicable exception to sovereign immunity, VEB—

which is immune from the judicial process of the United States—is 
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immune from the District Court’s jurisdiction and cannot be made to 

comply with Chabad’s subpoena.  Id.   

Despite having multiple opportunities to consider whether it 

had subject-matter jurisdiction to enforce a subpoena against VEB, the 

District Court failed to consider VEB’s sovereign immunity under the 

FSIA.  This Court should correct the District Court’s error and quash 

Chabad’s Subpoena as barred by VEB’s immunity from jurisdiction of a 

U.S. court.    

Chabad has argued that this Court lacks appellate 

jurisdiction.  But, a denial of sovereign immunity is immediately 

appealable under the collateral-order doctrine.  See Bolivarian Republic 

of Venezuela v. Helmerich & Payne Int’l Drilling Co., 137 S. Ct. 1312, 

1323 (2017) (collecting cases).  And there was such a denial here:  in its 

December and July Orders, the District Court ignored VEB’s immunity, 

effectively denying VEB the immunity under the FSIA to which it is 

entitled.   

Yet, even if this Court determines that it lacks appellate 

jurisdiction, it should exercise its mandamus jurisdiction under the All 

Writs Act.  Mandamus is appropriate if a district court clearly abused 
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its discretion and committed a clear legal error, the petitioner has no 

alternative adequate means to attain the relief it seeks, the petitioner’s 

right to relief is “clear and indisputable” and issuing the writ is 

appropriate under the circumstances.  See Cheney, 542 U.S. at 380-81 

(laying out three conditions that must be satisfied for a writ of 

mandamus may issue); Kellogg, 756 F.3d at 762 (issuing mandamus 

where the court committed “a clear legal error”).  VEB meets those 

elements here.  First, under first principles, the District Court had to 

consider its own jurisdiction and VEB’s immunity before considering 

the merits of the subpoena.  Its failure to do so was “clear abuse of 

discretion.”  In addition, by effectively denying VEB’s immunity in 

allowing the Subpoena to stand, the District Court disregarded the 

teachings of the FSIA and committed a clear error of law.  See id. at 762.  

VEB’s right to have its immunity determined early in litigation and not 

be subject to burdens of litigation due to its status as an 

instrumentality of the Russian Federation is clear and undisputable.  

Second, VEB has no other means to attain the relief it seeks.  

Proceeding further in this case without obtaining a ruling on its 

immunity would offend VEB’s status as an instrumentality under the 
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FSIA.  Third, mandamus is appropriate here to ensure that the U.S. 

judiciary does not trample the immunity of the instrumentality of a 

coequal sovereign.  See In re Papandreou, 139 F.3d 247, 250-51 (D.C. 

Cir. 1998) (mandamus appropriate where compelled discovery would 

compromise sovereign immunity), superseded by statute on other 

grounds, 28 U.S.C. § 1605(a)(7).  If this Court declines to exercise its 

mandamus authority, VEB will either have to comply with the 

Subpoena, and thus have its immunity nullified, or accept a sanction of 

non-compliance from the District Court.  Neither is an appropriate 

outcome.  Whichever route this Court wants to take, the destination is 

the same:  VEB is immune from the jurisdiction of a U.S. court, and 

Chabad’s subpoena should be quashed.  

ARGUMENT 

At the heart of this appeal lies a single question:  in the absence of 

an applicable exception to sovereign immunity, is an instrumentality of 

a foreign state immune from third-party discovery under the Foreign 

Sovereign Immunities Act?  The District Court refused to answer this 

question. Chabad has argued that because post-judgment discovery is 

broad, VEB’s immunity defense is irrelevant.  See Mot. Dismiss 8-10 
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(arguing that under Republic of Argentina v. NML Cap., Ltd., 573 U.S. 

134 (2014) FSIA does not limit post-judgment discovery).  Chabad is 

mistaken.  An entity that otherwise benefits from sovereign immunity 

provided by the FSIA is immune from the jurisdiction of a U.S. court, 

including that court’s ability to compel compliance with a subpoena.  

See Peterson, 563 F. Supp. 2d at 275-76 (quashing third-party 

subpoenas issued against third-party instrumentalities of a foreign 

state that were immune under the FSIA).  In failing to consider VEB’s 

sovereign immunity argument, the District Court committed reversible 

error, and Chabad’s various efforts to resurrect a fatally defective 

holding are all meritless.  The Subpoena should accordingly be quashed.         

I. VEB, AN INSTRUMENTALITY WITHIN THE MEANING OF 

THE FSIA, IS IMMUNE FROM THE JURISDICTION OF 

U.S. COURTS, INCLUDING FOR PURPOSES OF THIRD-

PARTY DISCOVERY 

A. VEB Is an Instrumentality Within the Meaning of the 

FSIA. 

VEB is an instrumentality of a foreign state within the 

meaning of the FSIA.  As relevant here, under the FSIA, an 

instrumentality of a foreign state is an entity:  

(1)  which is a separate legal person, corporate or 

otherwise; and 
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(2)  which is an organ of a foreign state . . . ; and  

(3)  which is neither a citizen of a State of the United 

States . . . nor created under the laws of any 

third country.   

 

28 U.S.C. § 1603(b).  Despite many opportunities to do so, Chabad has 

never claimed that VEB does not meet these criteria.  And VEB indeed 

does. 

VEB satisfies the first and third requirements of Section 

1603 because it is a “state corporation” created under the laws of the 

Russian Federation and is juridically separate from the Russian 

Federation.  See JA64 (VEB Law).   

VEB also satisfies the second prong.  It is “created by an 

enabling statute that prescribes [its] powers and duties” and “specifies 

that it is to be managed by a board selected by the government in a 

manner consistent with the enabling law,” was “established as a 

separate juridical entity” from the Russian Federation, has “the powers 

to hold and sell property and to sue and be sued,” is “primarily 

responsible for its own finances,” and “is run as a distinct economic 

enterprise.”  First Nat’l City Bank v. Banco Para El Comercio Exterior 

de Cuba, 462 U.S. 611, 624-25 (1983) (hereinafter “Bancec”).  
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While this Court has not yet articulated a test to determine 

whether a foreign entity is an organ of a foreign state within the 

meaning of Section 1603(b)(2) of the FSIA, other courts of appeals 

consider a number of non-determinative factors, such as (i) whether the 

foreign state created the entity for a national purpose; (ii) whether the 

foreign state actively supervises the entity; (iii) whether the foreign 

state requires the hiring of public employees and pays their salaries; (iv) 

whether the entity holds exclusive rights to some right in the foreign 

country; and (v) how the entity is treated under law of the foreign state.  

See Filler v. Hanvit Bank, 378 F.3d 213, 217 (2d Cir. 2004) (setting 

forth factors for what constitutes an “organ” of a foreign state for 

purposes of the FSIA); Kelly v. Syria Shell Petroleum Dev. B.V., 213 

F.3d 841, 846-47 (5th Cir. 2000) (same).   

The Ninth Circuit has adopted a similar test, focusing on 

“the circumstances surrounding the entity’s creation, the purpose of its 

activities, its independence from the government, the level of 

government financial support, its employment policies, and its 

obligations and privileges under state law.”  Patrickson v. Dole Food Co., 

251 F.3d 795, 807 (9th Cir. 2001); see also EIE Guam Corp. v. Long 
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Term Credit Bank of Japan, Ltd., 322 F.3d 635, 640 (9th Cir. 2003) 

(holding that a Japanese corporation created by Japanese public law for 

the purpose of revitalizing the Japanese financial sector was an 

instrumentality of Japan).   

Irrespective of which test this Court adopts, however, VEB 

satisfies it.  VEB was created by an enabling statute under the laws of 

the Russian Federation.  See JA66 (VEB Law art. 1).  VEB’s mission 

serves a national purpose—the development of Russia’s economy by 

facilitating financing for infrastructure, technology, ecological, and 

social welfare projects.  See JA67 (id. art 3).  While VEB holds its own 

property, separate to and distinct from the property of the Russian 

Federation, its enacting legislation permits VEB to deploy its assets 

only in a manner consistent with its mission of developing Russia’s 

economy.  JA67 (id. art. 3.1).  As one court has observed, VEB has long 

served a national purpose, including by “establish[ing] a $50 billion 

emergency fund to assist Russian companies that were having” liquidity 

difficulties.  See Veleron, 2014 WL 12699263, at *7. 

In short, there is no dispute that VEB meets the criteria to 

be an instrumentality for purposes of the FSIA.  See EIE Guam Corp., 
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322 F.3d at 640; Filler, 378 F.3d at 217.  The only courts to have 

specifically considered this question found VEB to be an 

instrumentality of the Russian Federation within the meaning of the 

FSIA.  See Averbach, 280 F. Supp. 2d at 951-52 (holding that VEB was 

an instrumentality under the FSIA); Reed Int’l Trading Corp., 866 F. 

Supp. at 754 (agreeing that VEB was entitled to immunity under the 

FSIA); see also Veleron, 2014 WL 12699263, at *7 (VEB is “an 

authorized instrumentality of the Russian government”).  Moreover, 

considering an entity that is analogous to VEB, a court in this Circuit 

also had little trouble concluding that Japan’s Bank for International 

Cooperation was an instrumentality of Japan under the FSIA and so 

immune from third-party discovery.  See Peterson, 563 F. Supp. 2d at 

273.  These courts have all reasoned correctly:  VEB is an 

instrumentality of the Russian Federation within the meaning of 

28 U.S.C. § 1603(b). 
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B. As an Instrumentality Within the Meaning of the 

FSIA, VEB Is Presumptively Immune From the 

Jurisdiction of the District Court. 

As an instrumentality of a foreign state within the meaning 

of the FSIA, VEB is entitled to sovereign immunity from judicial 

process of U.S. courts.  See 28 U.S.C. § 1604.3        

The FSIA “provides the sole basis for obtaining jurisdiction 

over a foreign state in the courts of this country,” Saudi Arabia v. 

Nelson, 507 U.S. 349, 355 (1993), and extends protections from suit not 

only to foreign states but also to instrumentalities of such states.  See 

Foremost-McKesson, Inc. v. Islamic Republic of Iran, 905 F.2d 438, 446 

(D.C. Cir. 1990) (“FSIA applies to instrumentalities and agencies of the 

foreign sovereign, as well as to the state itself.”); Force v. Islamic 

Republic of Iran, 464 F. Supp. 3d 323, 356 (D.D.C. 2020) (“Under the 

[FSIA], a foreign state, including its instrumentalities, is immune from 

suit in state or federal court unless the case falls within an express 

 
3  Contrary to what Chabad asserted in its Motion to Dismiss, VEB 

did not waive its jurisdictional immunity.  See Mot. Dismiss 6 n.2.  

To the contrary, VEB expressly preserved its immunity in its 

initial motion to quash.  JA25 (Mem. L. Supp. MTQ Subpoena 2 

n.2, ECF No. 4).  VEB also asserted its immunity defense in its 

motion to certify and the District Court failed to address it in the 

July Order.  JA436, JA441-JA442 (Statement of P.&A. Supp. Mot. 

Cert. 4, 9-10, ECF No. 37-1).  
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statutory exception.”).  As an instrumentality, VEB is thus immune 

from the jurisdiction of a U.S. court absent an applicable exception to 

sovereign immunity.  See EIG Energy Fund XIV, L.P. v. Petroleo 

Brasileiro, S.A., 894 F.3d 339, 344 (D.C. Cir. 2018) (“‘Once the 

defendant has asserted the jurisdictional defense of immunity under the 

FSIA, the court’s focus shifts to the exceptions to immunity’ provided in 

the [FSIA].”); Phoenix Consulting Inc. v. Republic of Angola, 216 F.3d 

36, 40 (D.C. Cir. 2000) (same).  Chabad has not pointed to any 

applicable exception to sovereign immunity, and none applies here.  

VEB is accordingly immune from the District Court’s jurisdiction and 

the subpoena issued to it should be quashed.  

Seeking to overcome VEB’s immunity—but unable to point 

to any applicable exception to sovereign immunity—Chabad has raised 

a number of arguments.  None are persuasive.      

1. Jurisdiction Over the Russian Federation, Even 

if It Exists, Is Not a Basis for Subject-Matter 

Jurisdiction Over VEB. 

The District Court’s only response to VEB’s assertion of 

sovereign immunity was to point VEB to a different decision in which it 
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ruled that it had jurisdiction over the Russian Federation.4  See JA497 

(July Order) (stating that VEB’s motion to quash was decided and 

pointing to a ruling purportedly determining jurisdiction over the 

Russian Federation); see also JA501 (Chabad, No. 05-cv-01548-RCL, at 

4, ECF No. 220) (holding that “[j]urisdiction over Russia remains 

established” without considering whether it has jurisdiction over VEB).  

In so doing, the District Court conflated the question of whether it could 

exercise jurisdiction over the Defendants in the underlying proceeding 

with its ability to exercise jurisdiction over VEB—a distinct juridical 

entity.   

These two issues are separate.  The immunity of an 

instrumentality is a distinct issue from the immunity of a foreign state 

itself.  “The presumption of the juridical separateness of entities” 

“applies to jurisdictional issues,” and a court must therefore determine 

 
4  The District Court’s jurisdiction over the Russian Federation in 

this case has been called into question by this Circuit expressly 

(see De Csepel, 859 F.3d at 1105, 1106).  This issue is addressed in 

detail in the separate, parallel appeal by Tenam.  Agudas 

Chasidei Chabad of U.S. v. Russian Federation, Docket No. 20-

7080 (D.C. Cir. appeal docketed Aug. 28, 2020).  That related 

proceeding challenges the propriety of the underlying judgment 

against the Defendants and the District Court’s decision 

concerning several issues arising under the FSIA and implicating 

U.S. foreign policy.   
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the application of sovereign immunity to each sovereign entity 

separately.  Foremost-McKesson, 905 F.2d at 446; EM Ltd. v. Banco 

Cent. de La Republica Argentina, 800 F.3d 78, 96 (2d Cir. 2015) 

(refusing to impute Argentina’s waiver of immunity to a juridically 

separate entity); Walter Fuller Aircraft Sales, Inc. v. Republic of 

Philippines, 965 F.2d 1375, 1390 (5th Cir. 1992) (declining to exercise 

jurisdiction over the Philippines, while exercising jurisdiction over an 

instrumentality of the Philippines); Seijas v. Republic of Argentina, 

2011 WL 1137942, at *10 (S.D.N.Y. Mar. 28, 2011), aff’d, 502 F. App’x 

19 (2d Cir. 2012) (refusing to impute Argentina’s waiver of immunity to 

a juridically separate entity); Fed. Judicial Ctr., The FSIA: A Guide for 

Judges 38 (2018) (“The different treatment of agencies and 

instrumentalities (as opposed to the state itself) . . . acknowledges the 

importance of separate corporate forms (and the need to treat such 

entities as separate from the government itself).”).   

Accordingly, the Federation’s immunity differs from VEB’s, 

and the District Court had to assess the two separately.  See, e.g., 

Foremost-McKesson, 905 F.2d at 446.  It did not do so.  
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2. VEB’s Status as an Instrumentality Does Not 

Make It an Alter-Ego of Russia and Does Not 

Subject It to Jurisdiction of U.S. Courts. 

Chabad has at various times suggested that if VEB is an 

instrumentality of the Russian Federation within the meaning of the 

FSIA, it must be the Federation’s alter ego and thus within the District 

Court’s jurisdiction.  See, e.g., JA178-JA180 (Resp. Opp’n MTQ 9-11, 

ECF No. 11); Mot. Dismiss 7 n.3.  That is incorrect.  The Supreme Court 

long ago held that “[i]nstrumentalities of foreign states”, like VEB, “are 

presumed to be separate from the foreign state.”  Bancec, 462 U.S. at 

611.  Moreover, “the level of state control required to establish an ‘alter 

ego’ relationship is more extensive than that required to establish” that 

an entity is an agency or instrumentality under the FSIA.  Hester Int’l 

Corp. v. Federal Republic of Nigeria, 879 F.2d 170, 176 n.5 (5th Cir. 

1989); see also EM Ltd., 800 F.3d at 92 (presumption of independence 

can be overcome upon a showing of “extensive control” by the state over 

the instrumentality’s “day-to-day operations”).   

This Court and other courts of appeals have emphasized that 

merely qualifying as an instrumentality of a foreign state under the 

FSIA does not make an entity its foreign state’s alter ego.  See 
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Foremost-McKesson, 905 F.2d at 448 (factors relevant to determining 

whether an entity is an instrumentality “are not conclusive with respect 

to a claim of attribution under FSIA”); Fuller Aircraft, 965 F.2d at 1381 

(distinguishing between a test for an instrumentality of a foreign state 

and an alter-ego of a foreign state).  An entity can thus be immune from 

judicial process as an instrumentality of a foreign state (which VEB is) 

while not being an alter ego of the state itself (which VEB is not).   

The Bancec presumption of corporate separateness can be 

overcome if the party seeking to pierce an instrumentality’s corporate 

veil shows that the state’s control over the corporation “significantly 

exceed[s] the normal supervisory control exercised by any corporate 

parent over its subsidiary and, indeed, amount[s] to complete 

domination of the [corporation].”  Transamerica Leasing, Inc. v. La 

Republica de Venezuela, 200 F.3d 843, 848 (D.C. Cir. 2000); EM Ltd., 

800 F.3d at 92 (presumption of independence can be overcome upon a 

showing of “extensive control” by the state over the entity’s “day-to-day 

operations”); see also OGI Grp. Corp. v. Oil Projects Co. of Ministry of 

Oil, No. 19-cv-2619-APM, 2020 WL 6342886, at *4 (D.D.C. Oct. 29, 2020) 
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(control by sovereign must constitute complete domination of the 

instrumentality).   

Chabad has not put forth any evidence of the Russian 

Federation’s day-to-day control over VEB that can rebut the 

presumption of VEB’s separateness from the Russian Federation.  And 

nothing in the record below supports such a finding.  Chabad has 

previously pointed to the fact that the Russian Federation established 

VEB, appoints some of VEB’s directors, and VEB’s actions are 

consistent with broad policy directives set by the Russian government.  

See JA178-JA180 (Resp. Opp’n MTQ 9-11, ECF No. 11).  But none of 

that is sufficient to establish an alter ego relationship.  See, e.g., 

Foremost-McKesson, 905 F.2d at 448 (“Majority shareholding and 

majority control of a board of directors, without more, are not sufficient 

to establish a relationship of principal to agent under FSIA.”); 

Transamerica, 200 F.3d at 851 (same); see also GSS Grp. Ltd. v. 

Republic of Liberia, 31 F. Supp. 3d 50, 66 (D.D.C. 2014), aff’d GSS Grp. 

Ltd. v. Nat’l Port Auth. of Liberia, 822 F.3d 598 (D.C. Cir. 2016) 

(holding that “governments establish instrumentalities . . . precisely to 

achieve the economic goals of the state” and that the unity of interests 
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is insufficient to show an alter-ego relationship).  To the contrary, 

Chabad has alleged nothing more than the existence of a parent-

subsidiary corporate relationship between the Russian Federation and 

VEB, which—as a matter of law—is insufficient to establish an alter-

ego relationship.  See Transamerica, 200 F.3d at 847-48 (control 

required for piercing veil between a sovereign state and its 

instrumentality must “significantly exceed” that “exercised by any 

corporate parent over its subsidiary”); Foremost-McKesson, 905 F.2d at 

440 (“[M]ere involvement by the state in the affairs of an agency or 

instrumentality does not answer the question whether the agency or 

instrumentality is controlled by the state for purposes of FSIA.”); EM 

Ltd., 800 F.3d at 91 (an alter ego finding requires showing that 

“sovereign state exercises significant and repeated control over the 

instrumentality’s day-to-day operations”). 

3. Permissive Rules Concerning Post-Judgment 

Discovery Do Not Excuse the District Court’s 

Failure to Determine Whether It Has 

Jurisdiction over VEB.  

The District Court’s broad powers to order discovery in aid of 

judgment execution are constrained by its jurisdiction over targets of 
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such discovery.  The District Court here lacked jurisdiction to issue a 

subpoena to VEB, which is immune from the jurisdiction of U.S. courts. 

Contrary to what Chabad has elsewhere argued, see Mot. 

Dismiss 8, while post-judgment discovery is broad, it is not boundless.  

Rather, it is constrained by “those limitations inherent in the body that 

[orders discovery].”  United States v. Morton Salt Co., 338 U.S. 632, 642 

(1950).  One key limitation is jurisdictional:  “the subpoena power of a 

court cannot be more extensive than its jurisdiction.”  U.S. Catholic 

Conference v. Abortion Rights Mobilization, Inc., 487 U.S. 72, 76 (1988).  

Applying that rule in the immunity context, this Court has held that a 

“district court lacked jurisdiction” over an action to enforce a subpoena 

from which “the federal government [wa]s shielded by sovereign 

immunity.”  Houston Bus. J., Inc. v. Off. of the Comptroller of Currency, 

86 F.3d 1208, 1211, 1213 (D.C. Cir. 1996).  Personal jurisdiction over a 

third-party target of discovery also limits the District Court’s subpoena 

power.  See Gucci Am., Inc. v. Weixing Li, 768 F.3d 122, 141 (2d Cir. 

2014) (“A district court . . . must have personal jurisdiction over a 

nonparty in order to compel it to comply with a valid discovery request 

under Federal Rule of Civil Procedure 45.”); Leibovitch v. Islamic 
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Republic of Iran, 188 F. Supp. 3d 734, 745 (N.D. Ill. 2016), aff’d, 852 

F.3d 687 (7th Cir. 2017) (“[A] court must have personal jurisdiction to 

order compliance with a discovery request.”); see also Peninsula Asset 

Mgmt. (Cayman) Ltd. v. Hankook Tire Co., 476 F.3d 140, 144 (2d Cir. 

2007) (agency or instrumentality of a foreign state was immune from 

third-party subpoena under the FSIA).  The same result should follow 

here, where sovereign immunity shields VEB from jurisdiction of the 

District Court, it divests the District Court of jurisdiction to issue the 

subpoena or enforce it.  See Catholic Conference, 487 U.S. at 76.  

Under well-established law, in the United States a court can 

exercise jurisdiction over an agency or instrumentality of a foreign state 

if, and only if, the party seeking the exercise of jurisdiction can 

establish an applicable exception to sovereign immunity and effect 

service under the FSIA.  See Nelson, 507 U.S. at 355 (FSIA “provides 

the sole basis for obtaining jurisdiction over a foreign state in the courts 

of this country”); Verlinden B.V. v. Cent. Bank of Nigeria, 461 U.S. 480, 

485 n.5 (1983) (“[I]f none of the exceptions to sovereign immunity set 

forth in the [FSIA] applies, the District Court lacks both statutory 

subject matter jurisdiction and personal jurisdiction.”); GSS Grp. Ltd v. 
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Nat’l Port Auth., 680 F.3d 805, 811 (D.C. Cir. 2012) (“[U]nder the FSIA, 

‘subject matter jurisdiction plus service of process equals personal 

jurisdiction.’”); Foremost-McKesson, 905 F.2d at 446 (“FSIA applies to 

instrumentalities and agencies of the foreign sovereign, as well as to the 

state itself.”); Force, 464 F. Supp. 3d at 356 (“Under the [FSIA], a 

foreign state, including its instrumentalities, is immune from suit . . . 

unless the case falls within an express statutory exception.”).  

Accordingly, if, under the FSIA an entity, such as VEB, is immune from 

the jurisdiction of a U.S. court, the court also lacks jurisdiction over 

such entity and may not issue the Subpoena, even in the context of 

third-party discovery.  See 28 U.S.C. § 1330(b); Peterson, 563 F. Supp. 

2d at 275 (“Since plaintiffs have failed to cite any statutory exception 

that deprives [Bank of Japan] of its sovereign immunity, [Bank of 

Japan’s] motion to quash be granted.”); Peninsula, 476 F.3d at 144 

(agency or instrumentality of a foreign state is immune from third-party 

subpoena under the FSIA).   

In arguing otherwise below, Chabad heavily relied on NML.  

573 U.S. at 137.  That reliance is misplaced because NML says nothing 
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about the sovereign immunity of a subpoena recipient.5  In NML, the 

Supreme Court ruled that a sovereign debtor’s FSIA immunity does not 

bar post-judgment third-party discovery from commercial banks into 

the sovereign’s assets.  Id. at 137, 139-40.  That discovery was aimed at 

private third parties, that unlike VEB, “have no claim to sovereign 

immunity” and that never argued to have one.  EM Ltd. v. Republic of 

Argentina, 695 F.3d 201, 210 (2d Cir. 2012), aff’d sub nom. NML, 573 

U.S. 134.  The only question in NML was thus whether third-party 

discovery from non-immune entities infringed the immunity of the 

debtor.  But this case asks a different question:  whether third-party 

discovery from an immune entity—VEB—infringes on the immunity of 

that entity.  The answer to that question, which NML never purported 

to answer, is yes.  See Houston Bus. J., 86 F.3d at 1211; see also Al 

Fayed v. CIA, 229 F.3d 272, 275 (D.C. Cir. 2000) (“a federal-court 

 
5  The United States has separately explained why Chabad’s 

requested discovery is not authorized by NML.  See JA121, JA126-

JA130 (Ex. 5, Statement of Interest of the United States at 2, 7-11, 

ECF No. 5-5).  As the United States noted, NML does not permit 

discovery here, because unlike in NML, where plaintiffs had 

secured a money judgment for damages capable of being enforced 

in the United States under the FSIA, Chabad’s sanctions 

judgment cannot be enforced under the FSIA by attaching 

Russian assets in the United States or abroad.  See JA121 (id. at 

2).  This issue is also further addressed in Tenam’s appeal.  
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subpoena implicates [the] sovereign immunity” of the entity to which it 

issues (quotation marks omitted)); Peninsula, 476 F.3d at 144 

(instrumentality of a foreign state is immune from third-party subpoena 

under the FSIA); Peterson, 563 F. Supp. 2d at 275-76 (quashing third-

party subpoenas issued against third-party instrumentalities of a 

foreign state that were immune under the FSIA). 

* * * 

In brief, because VEB is, within the meaning of the FSIA, an 

agency or instrumentality of the Russian Federation, it is immune from 

the jurisdiction of U.S. courts absent an applicable exception to 

sovereign immunity.  No such exception applies here.  The Court should 

therefore quash the Subpoena.  

II. POLICY CONSIDERATIONS AND U.S. FOREIGN POLICY 

INTERESTS FAVOR RECOGNIZING VEB’S IMMUNITY 

AND QUASHING THE SUBPOENA 

Permitting third-party discovery of sovereign agencies and 

instrumentalities entitled to their own immunity, without first 

determining whether one of the FSIA exceptions applies, will have far-

reaching adverse implications both for these entities and for the foreign 

policy interests of the United States.   
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Numerous entities that qualify as agencies or 

instrumentalities of foreign sovereigns within the meaning of the FSIA, 

have a physical presence in the United States.  Allowing such entities to 

become targets of third-party discovery irrespective of their sovereign 

immunity under the FSIA would abrogate the immunity they enjoy 

under the FSIA and international law, undermine foreign policy 

interests of the United States and endanger the principles of comity and 

reciprocity that underlie the doctrine of foreign sovereign immunity in 

the first place.  See Dole Food Co. v. Patrickson, 538 U.S. 468, 479 (2003) 

(foreign sovereign immunity is meant “to give foreign states and their 

instrumentalities some protection from the inconvenience of suit as a 

gesture of comity between the United States and other sovereigns”).  It 

would also subject these entities to the significant burdens posed by 

discovery and impose on them enormous litigation costs.  Moreover, 

permitting third-party discovery from entities that benefit from 

sovereign immunity (assuming no exception applies) would mean that 

those entities would face a greater burden from proceedings in which 

they are not involved than from those in which they are a defendant.  

See EIG Energy Fund, 894 F.3d at 344 (“[U]nless a specified exception 
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applies, a federal court lacks subject-matter jurisdiction over a claim 

against a foreign state.”); Kilburn, 376 F.3d at 1126 (“sovereign 

immunity is an immunity from trial and the attendant burdens of 

litigation”).  Such an approach would turn the FSIA—enacted to 

“provide[] the sole basis for obtaining jurisdiction over” a foreign state 

and its instrumentalities, Nelson, 507 U.S. at 355—on its head.   

The inimical consequences of an adverse decision would not 

stop there.  International organizations located in the District of 

Columbia, such as the World Bank and International Monetary Fund, 

are also likely to find themselves targeted by third-party discovery.  In 

Jam v. International Financial Corporation, the Supreme Court made 

clear that the FSIA “governs the immunity of international 

organizations,” which therefore enjoy the same immunity as those 

enjoyed by entities protected by the FSIA.  139 S. Ct. 759, 772 (2019).  

Eroding the immunity of instrumentalities of foreign sovereigns thus 

likewise erodes the immunity of international organizations.  That 

erosion—and the corresponding rise in third-party discovery—would 

upset the settled expectations of international organizations, many of 

which headquarter themselves in the United States because they 

USCA Case #20-7078      Document #1900229            Filed: 05/26/2021      Page 56 of 85



 

39 

believe that U.S. law affords them immunity from disruptive judicial 

process. Any such disruption would only be magnified, given that these 

organizations often possess highly sensitive information about 

diplomatic matters and various states’ sovereign assets.  Such an 

outcome hampers the foreign policy interests of the United States, and 

should be avoided.   

The United States agrees, having repeatedly explained that 

the Chabad “third-party discovery seeking information about Russian 

assets” “will harm” “the foreign policy interests of the United States.”  

JA121 (Ex. 5, Statement of Interest of the United States at 2, ECF No. 

5-5); see also Supplemental Statement of Interest of the United States 

at 3, Chabad, No. 05-cv-01548-RCL (D.D.C. Nov. 26, 2019), ECF 

No. 190 (stating that U.S. position on propriety of discovery efforts has 

not changed).    

III. THIS COURT SHOULD DEFINITIVELY DETERMINE 

VEB’S ENTITLEMENT TO IMMUNITY, RATHER THAN 

REMANDING TO DISTRICT COURT 

Basic principles of statutory interpretation, controlling 

precedent, and weighty policy considerations all support the same 

conclusion here:  VEB is immune from the District Court’s jurisdiction 
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and the subpoena directed to VEB should be quashed.  This Court 

should give VEB a prompt, conclusive determination of its immunity.  

VEB has already incurred significant expense and devoted substantial 

time to this dispute, which has been ongoing for nearly two years.  

Deciding the issue definitively would relieve VEB from precisely the 

litigation burdens that the FSIA is designed to shield it from.   

This Court has discretion to decide issues not passed on by 

the District Court where the issue before the court is “purely one of law 

important in the administration of federal justice, and [where] 

resolution of the issue does not depend on any additional facts not 

considered by the district court.”  Acree v. Republic of Iraq, 370 F.3d 41, 

58 (D.C. Cir. 2004), abrogated on other grounds by Republic of Iraq v. 

Beaty, 556 U.S. 848 (2009).  That is the case here.  This Court has 

everything before it that it needs to resolve the legal question of VEB’s 

immunity.  As explained above, VEB has made a prima facie immunity 

claim below, submitting supporting evidence and explaining its 

entitlement to immunity.  Chabad has not even attempted to 

demonstrate that a recognized exception to that immunity applies, 

despite multiple opportunities to do so.  VEB is thus presumptively 
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immune from the jurisdiction of U.S. courts as an instrumentality of a 

foreign sovereign within the meaning of the FSIA.    

Remand is particularly inappropriate here, because the 

district court has had multiple opportunities to determine its 

jurisdiction and VEB’s entitlement to immunity and failed to do so 

repeatedly.  To avoid unnecessary delay and the burdens of this already 

excessively prolonged litigation, this Court should determine this 

matter conclusively instead of remanding.  

IV. THIS COURT HAS JURISDICTION TO REVIEW THE 

DISTRICT COURT’S ABROGATION OF VEB’S IMMUNITY  

A. This Court Has Appellate Jurisdiction to Review the 

July Order Under the Collateral-Order Doctrine. 

A foreign state or its agency or instrumentality has an 

absolute right to a definitive determination of its immunity at the start 

of the case.  See Helmerich & Payne, 137 S. Ct. at 1324; P&ID, 962 F.3d 

at 584 (“Because [sovereign] immunity protects foreign sovereigns from 

suit, it must be decided ‘[a]t the threshold of every action’ in which it is 

asserted.”).  Acknowledging the reality that sovereign immunity 

protects sovereigns and their agencies and instrumentalities from the 

burdens of U.S. litigation, courts (including this one) have repeatedly 
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instructed that questions of sovereign immunity be conclusively 

adjudicated “as early in the litigation as possible,” because deferring 

such consideration would “frustrate the significance and benefits” of 

immunity.  Phoenix Consulting, 216 F.3d at 39 (quoting Foremost-

McKesson, 905 F.2d at 449); Helmerich & Payne, 137 S. Ct. at 1317 

(“[C]onsistent with foreign sovereign immunity’s basic objective, namely, 

to free a foreign sovereign from suit, the court should normally . . . 

reach a decision about immunity as near to the outset of the case as is 

reasonably possible.”  (citation omitted)); P&ID, 962 F.3d at 584 (same); 

Price v. Socialist People’s Libyan Arab Jamahiriya, 389 F.3d 192, 197 

(D.C. Cir. 2004) (stating that a sovereign’s “claim of immunity from suit 

should be resolved ‘as early in the litigation as possible,’ lest the 

purpose to be served by sovereign immunity be unduly compromised” 

(citation omitted)).   

Because sovereign immunity must be resolved as early in 

the case as possible, any denial of foreign sovereign immunity is 

immediately appealable under the collateral-order doctrine.  See 

Helmerich & Payne, 137 S. Ct. at 1323 (collecting cases); Princz v. Fed. 

Republic of Germany, 998 F.2d 1, 1 (D.C. Cir. 1993).  As this Court 
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confirmed only last year, a district court’s decision need not expressly 

address sovereign immunity to trigger review under the collateral order 

doctrine.  Rather, a party seeking appeal need only show that a district 

court’s decision has the effect of abrogating the entity’s sovereign 

immunity.  P&ID, 962 F.3d at 582 (collateral-order permitted review of 

a scheduling order where the “effect of the order” was to require the 

foreign sovereign “to defend the lawsuit”) (quoting United States v. 

Moats, 961 F.2d 1198, 1201 (5th Cir. 1992)).   

This Court’s decision in P&ID is instructive here.  In P&ID, 

the district court entered a scheduling order requiring Nigeria to brief 

its immunity jurisdictional defense at the same time that it briefed the 

merits of the underlying dispute.  See Process & Indus. Developments 

Ltd. v. Fed. Republic of Nigeria, No. 18-cv-594-CRC, 2018 WL 8997443, 

at *3 (D.D.C. Oct. 1, 2018).  Nigeria appealed the scheduling order, 

arguing that the order effectively abridged Nigeria’s sovereign 

immunity under the FSIA.  P&ID, 962 F.3d at 580.  This Court agreed, 

holding that it had jurisdiction to review the effective denial of 

immunity under the collateral-order doctrine:  

“Because the district court conclusively rejected 

[Nigeria’s contention that its immunity defense 
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must be resolved before a foreign sovereign can 

be compelled to defend on the merits], the first 

prong of the collateral-order doctrine is 

satisfied. . . . The second and third prongs of the 

collateral-order doctrine are also satisfied. . . . As 

to the second prong, we have held that an 

assertion of foreign sovereign immunity presents 

important questions distinct from the merits of a 

case. . . . As to the third prong, we have held that 

an improper rejection of foreign sovereign 

immunity is effectively unreviewable on an 

appeal from final judgment.” 

 

Id. at 581-82.  In determining that it had jurisdiction, this Circuit 

focused on the “effect” of the district court’s order, not its form, and 

found that the Court had jurisdiction to review an order which has the 

effect of “forcing a foreign sovereign to defend litigation on the merits 

despite an unresolved assertion of immunity.”  Id. at 582.6   

The situation before this Court here is similar to that in 

P&ID:  VEB is being asked to participate in Chabad’s litigation with the 

 
6  This Court’s decision in P&ID is consistent with the approach 

adopted by other Circuit Courts of Appeal.  In Butler v. Sukhoi Co., 

the Eleventh Circuit held that the collateral order doctrine applied 

to a district court’s order which denied as “premature” a motion to 

dismiss on the ground of foreign sovereign immunity, and, instead, 

required the sovereign to proceed with jurisdictional discovery.  

579 F.3d 1307, 1311 (11th Cir. 2009).  Similarly, in Moats, the 

Fifth Circuit applied the collateral order doctrine to review a 

district court’s order because the order’s “effect” was to require the 

foreign sovereign “to defend the lawsuit.”  961 F.2d at 1201.  
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Russian Federation and to engage in document and deposition discovery 

before any court has so much as considered, let alone conclusively 

adjudicated, VEB’s immunity defense under the FSIA.  Before ordering 

VEB to provide discovery, the District Court had to satisfy itself that it 

had jurisdiction over an instrumentality within the meaning of the 

FSIA.  See Henderson ex rel. Henderson v. Shinseki, 562 U.S. 428, 434 

(2011) (“federal courts have an independent obligation to ensure that 

they do not exceed the scope of their jurisdiction”); Scenic Am., Inc. v. 

U.S. Dep’t of Transp., 836 F.3d 42, 48 n.2 (D.C. Cir. 2016) (district court 

“must . . . assure itself of its jurisdiction”); see also Vera v. Banco Bilbao 

Vizcaya Argentaria, S.A., 946 F.3d 120, 135 (2d Cir. 2019) (“[D]istrict 

court has obligation to assure itself of its own jurisdiction, whether 

upon [a] motion or sua sponte.”); Houston Bus. J., 86 F.3d at 1213 

(district court must have subject-matter jurisdiction to issue and 

enforce subpoena).  It failed to do so.  In its July Order, the District 

Court denied VEB’s Motion to Certify for Interlocutory Appeal, where 

VEB asserted its sovereign immunity, without so much as addressing 

the sovereign immunity argument.  The July Order had the effect of 
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ordering VEB to provide third-party discovery and thereby abrogated 

VEB’s immunity.  See JA497 (July Order).   

Thus, like the scheduling order in P&ID, the July Order is 

immediately appealable under the collateral-order doctrine.  962 F.3d at 

581-82.  Just as a briefing order is typically not immediately appealable, 

neither is the denial of a request to certify for appeal under 28 U.S.C. § 

1292(b) embodied in the July Order.  But as P&ID recognizes, a 

different rule obtains when sovereign immunity is at stake.  When an 

order forces an immune entity to bear the burden of litigation, an 

appeal will lie.  Id. at 582 (“[A]ppealability turns on what the order at 

issue does, not what it is called.”).  So it does here.   

Since the July Order is appealable, VEB’s appeal, filed 

within 30 days of the July Order, is timely and this Court has 

jurisdiction to review the July Order.  See 28 U.S.C. § 1291; Helmerich 

& Payne, 137 S. Ct. at 1323. 

B. This Court Also Has Appellate Jurisdiction to Review 

the December Order. 

This Court also has jurisdiction to review the December 

Order.  In its motion to certify an interlocutory appeal, VEB sought 

certification to appeal the December Order on multiple grounds, 
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including immunity from the District Court’s jurisdiction, the very issue 

raised in this appeal.  The July Order denied that relief, and VEB’s 

appeal from the July Order brings up for review the December Order 

too, even though VEB did not appeal from the December Order within 

30 days.  Indeed, “failure to timely appeal an immunity order under the 

collateral-order doctrine does not necessarily postpone review until the 

end of the case; it postpones review until another appealable order is 

entered.”  See Rubin v. Islamic Republic of Iran, 637 F.3d 783, 791 (7th 

Cir. 2011), as corrected (Apr. 1, 2011).  Because the July Order was 

“another appealable order,” id., VEB’s timely appeal of the July Order 

allows this Court to simultaneously review the earlier December Order, 

which also failed to consider VEB’s immunity. 

Rubin is a case in point.  There, the district court denied 

Iran’s immunity defense, and Iran failed to timely appeal that order.  

The district court later “rejected Iran’s claim of sovereign immunity” 

when it issued a discovery order, and “Iran’s timely appeal of that 

[second] order permit[ted] review of the earlier—and closely related—

immunity decision” under the collateral-order doctrine.  637 F.3d at 791; 

see also Weimer v. County of Fayette, 972 F.3d 177, 185 (3d Cir. 2020) 
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(confirming jurisdiction to review an order deciding immunity issues 

because a court order issued one year later “dealt with closely related 

immunity questions” and was timely appealed).  Here, as in Rubin, the 

District Court’s first order (the December Order) effectively denied 

immunity by failing to consider its subject-matter jurisdiction over the 

dispute.  Here, as in Rubin, the District Court’s second order (the July 

Order) provided the District Court a renewed opportunity to directly 

address the immunity issue.  And here, as in Rubin, the District Court’s 

failure to do so brings up for review both the first and second orders.   

Chabad has never disputed that VEB’s appeal of the July 

Order is timely.  This appeal thus gives this Court jurisdiction to 

consider the December Order, which involves a closely related issue 

(whether discovery can proceed against a sovereign).   See Rubin, 637 

F.3d at 790-91.   

V. IN THE ALTERNATIVE, THE COURT SHOULD ISSUE A 

WRIT OF MANDAMUS REVERSING THE ORDERS.  

A. The Court May Treat This Appeal as an Original 

Proceeding for Mandamus. 

If the Court concludes that the Orders are not appealable, 

the Court should treat VEB’s appeal as an original proceeding for 
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mandamus under the All Writs Act, 28 U.S.C. § 1651, as this Court has 

done on numerous occasions.  See Belize Soc. Dev. Ltd. v. Gov’t of Belize, 

668 F.3d 724, 733 (D.C. Cir. 2012) (treating appeal as a mandamus 

proceeding pursuant to appellant’s request in the response to appellee’s 

motion to dismiss); Ukiah Adventist Hosp. v. FTC, 981 F.2d 543, 548 

n.6 (D.C. Cir. 1992) (same); Dellinger v. Mitchell, 442 F.2d 782, 789 

(D.C. Cir. 1971) (this Court may “treat the attempted appeal as an 

application for mandamus and grant effective relief”). 

B. Mandamus Is Warranted Here. 

If a district court’s order constitutes a “clear abuse of 

discretion,” Cheney, 542 U.S. at 380-81, which is the case here, this 

Court has authority to grant mandamus relief.  A court abuses its 

discretion if its ruling (i) is based “on an erroneous view of the law,” 

(ii) is based “on a clearly erroneous assessment of the evidence,” or 

(iii) “cannot be located within the range of permissible decisions.”  SEC 

v. Rajaratnam, 622 F.3d 159, 171 (2d Cir. 2010); In re Volkswagen of 

Am., Inc., 545 F.3d 304, 310 (5th Cir. 2008) (en banc) (“A district court 

abuses its discretion if it:  (1) relies on clearly erroneous factual findings; 

(2) relies on erroneous conclusions of law; or (3) misapplies the law to 
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the facts.”); Kellogg, 756 F.3d at 762 (issuing mandamus where the 

court committed “a clear legal error”). 

An erroneous ruling justifies mandamus relief if three 

conditions are satisfied: 

(1)  the petitioner must ‘have no other adequate 

means to attain the relief [it] desires;  

(2)  the petitioner must satisfy the burden of 

showing that [its] right to issuance of the 

writ is clear and indisputable; and  

(3)  the issuing court must be satisfied that the 

writ is appropriate under the circumstances.  

 

Cheney, 542 U.S. at 380-81 (internal quotation marks and citations 

omitted).  This Court and other courts have found mandamus relief 

appropriate where, as here, issues of sovereign immunity are implicated.  

See, e.g., Papandreou, 139 F.3d at 251; Spacil v. Crowe, 489 F.2d 614 

(5th Cir. 1974); Ex parte Republic of Peru, 318 U.S. 578, 586 (1943); see 

also Doe v. Exxon Mobil Corp., 473 F.3d 345, 368 (D.C. Cir. 2007) 

(Kavanaugh J., dissenting) (“the mandamus principles . . . are properly 

applied . . .in cases in which the property of a foreign government is at 

stake”).  So too here.  VEB’s application satisfies the requirements for 

mandamus relief.   
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First, if the Court finds that the Orders are not appealable, 

VEB has no adequate alternative avenues for relief.  Contrary to 

Chabad’s assertion in seeking to dismiss VEB’s appeal, VEB is not 

relying on mandamus to avoid regular appellate channels.  The opposite 

is true.  VEB has taken every possible avenue to appeal the Orders, 

including seeking to certify the issues for appeal under 

28 U.S.C. § 1292(b), and now under 28 U.S.C. § 1291.  This Court, and 

other appellate courts, have repeatedly held that where a party sought, 

and was denied certification under Section 1292(b), they may pursue 

mandamus relief to review the underlying order.  Kellogg, 756 F.3d at 

761; see also In re Lott, 424 F.3d 446, 449 (6th Cir. 2005) (affirming 

authority to issue mandamus where the court “has refused to certify the 

issue pursuant to § 1292(b)”); In re United States, 463 F.3d 1328, 1337 

(Fed. Cir. 2006). 

Absent a writ of mandamus, VEB will have no adequate 

avenue of relief to vindicate its right to immunity under the FSIA.  

Rather, VEB will be faced with a choice:  comply with the Subpoena or 

face contempt sanctions from the District Court.  But that is no choice 

at all.  Either way, VEB’s immunity will be vitiated.  If VEB is required 
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to comply with discovery despite its immunity, its rights as an 

instrumentality of a foreign state within the meaning of the FSIA will 

be violated.  See Al Fayed, 229 F.3d at 275 (“a federal-court subpoena 

implicates [the] sovereign immunity” of the entity to which it issues 

(quotation marks omitted)).  So too if VEB is required to accept 

contempt sanctions.  As this Court explained, “the contempt route 

betrays a misunderstanding of immunity or diplomacy or both [and] 

offends diplomatic niceties even if it is ultimately set aside on appeal.”  

Papandreou, 139 F.3d at 252; see also United States v. Hemphill, 369 

F.2d 539, 543 (4th Cir. 1966) (“[A]ny litigant . . . is entitled to a writ of 

mandamus to avoid an appearance to show cause why he should not be 

held in contempt of court when the underlying order of the Court is 

clearly erroneous . . . .”).  VEB therefore cannot possibly be forced to 

wait until it is sanctioned to bring the issue of immunity before this 

Court. 

Second, VEB’s right to relief is clear and undisputable.  By 

issuing the Orders, the District Court committed two egregious errors 

constituting “clear abuse of discretion”:  by failing to determine whether 

it has subject-matter jurisdiction over a dispute involving VEB early in 
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the litigation and also by effectively denying VEB’s immunity in 

allowing the Subpoena to stand.  See Cheney, 542 U.S. at 380-81.  Each 

of these errors warrants a writ of mandamus.  Id.; Rajaratnam, 622 

F.3d at 171; Kellogg, 756 F.3d at 762. 

The District Court has no discretion to ignore VEB’s 

immunity defense or postpone a decision on such defense until later 

stages of litigation.  As explained above in Section IV(A), an 

instrumentality of a foreign state within the meaning of the FSIA, such 

as VEB, has an absolute right to a definitive determination of its 

immunity “at the threshold” of every proceeding.  See Helmerich & 

Payne, 137 S. Ct. at 1324; P&ID, 962 F.3d at 584 (“Because [sovereign] 

immunity protects foreign sovereigns from suit, it must be decided ‘[a]t 

the threshold of every action’ in which it is asserted.”).  The District 

Court was required to address VEB’s immunity defense and determine 

whether it has jurisdiction over a dispute with VEB “as early as 

possible,” Phoenix Consulting, 216 F.3d at 39, to avoid subjecting a 

sovereign entity to “attendant burdens of litigation,” Kilburn, 376 F.3d 

at 1126.  Yet the District Court failed to do so prior to ordering 

discovery from VEB.  See JA497 (July Order) (failing to address VEB’s 
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immunity or court’s jurisdiction over VEB); JA413 (December Order).  

The District Court thus clearly abused its discretion.  Where, as here, 

the challenged order constituted “a clear abuse of discretion,” the writ of 

mandamus is warranted.  See Cheney, 542 U.S. at 380; In re Clinton, 

973 F.3d 106, 113 (D.C. Cir. 2020) (same). 

Moreover, the District Court’s failure to address VEB’s 

immunity first in the December Order, and most recently in the July 

Order, effectively abrogates VEB’s immunity, to which it is indisputably 

entitled, and constitutes a clear legal error.  Such erroneous legal ruling 

by itself justifies the mandamus relief.  See Kellogg, 756 F.3d at 762 

(issuing mandamus where the court committed “a clear legal error”); 

Rajaratnam, 622 F.3d at 171 (a ruling based “on an erroneous view of 

the law” warrants a writ of mandamus); In re Volkswagen, 545 F.3d at 

310 (same).   

As explained above in Section I(B), it is well-established that 

an instrumentality of a foreign state within the meaning of the FSIA is 

immune from judicial process of U.S. courts absent an applicable 

exception to sovereign immunity.  See Phoenix Consulting, 216 F.3d at 

40 (“Once the defendant has asserted the jurisdictional defense of 
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immunity under the FSIA, the court’s focus shifts to the exceptions to 

immunity . . . .”); EIG Energy Fund, 894 F.3d at 344 (same).  An entity 

that otherwise benefits from sovereign immunity provided by the FSIA 

is immune from the jurisdiction of a U.S. court, including that court’s 

ability to compel compliance with a subpoena.  See Peninsula, 476 F.3d 

at 144 (agency or instrumentality of a foreign state is immune from 

third-party subpoena under the FSIA); Peterson, 563 F. Supp. 2d at 

275-76 (quashing third-party subpoenas issued against third-party 

instrumentalities of a foreign state that were immune under the FSIA).  

The record here amply demonstrates that VEB is an 

instrumentality of the Russian Federation within the meaning of the 

FSIA, see Section I(A) above, Chabad has not pointed to any applicable 

exception to sovereign immunity, and none applies here.  See Averbach, 

280 F. Supp. 2d at 951-52 (holding that VEB was an instrumentality 

under the FSIA).  The presumption of the sovereign immunity thus 

remains unrebutted and VEB is accordingly immune from the District 

Court’s jurisdiction.  The District Court, therefore, committed a clear 

legal error by allowing the Subpoena to stand.    

USCA Case #20-7078      Document #1900229            Filed: 05/26/2021      Page 73 of 85



 

56 

Third, mandamus is appropriate here because the Orders 

concern delicate issues of sovereign immunity and discovery 

particularly well-suited for mandamus.  See, e.g., Papandreou, 139 F.3d 

at 250 (mandamus appropriate because it would be “unseemly” to 

compel a foreign state’s President to disobey a court order and be held 

in contempt).  The writ is also warranted because the appeal implicates 

a significant legal issue—third-party discovery against 

instrumentalities of foreign states.  If allowed to stand, the Orders 

below will lead to far-reaching consequences incompatible with the 

FSIA’s purpose of “provid[ing] the sole basis for obtaining jurisdiction” 

over foreign states and their instrumentalities.  Nelson, 507 U.S. at 355; 

see also Republic of Argentina v. Weltover, Inc., 504 U.S. 607, 610-11 

(1992) (FSIA “establishes a comprehensive framework for determining 

whether a court in this country . . . may exercise jurisdiction over a 

foreign state”). 

Indeed, appellate courts have repeatedly held that 

determination of sovereign immunity is particularly suited for 

mandamus review.  For instance, a writ of mandamus was granted 

when Greece challenged an order directing a member of its cabinet to 
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provide discovery, Papandreou, 139 F.3d at 251; when Cuba objected to 

attachment of its ship, Spacil, 489 F.2d at 614; and when Peru sought to 

prevent a court from exercising jurisdiction over a Peruvian vessel, 

Peru, 318 U.S. at 586. 

Similarly, mandamus is frequently granted where the 

litigants challenge discovery rulings, like the Orders at issue here.  See, 

e.g., Schlagenhauf v. Holder, 379 U.S. 104 (1964) (granting mandamus 

relief challenging court’s order requiring defendant to submit to mental 

and physical examinations); Kellogg, 756 F.3d at 761 (granting 

mandamus relief to set aside an order allowing discovery of privileged 

communications); In re City of New York, 607 F.3d 923 (2d Cir. 2010) 

(granting mandamus relief to set aside orders compelling disclosure of 

undercover police reports in civil rights action); 16 Edward H. Cooper, 

Federal Practice & Procedure (Wright & Miller) § 3935.3 (3d ed. Oct. 

2020 update) (“Mandamus has shone prominently in the constellation of 

appellate devices to review discovery orders.”). 

The significance and the sensitivity of the matter before the 

Court is underscored by the opinion of the United States on the 

propriety of the third-party discovery sought by Chabad.  See JA121 (Ex. 
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5, Statement of Interest of the United States at 2, ECF No. 5-5) (“It is 

the United States’ position that the recent actions taken by Chabad . . . 

including third-party discovery seeking information about Russian 

assets . . . will harm . . . the foreign policy interests of the United 

States.”); see also Supplemental Statement of Interest of the United 

States at 3, Chabad, No. 05-cv-01548-RCL (D.D.C. Nov. 26, 2019), ECF 

No. 190 (stating that U.S. position on propriety of discovery efforts has 

not changed).  The United States has also consistently asserted that 

such discovery is impermissible because the FSIA does not grant U.S. 

courts jurisdiction to authorize the attachment of sovereign assets to 

satisfy a contempt judgment.  See JA125-JA130 (Ex. 5, Statement of 

Interest of the United States at 6-11, ECF No. 5-5).  The United States’ 

position thus reinforces the need for writ to issue.  See, e.g., Papandreou, 

139 F.3d at 251-52 (“[T]he intervention of the Department of State 

reinforces our own sense of the demands of international comity.”). 

*  *  * 

Absent a right to appeal, there are no adequate means other 

than mandamus for VEB to obtain relief from the district court’s clear 

abuse of discretion.  Because this matter concerns foreign sovereign 
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immunity and implicates significant issues concerning third-party 

discovery from the instrumentalities of foreign states, VEB requests 

that the Court issue the writ of mandamus reversing the Orders and 

directing the District Court to quash the Subpoena.   

CONCLUSION 

For these reasons, Court should reverse District Court’s 

Orders and grant VEB’s motion to quash the Subpoena.  In the 

alternative, Court should issue a writ of mandamus reversing the 

Orders and directing the District Court to quash the Subpoena.  
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28 U.S.C. § 1651 ............................................................................... ADD-3 
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28 U.S. Code § 1291 – Final decisions of district courts 

The courts of appeals (other than the United States Court of Appeals for 

the Federal Circuit) shall have jurisdiction of appeals from all final 

decisions of the district courts of the United States, the United States 

District Court for the District of the Canal Zone, the District Court of 

Guam, and the District Court of the Virgin Islands, except where a 

direct review may be had in the Supreme Court. The jurisdiction of the 

United States Court of Appeals for the Federal Circuit shall be limited 

to the jurisdiction described in sections 1292(c) and (d) and 1295 of this 

title. 

 

Foreign Sovereign Immunities Act 

28 U.S. Code § 1330 – Actions against foreign states 

(b) Personal jurisdiction over a foreign state shall exist as to every claim 

for relief over which the district courts have jurisdiction under 

subsection (a) where service has been made under section 1608 of this 

title. 

28 U.S. Code § 1603 – Definitions 

For purposes of this chapter— 

(a) A “foreign state”, except as used in section 1608 of this title, includes 

a political subdivision of a foreign state or an agency or instrumentality 

of a foreign state as defined in subsection (b). 

(b) An “agency or instrumentality of a foreign state” means any entity— 

(1) which is a separate legal person, corporate or otherwise, and 

(2) which is an organ of a foreign state or political subdivision 

thereof, or a majority of whose shares or other ownership interest 

is owned by a foreign state or political subdivision thereof, and 
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(3) which is neither a citizen of a State of the United States as 

defined in section 1332 (c) and (e) of this title, nor created under 

the laws of any third country. 

28 U.S. Code § 1604 – Immunity of a foreign state from jurisdiction 

Subject to existing international agreements to which the United States 

is a party at the time of enactment of this Act a foreign state shall be 

immune from the jurisdiction of the courts of the United States and of 

the States except as provided in sections 1605 to 1607 of this chapter. 

All Writs Act 

28 U.S.C. § 1651 – Writs  

(a) The Supreme Court and all courts established by Act 

of Congress may issue all writs necessary or appropriate in aid of their 

respective jurisdictions and agreeable to the usages and principles of 

law. 

(b) An alternative writ or rule nisi may be issued by a justice or judge of 

a court which has jurisdiction. 
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