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I. INTRODUCTION 

The Direct Purchaser Plaintiff (“DPP”), Commercial Food Preparer Plaintiff 

(“CFP”), and End Payer Plaintiff (“EPP”) Classes hereby jointly present this 

supplemental brief to the en banc Court, which responds to the brief (ECF 149 

(“Br.”)) filed by the remaining Defendants-Appellees StarKist Co. and Dongwon 

Industries Co., Ltd. (collectively “StarKist”). 

The district court properly certified this case as a class action after faithfully 

complying with the requirements of Rule 23. Its order follows a well-established 

body of antitrust and class certification jurisprudence from the Supreme Court, this 

Circuit, numerous other circuits, and district courts across the United States. On 

appeal, this Court’s review is narrowly circumscribed. Ruiz Torres v. Mercer 

Canyons Inc., 835 F.3d 1125, 1132 (9th Cir. 2016) (“Torres”) (“[w]e review the 

district court’s class certification order for abuse of discretion and the findings of 

fact upon which it relied for clear error”). Technical or harmless defects in a class 

certification order do not require reversal, because this Court may affirm the opinion 

on any grounds supported by the record. Castillo v. Bank of Am., NA, 980 F.3d 723, 

728 (9th Cir. 2020) (“Castillo”) (citing Hanon v. Dataproducts Corp., 976 F.2d 497, 

508 (9th Cir. 1992)). 

StarKist, which pleaded guilty to a felony and admits to participating in a price 

fixing cartel, now contests just one facet of the district court’s finding of 
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predominance pursuant to Rule 23(b)(3): whether Plaintiffs can prove at trial that all 

or virtually all class members were injured by Defendants’ admitted antitrust 

violations. But this issue—whether the methodologies used by the various Classes’ 

experts are capable of demonstrating classwide impact at trial—was fully considered 

by the district court, which found that Plaintiffs met this standard. See Excerpts of 

Record (“ER”) at ER29, 35-39, 54-55. 

StarKist contended in the district court that Plaintiffs’ expert and record 

evidence was incapable of proving common impact. ER14-23 (“Defendants contend 

that Dr. [Russell] Mangum’s [DPPs’ expert] model suffers from multiple 

deficiencies, rendering the model—and thus the DPPs’ common evidence—

incapable of proving common impact to the Class.”). It even falsely maintained that 

the existence of large numbers of uninjured class members is conceded, but that 

concession has never been made. The opposite is true—Plaintiffs’ experts testified 

that “all or virtually all” of the class members were impacted. ER639 (DPPs), 364 

(EPPs), 1828, 1851-81 (CFPs).1 

                                                 
1 For example, in the CFP case, Defendants’ expert, Dr. Laila Haider (“Haider”), did 
not even offer any percentage estimate of uninjured class members. Defendants did 
not cite the presence of uninjured CFP class members in opposing class certification. 
For each of the CFP purchasers from relevant distributor intermediaries US Foods 
and Sysco, CFP’s expert, Dr. Williams (“Williams”) estimated that over 99% of CFP 
class members were injured as a result of Defendants’ anticompetitive conduct, 
when Williams compared actual and but-for prices for each customer’s transactions 
during the damage period. ER1877-78. For all of the relevant six distributors that 
resold to CFP class members, Williams found that, whether evaluated by product or 
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On appeal, StarKist rehashes many—though not all—of the alleged defects in 

Plaintiffs’ experts’ opinions that it told the district court necessarily defeat 

predominance on the question of impact. Br. at 7, 24-26 (summarizing StarKist’s 

contentions that Plaintiffs’ experts’ models generate “false positives”; flunk the 

“Chow Test”; use cost indices and not “actual” costs; and are not capable of 

demonstrating injury to 28% of the direct purchaser class). Each of these points was 

considered by the district court, and each was found to lack merit.  

StarKist’s expert, Dr. John Johnson (“Johnson”), declined to offer his own 

opinion on “whether common impact can be shown in this case”. ER743. Instead, 

Johnson ran a regression that sliced the direct purchaser transactional data so finely 

that he was no longer able to provide any mathematical or statistically significant 

result for 28% of the class members. StarKist’s suggestion that its own expert’s 

insufficient analyses demonstrates that Plaintiffs’ models are incapable of proving 

classwide impact is just plain wrong. 

Indeed, the district court observed that looking at the statistically significant 

results generated by Johnson, his model implies that 98% of class members were 

injured. ER16. Those results—in combination with Plaintiffs’ experts’ econometric 

                                                 
by state, the percentages of total dollar sales that have positive and statistically 
significant pass-through rates to CFPs class members ranged from 96% to 100%. 
ER1868-69. 
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and other statistical work, and their assessment of industry dynamics2—all 

demonstrate that Plaintiffs have put forth evidence that is capable of proving 

classwide impact at trial. 

Indeed, the district court’s rigorous analysis of Defendants’ contentions as to 

the DPP class alone spanned nine pages of its 59-page opinion and ended with the 

following finding rejecting them: “The evidence put forward by the DPPs, including 

Dr. Mangum’s regression model, supplemented by the correlation tests, the record 

evidence, and the guilty pleas and admissions entered in this case, is sufficient to 

show common questions predominate as to common impact. The DPPs have 

therefore met their burden.” ER24. Similar findings were made with respect to the 

other two classes. ER35 (“the same reasoning for why the Court rejected those 

arguments above applies with equal force here” (emphasis added)); ER38-39, 54-

55. Those findings were premised on substantial evidence and thus did not constitute 

clear error. 

This Court appears most interested in a component of the overall 

predominance analysis required by Rule 23(b)(3)—whether the district court must 

identify uninjured class members and ensure that not more than a de minimis number 

                                                 
2 Kleen Prods. LLC v. Int’l Paper Co., 831 F.3d 919, 927-28 (7th Cir. 2016) 
(“Kleen”) (“several types of evidence” supported the district court’s determination 
that classwide impact was capable of common proof, including market structure and 
concentration, vertical integration, barriers to entry, lack of substitutes, low demand 
elasticity, and product homogeneity). 
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of them are included in the Classes proposed by the Plaintiffs. The Ninth Circuit’s 

holding in Torres provides the analytical framework necessary to resolve this issue, 

which turns on whether the proposed class members were never “exposed to” the 

legal wrong or whether injury is a disputed question of fact.  

Courts sometimes do deny certification of classes with a great number of 

members that were incapable of suffering the injury alleged. But that reluctance 

wanes when the fact of injury is disputed by the parties. In the latter situation, the 

predominance inquiry turns on whether the plaintiffs’ evidence is capable of 

ultimately proving classwide impact at trial.  

The now-vacated opinion by the original three-judge panel, Olean Wholesale 

Grocery Coop., Inc v. Bumble Bee Foods, LLC, 993 F.3d 774, 782 (9th Cir. 2021) 

(“Olean”), did not recognize this distinction and incorrectly appended to Rule 

23(b)(3) a rigid obligation by the district court to determine at class certification how 

many class members were, in fact, injured by Defendants’ conduct before certifying 

the Classes. That command—to weigh the evidence and determine who was injured 

and (perhaps) who was not—and then certify only if the district court finds that a de 

minimis number of class members are uninjured, usurped Plaintiffs’ Seventh 

Amendment right to a jury trial on the question of injury.  

It also directly contravened Supreme Court guidance on the scope of a district 

court’s fact-finding mandate under Rule 23, and on prior dictates of this Circuit and 

Case: 19-56514, 09/10/2021, ID: 12225972, DktEntry: 162, Page 11 of 38



 

6 

others. Amgen Inc. v. Conn. Ret. Plans & Tr. Funds, 568 U.S. 455, 459 (2013) 

(“Amgen”) (requiring that “questions common to the class predominate, not that 

those questions will be answered, on the merits, in favor of the class”); Ellis v. 

Costco Wholesale Corp., 657 F.3d 970, 983 (9th Cir. 2011) (“Ellis”) (“[w]e agree 

that the district court was not required to resolve factual disputes regarding … 

whether women were in fact discriminated against in relevant managerial positions 

at Costco”); Hydrogen Peroxide Antitrust Litig., 552 F.3d 305, 311-12 (3d Cir. 2008) 

(“Hydrogen Peroxide”) (plaintiffs only required to “demonstrate that … antitrust 

impact is capable of proof at trial through evidence that is common to the class rather 

than individual to its members”).  

Here, the district court: (1) rigorously analyzed Plaintiffs’ legal theories and 

proposed proof (ER10) (“the Court must ‘conduct[] a thorough review of 

[p]laintiffs’ theory and methodology’ to ensure … ‘the predominance requirement 

is met.’”); (2) correctly applied this to questions of impact (ER10) (“the inquiry must 

be to determine if the proffered expert testimony has the requisite integrity to 

demonstrate class-wide impact”); and (3) considered each of the Defendants’ 

contentions in detail before making its finding that common questions of impact 

predominated. That finding, supported by substantial evidence, may not now be 

second-guessed on review.  
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II. COUNTERSTATEMENT OF THE CASE 

Plaintiffs’ appellate brief (ECF No. 53) provides a comprehensive summary 

of the case, as well as a primer on how regression modeling is often used as one 

component of an holistic assessment of antitrust injury. Briefly, however, this 

multidistrict litigation arose out of a United States Department of Justice (“DOJ”) 

investigation into price-fixing in the packaged tuna industry. The primary producers 

of packaged tuna were and are StarKist, Bumble Bee, and COSI. 

COSI sought leniency from the DOJ and confessed to price-fixing. StarKist 

and Bumble pled guilty to felony violations of the Sherman Act. Bumble Bee’s CEO 

was convicted at trial, and three other executives from COSI and StarKist pled guilty 

to violations of the Sherman Act. See Suppl. Excerpts of Record (“SER”) at SER1, 

11, 24, 37, 50, 63, 73, 80, 93, 102; ECF No. 53 at 4-8. The Bumble Bee guilty plea 

describes the illegal conduct as follows: “the defendant, through its officers and 

employees, including high-level personnel of the defendant, participated in a 

conspiracy among major packaged-seafood-producing firms, the primary purpose of 

which was to fix, raise, and maintain the prices of packaged seafood sold in the 

United States.” SER7. 

At class certification, the district court was presented with extensive record 

evidence and the live testimony of five antitrust economists (one for each of the 

Classes and two retained by Defendants) at a three-day evidentiary hearing. The 
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district court was well-situated to evaluate each witness’s credibility and 

persuasiveness on direct and cross-examination. Six months following the hearing, 

the district court issued a thorough opinion granting class certification that carefully 

evaluated the parties’ evidence and arguments. ER1-59. Defendants sought 

permission to appeal pursuant Rule 23(f), which was granted.  

On appeal, a panel of this Court issued an opinion that reviewed, in detail, 

how econometric evidence can be utilized to evaluate questions of class-wide impact 

in antitrust cases and found that “Plaintiffs’ representative evidence can prove the 

classwide impact element of Plaintiffs’ price-fixing theory of liability and, thus, may 

be used to establish predominance.” Olean, 993 F.3d at 787. However, the panel 

additionally stated that the district court failed to “resolve the competing expert 

claims on the reliability of Plaintiffs’ statistical model” because “Defendants’ expert 

provided testimony and alternative statistical modeling that suggested Plaintiffs’ 

data was methodologically flawed and was unable to show impact for up to 28% of 

the class—not 5.5%, as Plaintiffs’ expert insists.” Id. at 791-92.3  

                                                 
3 As a point of clarification, the district court explained that it was the model of 
defense expert Johnson that was incapable of determining injury to up to 28% of the 
class, and not Mangum’s model. ER15 (“Dr. Johnson claims his model finds that 
only 72% of the DPPs show a positive, statistically significant impact”). Mangum 
did not concede any instances of non-injury. The 5.5% figure referenced by the panel 
is the result of one (of many) robustness tests that Mangum used to confirm that his 
“Pooled Regression Model” was not masking substantial numbers of uninjured class 
members. ER612 (clarifying that this particular robustness test was “something 
extra” and “a confirmation” of his base modeling, but “it’s not my common impact 
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On the panel’s second point, it appears to have overlooked the fact that the 

district court confronted the experts’ competing contentions. The district court 

dismissed Johnson’s 28% figure as the product of an artificially provoked sample 

size problem. ER16. See also In re Capacitors Antitrust Litig. (No. III), No. 17-md-

02801-JD, 2018 WL 5980139, at *8 n.4 (N.D. Cal. Nov. 14, 2018) (rejecting a 

similar technique from Johnson as creating sample size problems). 

After discussing Mangum’s model and Johnson’s criticisms, the district court 

concluded that “[c]lass members would still be able to point to the same 

econometric model as it pertains to similarly situated Class members as proof. 

This, along with the record evidence, guilty pleas, and market characteristics, 

shows that all Class members will still use common evidence and that common 

questions will continue to predominate over the case.”). ER17 (emphases added).4 

                                                 
analysis”). Mangum’s opinion, based on the totality of the evidence, including his 
Pooled Regression Model, other economic analyses he performed, and the record 
evidence, including the guilty pleas, caused him to conclude that “all or nearly all of 
the class members in the direct purchaser class were impacted by this conspiracy”. 
ER639; see also ER593 (noting that non-regression statistical analyses and record 
evidence alone would also support a “belief that the impact would be common to all 
purchasers”). 
 
4 In the non-class context, courts routinely permit antitrust plaintiffs to prove impact 
arising from allegedly anticompetitive conduct by benchmarking the experience of 
other similarly situated market participants. MM Steel, L.P. v. JSW Steel (USA) Inc., 
806 F.3d 835, 851-52 (5th Cir. 2015) (affirming use of competing firm’s higher 
gross-profit margin as yardstick because firm was reasonably similar to plaintiff); 
LePage’s Inc. v. 3M, 324 F.3d 141, 165 (3d Cir. 2003) (“an expert may construct a 
reasonable offense-free world as a yardstick for measuring what, hypothetically, 
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The source of the panel’s concern appears to emanate from the district court’s 

subsequent observation:  

But determining which expert is correct is beyond the scope of this 
Motion. To determine whether class certification is appropriate, “the 
Court is only concerned with whether the method itself is capable of 
showing [impact] to all, or nearly all of the Class members—not that it 
does in fact show that the injury occurred.” Optical Disk, 2016 WL 
467444, at *11.  
 
While Defendants’ arguments are “characterized as a dispute over the 
very feasibility of [P]laintiffs’ analysis,” the Court believes that 
Defendants “are actually arguing that [P]laintiffs’ multiple regression 
analysis, done a slightly different way (i.e., the ‘right’ or ‘better’ way), 
does not prove what they claim it proves.” See In re Ethylene Propylene 
Diene Monomer Antitrust Litig., 256 F.R.D. 82, 100 (D. Conn. 2009). 
“In essence, the defendants are asking the court to determine which 

                                                 
would have happened ‘but for’ the defendant’s unlawful activities.”); Rossi v. 
Standard Roofing, Inc., 156 F.3d 452, 486 (3d Cir. 1998) (yardstick comparison of 
profits to reasonably similar business “is sufficient to establish [antitrust] 
causation”); Am. Bar Ass’n, Proving Antitrust Damages: Legal & Economic Issues 
246 (3d ed. 2017). For this reason, in antitrust cases where price-fixing conduct is 
targeted at the entire market, the type of pooled regression model utilized by 
Plaintiffs’ experts are proper. See In re Zetia (Ezetimibe) Antitrust Litig., 7 F.4th 
227, 238 (4th Cir. 2021) (“we find no issue with the practice of proving injury by 
class-wide averages, which the district court correctly characterized as ‘common.’”); 
In re: Suboxone (Buprenorphine Hydrochlorine And Naloxone) Antitrust Litig., 967 
F.3d 264, 272 (3d Cir. 2020) (“the Purchasers’ theory of injury and damages is 
provable and measurable by an aggregate model relying on class-wide data”); In re 
Disposable Contact Lens Antitrust, 329 F.R.D. 336, 380, 387 (M.D. Fla. 2018); 
Wortman v. Air New Zealand, 326 F.R.D. 549, 559-60 (N.D. Cal. 2018); In re 
Nexium (Esomeprazole) Antitrust Litig., 296 F.R.D. 47, 57-59 (D. Mass. 2013), 
aff’d, 777 F.3d 9 (1st Cir. 2015) (“Nexium”); Giuliano v. Sandisk Corp., No. C 10-
2787, 2015 WL 10890654, at *18 (N.D. Cal. May 14, 2015) (citing numerous other 
cases). 
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multiple regression model is most accurate, which is ultimately a merits 
decision” and does not defeat predominance. 

ER23-24. 

The district court identified the appropriate standard for assessing a plaintiff’s 

class certification evidence: whether it is capable of proving impact to all or virtually 

all of the class. This standard is widely accepted in other circuits.5 One judge in this 

Circuit identified “a roadmap widely accepted in antitrust class actions that use[s] 

evidence of general price effects plus evidence of a price structure to conclude that 

common evidence is capable of showing widespread harm to the class.” In re High-

Tech Emp. Antitrust Litig., 985 F. Supp. 2d 1167, 1206 (N.D. Cal. 2013). 

The district court held that Plaintiffs’ evidence meets this standard. In fact, all 

of the robustness testing that underpinned Magnum’s “Pooled Regression Model” 

demonstrated widespread impact across the class—large and statistically significant 

overcharges were observed by Defendant; fish type (white or light meat), package 

type (can or pouch), and customer type (retail v. foodservice v. Wal-Mart, etc.). 

SER121.  

Mangum even checked to see if Wal-Mart (the largest direct purchaser), might 

have been able to avoid Defendants’ conspiratorial price increases and found that it 

                                                 
5 Nexium, 296 F.R.D. at 57-59; Hydrogen Peroxide, 552 F.3d at 311-12; In re 
Deepwater Horizon, 739 F.3d 790, 811 (5th Cir. 2014), reh’g en banc denied, 756 
F.3d 320 (5th Cir. 2014) (“Deepwater”). 
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did not. ER610 (“I was able to check that, and it’s just not the case. They still have 

a substantial, statistically significant overcharge.”). The experts for the EPP and CFP 

classes similarly found widespread overcharges across the direct purchasers. 

ER1863, 1868-69 (CFP’s expert found positive, statistically significant overcharges 

for the direct purchasers specializing in food service (i.e. Sysco) and that these direct 

purchasers, including Costco, passed on the overcharge); ER1997-99; ER364 (EPP’s 

expert found overcharges for each of the ten largest retailers). 

As Mangum testified, every one of his robustness tests returned “[s]tatistically 

significant, positive overcharges” with “[n]o exceptions”. SER121. Two additional 

robustness tests (one of which was discussed by the panel) were performed to assess 

whether substantial numbers of uninjured class members might be lurking within the 

direct purchaser class definition. Each of these robustness tests also demonstrated 

widespread impact. One manifestation of this additional robustness test implied that 

at least 97.2% of the class members were injured. ER612-13. Mangum tweaked this 

test slightly and obtained results that implied that at least 94.5% of the class members 

were injured. ER612. All of these robustness tests combined to support his opinion, 

based on the totality of the evidence, that all or virtually all of the direct purchaser 

class was impacted by Defendants’ conspiracy.  

Moreover, the undisputed results of Defendants’ expert’s competing 

customer-by-customer regression model support the notion that the price-fixing 
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conduct at issue here caused widespread harm that is capable of resolution on a class 

basis. ER16 (cleaned up) (district court’s finding that: “Dr. Mangum recreated Dr. 

Johnson’s regression model. The results show that [Johnson’s] model is unable to 

create any result for 61 members of the proposed DPP Class, and that, of the 

remaining DPP customers, only 442 in Dr. Johnson’s model had data sufficient to 

result in statistically significant coefficients. Dr. Mangum notes that, looking at only 

the statistically significant results, 98% of the DPPs showed positive overcharges. 

And, looking at all customers that produced any type of result in Dr. Johnson’s 

model—statistically significant or not—94% had positive overcharges.”). 

It was this latter observation by the district court—that StarKist’s own expert’s 

customer-by-customer regression methodology also demonstrated widespread 

impact to the direct purchaser class—which allowed it to properly find that questions 

of common impact predominated without wholly rejecting Johnson’s methodology. 

Ellis, 657 F.3d at 983-84 (explaining that the district court’s Rule 23 fact-finding 

mandate is limited to “resolv[ing] any factual disputes necessary to determine 

whether there was a common pattern and practice that could affect the class as a 

whole” and emphasizing that the district court need only resolve “the critical factual 

disputes” concerning common impact). 

Antitrust courts analyzing predominance studiously avoid resolving 

unnecessary disputes between the dueling experts because it drags them too far into 
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the merits of the dispute. For example, in one very recent case, the district court 

certified a class where a defense expert challenged the plaintiffs’ expert contention 

that 95% of consumers would switch to the competitive product in the absence of 

anticompetitive conduct. In re EpiPen (Epinephrine Injection, USP) Mktg., Sales 

Pracs. & Antitrust Litig., No. 18-MD-2819, 2020 WL 1180550, at *28-35 (D. Kan. 

Mar. 10, 2020). The court explained that “to the extent defendants’ arguments about 

but-for prices are merit-based arguments, the court can’t decide them now.” Id. And 

it concluded that the plaintiff’s expert “provides a plausible method for 

determining—across all classes—the number of class members who may not have 

sustained injury from defendants’ conduct.” Id. 

Indeed, in Ellis, this Court simply required “significant proof” of common 

impact across the class rather than a clear winner on that score. Id. at 983. And it 

rejected the notion that the district court must decide that one expert’s statistical 

analysis is “more credible” before certifying a class. Id. at 983 n.8. Under these 

circumstances, Mangum’s analysis, as corroborated by the undisputed results of 

Johnson’s the customer-by-customer regression methodology, is of sufficient heft 

that the district court could rely on it to support its finding that impact was capable 

of resolution on a classwide basis.6  

                                                 
6 It is worth mentioning the remarkable consistency in the econometric results 
performed by the Plaintiffs’ and Defendants’ experts. Mangum reported two 
robustness tests implying impact to at least 94.5% and 97.2% of the direct 
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III. THE DISTRICT COURT PROPERLY FOUND THAT CLASS 
MEMBER DIFFERENCES DO NOT DEFEAT PREDOMINANCE 

 StarKist’s supplemental brief emphasizes purported variations in the way 

packaged tuna sales are made to direct purchasers in order to suggest that some 

subsets of direct purchasers might have been uninjured by Defendants’ price-fixing 

conduct. The assertion that some individualized factors make certification 

impossible is a common defense tactic, but “[i]f the Court finds the experts credible 

and their methods reliable, and that the proposed experts’ models account for 

variation in the class ….” it should be certified. Andrews v. Plains All Am. Pipeline, 

L.P., No. CV 15-4113, 2017 WL 10543402, at *5 (C.D. Cal. Feb. 28, 2017), 

amended by 2019 WL 6647928 (C.D. Cal. Nov 22, 2019). Indeed, the Supreme 

Court noted that “[p]redominance is a test readily met in certain cases alleging … 

violations of the antitrust laws.” Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 625 

(1997). 

                                                 
purchasers. Johnson’s customer-by-customer methodology—flawed as it is—
returned nearly identical results—94% injured (including statistically insignificant 
results) and 98% injured (using only statistically significant results). CFPs cannot be 
said to have engaged in averaging that Defendants suggest. CFPs won certification 
of a class of entities that purchased large-sized packaged tuna products from only 
six specified direct purchaser intermediaries. CFPs’ expert witness, Williams, 
estimated distributor-specific overcharges for each of these six distributors and 
found positive and statistically significant overcharges for each of these six 
distributor intermediaries for their purchases of large-size packaged tuna products, 
which were exclusively resold to CFP class members by definition. ER1867, Fig. 2. 
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The distinctions among customers identified by StarKist include so-called 

“power buyers”, but Wal-Mart paid an overcharge despite its bargaining power, see 

ER610 (Mangum), 345 (Dr. David Sunding, EPPs’ expert). Furthermore, every one 

of the ten largest buyers of tuna had a positive and statistically significant 

overcharge. ER364. Nevertheless, StarKist suggests that some big direct purchasers 

were not injured—and points to Costco as one example. But this issue was addressed 

at the hearing, and EPPs’ expert, Dr. Sunding explained to the district court how the 

defense experts’ sloppy analysis led to misleading results. Sunding pointed out that 

Haider only used four observations of Costco data to estimate the overcharge, and 

failed to account for a package size change within that data, to come to the wrong 

conclusion that Costco was uninjured. ER349-57. Haider neither disputed these facts 

nor corrected the data error.  

StarKist cites to a chart prepared by Johnson that purports to show a wide 

variation in pricing of “COSI’s 5-ounce Cans of Chunk Light In Water [I]n February 

2014”. Br. at 5. This evidence was presented to the district court at class certification, 

but was found to be unpersuasive, and substantial evidence supported that 

determination. Defendants know that that pricing amongst buyers must fall within a 

pre-defined “sandbox” and that pricing is always close because each of the 

Defendants confront the same cost constraints. See ER587-89 (referencing Michael 

White’s testimony).  

Case: 19-56514, 09/10/2021, ID: 12225972, DktEntry: 162, Page 22 of 38



 

17 

As Mangum pointed out, pricing variations to direct purchasers within a given 

month are common in this industry; indeed, they are specifically accounted for by 

Defendants on an annualized basis. Some buyers choose to purchase using an “every 

day low price” strategy. Others seek quarterly rebates. ER1995-97.  

Accordingly, StarKist’s myopic look at pricing in February 2014 is entirely 

insufficient to undermine the district court’s conclusion that Plaintiffs’ evidence “is 

sufficient to show common questions predominate as to common impact.” ER24. In 

fact, the regression results generated by every expert (including StarKist’s) reveal 

the truth—there was widespread impact across the Classes. The deferential abuse of 

discretion standard precludes this Court from second-guessing that decision now. 

Indeed, this Court has repeatedly stated that “[w]hen reviewing an order granting 

class certification, ‘we accord the district court noticeably more deference than when 

we review a denial.’” Torres, 835 F.3d at 1132 (quoting Abdullah v. U.S. Sec. 

Assocs. Inc., 731 F.3d 952, 956 (9th Cir. 2013)). 

IV. STARKIST’S OTHER CRITICISMS WERE RIGHTLY 
REJECTED BY THE DISTRICT COURT 

StarKist also questions the viability of Plaintiffs’ experts’ opinions on the 

grounds that their regression models generate “‘false positives’—i.e., showing 

impact where, by definition, there could not be any” Br. at 7. StarKist argued to the 

district court that Plaintiffs’ regression methodology could be run using packaged 

tuna prices for “non-defendant” tuna to reveal an amorphous flaw in Plaintiffs’ 
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regression methodology. Defendants’ theory was that a correctly specified model 

could never find an overcharge on packaged tuna pricing of non-conspiring 

producers. This argument was considered by the district court—and rejected (ER19-

20)—in light of well-established economic theory concerning a cartel’s “umbrella” 

effects and Johnson’s failure to exclude Defendants’ own tuna products from his so-

called “false positives” analysis. See ER1300-17 (failure of Johnson’s “false 

positives” contention). The district court noted that “[w]hile Defendants point to 

possible false positives, Dr. Mangum explains those results using sound econometric 

principles that are not obviously contrary to the theory of the case.” ER20.  

Next, StarKist argues that Plaintiffs’ experts “fabricated” cost indices instead 

of using Defendants’ actual cost data. Br. at 7. As an initial matter, Johnson himself 

admits that creating a cost index, as Mangum did, is a well-accepted econometric 

technique. ER752. Moreover, even Johnson did not rigidly adhere to his preference 

for so-called “actual” cost data. StarKist’s cost data turned out to be unusable, and 

so Johnson simply omitted it from his cost series and chose to allow Bumble Bee 

and COSI accounting costs to serve as a proxy for those of StarKist. See ER1333 

nn.158-159. 

Mangum also pointed out why simply using internal accounting data, which 

often includes arbitrary cost allocation determinations by accounting personnel, can 

obscure an accurate assessment of the economic costs confronting an industry. 
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Indeed, at the hearing, Mangum demonstrated that Defendants’ cost accounting was 

unreliable. See ER78-82, SER 125 (Bumble Bee’s accounting costs varied for the 

same product on the same day, revealed that costs were arbitrarily allocated on a per 

transaction basis). The district court examined the cost evidence and rejected 

Johnson’s challenge to Plaintiffs’ experts’ cost indices. ER23 (“Dr. Mangum’s use 

of costs in this case is reasonable.”). 

StarKist further claims that a “Chow Test” of Mangum’s regression model 

demonstrated that it was not capable of classwide proof of impact. The district court 

fully considered this argument, noting that “virtually any regression model 

eventually will fail one or more tests if enough tests and specifications are run, even 

if nothing is wrong with the model.” See ER19 (quoting American Bar Ass’n, 

Econometrics: Legal, Practical, and Technical Issues at p. 324 (2nd ed. 2014)). As 

was the case with StarKist’s other criticisms, the district court concluded that the 

Plaintiffs’ experts’ “pooled” regression models were sufficient to prove classwide 

impact—i.e., they did not improperly mask uninjured class members—explaining 

that Johnson’s tests “are ripe for use at trial but, at this stage, are not fatal to a finding 

of class-wide impact.” ER19. That was a reasonable determination, particularly 

since Johnson’s own customer-by-customer regression methodology implies that at 

least 98% of direct purchasers for whom a statistically significant result could be 
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obtained were shown to be impacted by the conspiracy. The district court did not 

abuse its discretion in certifying the Classes over this criticism.7 

Finally, Defendants improperly ask this Court to question whether the district 

court placed the Rule 23 burden on them when it wrote “[u]ltimately, Defendants 

have not persuaded the Court that Dr. Mangum’s model is unreliable or incapable of 

proving impact on a class-wide basis.” ER24. In the context of the district court’s 

explicit rejection of a number of Johnson’s critiques in the prior paragraphs of the 

opinion, this comment is hardly surprising. The district court immediately followed 

up its finding that “common questions predominate as to common impact” by noting 

that “[t]he DPPs have therefore met their burden.” Id. Nothing about the opinion 

suggests that the district court thought Defendants held any Rule 23 burden. 

 

                                                 
7 Chow Tests are explained at ER1318-26. This test can answer only one question: 
Are the parameters of two or more data sets exactly identical? ER1320 (“‘important 
limitation of the Chow test … is that the null hypothesis allows for no differences at 
all between the groups.’”). As noted above, one of the robustness tests Mangum 
employed was to run separate regressions for each of the three producers of packaged 
tuna, and he showed overcharges by Defendant as follows: 9 percent for StarKist; 
10 percent for Bumble Bee; and 11 percent for COSI. ER1326. These results fail the 
Chow Test because not every parameter in the three models, including the 
overcharge coefficient, is statistically identical. But that has no practical 
significance when the question is whether Defendants’ conduct caused a market 
overcharge. The results of the robustness test clearly demonstrate that each 
Defendant overcharged for packaged tuna by approximately 10%. 

Case: 19-56514, 09/10/2021, ID: 12225972, DktEntry: 162, Page 26 of 38



 

21 

V. DE MINIMIS DETERMINATIONS ARE NOT APPROPRIATE ON 
THE FACTS OF THIS CASE 

In Torres, the Ninth Circuit considered how (and when) overbreadth can 

impact the class certification analysis. With respect to what the Ninth Circuit in 

Torres called “definitional overbreadth”, courts consider whether a “large” or 

“great” number of the proposed class members were never exposed to any injury 

caused by the defendants’ actions. The criterion in such situations is whether the 

class is “‘defined so broadly as to include a great number of members who for some 

reason could not have been harmed by the defendant’s allegedly unlawful conduct.’” 

Torres, 835 F.3d at 1138 (emphases added, citing Newberg on Class Actions § 2:3 

(quoting Messner v. Northshore Univ.y HealthSystem, 669 F.3d 802, 824 (7th Cir. 

2012) (“Messner”)). Elsewhere in Torres, the Ninth Circuit referred to “large 

numbers of class members” who were unexposed to the challenged misconduct. 835 

F.3d at 1136; Messner, 669 F.3d at 825 (a class should not be certified if it is apparent 

that it contains a “great many persons” who have suffered no injury at the hands of 

the defendant; but “[t]here is no precise measure for ‘a great many.’ Such 

determinations are a matter of degree, and will turn on the facts as they appear from 

case to case.”).  

Both prior to and after Torres, courts in this Circuit have declined to certify 

classes that are definitionally overbroad. See Castillo, 980 F.3d at 730 (“If many 

class members have no claim whatsoever because they ‘were never exposed to the 
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challenged conduct to begin with,’ the class does not satisfy Rule 23(b)(3)”); Moore 

v. Apple Inc., 309 F.R.D. 532, 542 (N.D. Cal. 2015) (“Moore”) (“The inclusion of 

class members whom, by definition, could not have been injured is ... indicative of 

the individualized inquiries that would be necessary to determine whether a class 

member has suffered any injury in the first place.”).  

Torres recognized a second type of potential overbreadth, which it described 

as “empirical overbreadth”. This type of potential overbreadth is not properly 

resolved prior to class certification because it turns on fundamental fact disputes 

concerning the question of injury. As the Ninth Circuit explained, “[e]mpirically, 

Mercer contends that the class is too broad because it includes a subset of people 

exposed to—yet ultimately not harmed by—a policy” but Mercer “fails to reveal a 

flaw that may defeat predominance, such as the existence of large numbers of class 

members who were never exposed to the challenged conduct to begin with.” 835 

F.3d at 1136. The rule is similar in other circuits. See, e.g., Deepwater, 739 F.3d at 

811 (“As the Supreme Court explained, a ‘contention’ regarding the class members’ 

injury is sufficient to satisfy Rule 23”). 

The standard espoused by the Ninth Circuit in cases of empirical or contingent 

overbreadth is consistent with the Supreme Court’s opinion in Amgen. There, the 

Court said that “Rule 23 grants courts no license to engage in free-ranging merits 

inquiries at the certification stage.” 568 U.S. at 466. Nor does it require that all class 
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members show at the certification stage that they are entitled to a monetary recovery; 

such a requirement would “put the cart before the horse” by conditioning 

certification on the plaintiffs’ “first establish[ing] that [they] will win the fray.” Id. 

at 460. 

The panel majority’s rigid de minimis requirement failed to account for the 

distinction noted in Torres. It cited cases from other circuits, such as In re Rail 

Freight Fuel Surcharge Antitrust Litig., 934 F.3d 619 (D.C. Cir. 2019) (“Rail 

Freight”) and In re Asacol Antitrust Litig., 907 F.3d 42 (1st Cir. 2018) (“Asacol”). 

StarKist cites them repeatedly in its brief as well. But both cases are distinguishable 

because in both, there was no dispute that the respective classes had uninjured 

members. See Rail Freight, 934 F.3d at 625 (plaintiffs’ expert conceded 12.7% of 

the proposed class consisted of shippers who had no positive damages); Asacol, 907 

F.3d at 54-55 (plaintiffs’ expert conceded 10% of the proposed class in a generic 

drug pay for delay case were loyalists to the branded version of the drug who could 

not be identified). Thus, Rail Freight and Asacol are examples of cases involving 

definitional overbreadth, and both present factual situations where courts have 

determined that the clearly uninjured should be removed from the class prior to 

certification. These decisions have often been distinguished by subsequent court 

rulings.8   

                                                 
8 See, e.g., Sheet Metal Workers Loc. No. 20 Welfare & Benefit Fund v. CVS 
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Here, Plaintiffs’ experts have never conceded non-injury to any member of the 

Classes. The Classes, as defined by the district court, contain only members that 

were “exposed to” Defendants’ admitted price-fixing conduct, and the impact of that 

conduct can plausibly be proven in one stroke for all of them. Indeed, the panel 

implicitly recognized that this case does not present an issue of definitional 

overbreadth. See Olean, 993 F.3d at 789 (“In this case, there is a sufficient nexus 

between Plaintiffs’ representative evidence and their price-fixing theory of 

liability.”); see Torres, 835 F.3d at 1136-37 (“the class definition is reasonably co-

extensive with Plaintiffs chosen theory of liability”). 

Thus, factual determinations as to whether some or all of the class members 

were injured (or not) must await trial, and findings in that regard are not required 

now.9  

                                                 
Pharmacy, C.A. No. 16-046, 2021 WL 1986564, at *15 (D.R.I. May 18, 2021) 
(“SMW”). The district court here likewise distinguished Rail Freight on its facts. 
ER20. And as the court in SMW noted, Asacol turned on the number of “brand 
loyalists” who would not benefit from the entry of a generic drug, which was 
inherently subjective, and “was only knowable by questioning a putative class 
member.” SMW, 2021 WL 1986564, at *15. That is not true in this case where the 
class members purchased packaged tuna at market inflated rates and it is not 
necessary to predict class member willingness to “switch” buying preferences in 
order to establish injury. 
 
9 Differences in class member damages are not a barrier to certification. Jimenez v. 
Allstate Ins. Co., 765 F.3d 1161, 1168 (9th Cir. 2014) (“So long as the plaintiffs were 
harmed by the same conduct, disparities in how or by how much they were harmed 
did not defeat class certification.”); Kleen, 831 F.3d at 929 (“[t]he determination of 
the aggregate classwide damages is something that can be handled most efficiently 
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VI. ARTICLE III DOES NOT REQUIRE A FINDING THAT ALL 
CLASS MEMBERS WERE INJURED PRIOR TO CERTIFYING 
THE CLASSES 

StarKist’s supplemental brief repeatedly references Article III, but it notably 

does not explicitly contend that a district court must find that all class members 

suffered an Article III injury prior to certifying a class.10 Any such argument is 

contrary to settled Ninth Circuit precedent that the standing of the named class 

representatives is what is critical at the class certification stage. Such precedents are 

clear that for Article III purposes, standing is satisfied if at least one named plaintiff 

meets the requirements. Bates v. United Parcel Serv., Inc., 511 F.3d 974, 985 (9th 

Cir. 2007). And, StarKist’s own cited authority is consistent with the rule in this 

Circuit that “[a] plaintiff need not prove that every member of the proposed class 

has Article III standing prior to certification.” Cordoba v. DirecTV, LLC, 942 F.3d 

1259, 1277 (11th Cir. 2019) (“Cordoba”). 

Moreover, the Supreme Court has repeatedly declined to require an Article III 

determination for every member of a putative class prior to certification, and, in fact, 

                                                 
as a class action, and the allocation of that total sum among the class members can 
be managed individually, should the case ever reach that point.”). 
 
10 Several amici cites Mazza v. Am. Honda Motor Co., 666 F.3d 581 (9th Cir. 2012) 
for the proposition that no class can be certified that contains members lacking 
Article III standing. Brief of Amici Curiae, ECF No. 155 at 9. But the Ninth Circuit 
in Torres said “that statement taken in context signifies only that it must be possible 
that class members have suffered injury, not that they did suffer injury, or that they 
must prove such injury at the certification phase.” 835 F.3d at 1137 n.6. 
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just recently noted in TransUnion LLC v. Ramirez, 141 S. Ct. 2190, 2208 n.4 (2021) 

(“TransUnion”) that “[w]e do not here address the distinct question whether every 

class member must demonstrate standing before a court certifies a class.” (emphasis 

added); see also Tyson Foods, Inc. v. Bouaphakeo, 577 U.S. 442, 460 (2016) (“Tyson 

Foods”) (declining to resolve this issue because the petitioner abandoned it). 

Of course, cases involving obvious definitional overbreadth are already 

capable of being resolved at the class certification phase pursuant to Rule 23(b)(3). 

As Castillo, Moore, and Cordoba demonstrate, definitional overbreadth can serve as 

a barrier to class certification without the need to reach Article III standing issues in 

cases where the absence of injury is clear. However, cases such as this one, where 

the scope and extent of injury to the Classes turn on disputed fact issues, any 

definitive Article III determination cannot properly be made until a later phase in the 

litigation.  

Tyson Foods is on point. There the Supreme Court explained that 

decertification was not warranted even after judgment had been entered and it was 

clear that some class members were not injured. 577 U.S. at 462 (Roberts, J. 

concurring) (remanding case to district court to consider whether apportionment of 

damages was appropriate in case where “no one disputes that the class as certified 

contains hundreds of uninjured employees”). On remand, the district court in Tyson 
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Foods entered an order apportioning the damages award. See Bouaphakeo v. Tyson 

Foods, Inc., 214 F. Supp. 3d 748, 755 (N.D. Iowa 2016) (“Tyson Foods II”). 

VII. WINNOWING UNINJURED CLASS MEMBERS CAN OCCUR 
POST-JUDGMENT 

As the Seventh Circuit has noted, the fact that “some class members’ claims 

will fail on the merits if and when damages are decided” is “generally irrelevant to 

the district court’s decision on class certification.” Messner, 669 F.3d 823.  

A similar rule has been adopted in this Circuit, where the Court in Torres said 

that class certification is proper if it is “possible that class members have suffered 

injury, not that they did suffer injury, or that they must prove such injury at the 

certification phase.” 835 F.3d at 1137 n.6. Torres went on to hold that “the district 

court is well situated to winnow out those non-injured members at the damages 

phase of the litigation, or to refine the class definition.” Id. at 1137.  

StarKist suggests that there must be a plan for winnowing uninjured class 

members after judgment. But Torres did not require one before affirming 

certification in that case. And as noted above, post-judgment winnowing occurred 

in Tyson Foods. On remand in that case, the district court took further testimony 

consistent with the jury instructions and verdict and identified a “method of 

distribution [that] reasonably resolves any uncertainties in favor of upholding the 

jury’s verdict. This distribution method … ensur[es] no uninjured class members 

receive damages ….” Tyson Foods II, 214 F. Supp. 3d at 754-55. Any winnowing 

Case: 19-56514, 09/10/2021, ID: 12225972, DktEntry: 162, Page 33 of 38



 

28 

that might be necessary after judgment in this case will necessarily depend on how 

the trial unfolds and what the jury’s verdict is. 

Accordingly, there is no merit to StarKist’s argument that the possibility of 

post-trial winnowing is so inherently problematic that it should serve as an 

impediment to class certification in the first instance. 

VIII. CONCLUSION 

For the foregoing reasons and those presented in Plaintiffs’ prior briefs, the 

order of the district court granting class certification should be affirmed. 
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a party or parties are filing a single brief in response to multiple briefs; or
a party or parties are filing a single brief in response to a longer joint brief.

Signature Date
(use “s/[typed name]” to sign electronically-filed documents)

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 8 Rev. 12/01/2018

19-56514

6,960

s/ Betsy C. Manifold 9/10/2021

Case: 19-56514, 09/10/2021, ID: 12225972, DktEntry: 162, Page 37 of 38



UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT

Form 15. Certificate of Service for Electronic Filing
Instructions for this form: http://www.ca9.uscourts.gov/forms/form15instructions.pdf

9th Cir. Case Number(s)

I hereby certify that I electronically filed the foregoing/attached document(s) on 
this date with the Clerk of the Court for the United States Court of Appeals for the 
Ninth Circuit using the Appellate Electronic Filing system.

Service on Case Participants Who Are Registered for Electronic Filing:
I certify that I served the foregoing/attached document(s) via email to all 
registered case participants on this date because it is a sealed filing or is 
submitted as an original petition or other original proceeding and therefore 
cannot be served via the Appellate Electronic Filing system.

Service on Case Participants Who Are NOT Registered for Electronic Filing:
I certify that I served the foregoing/attached document(s) on this date by hand 
delivery, mail, third party commercial carrier for delivery within 3 calendar 
days, or, having obtained prior consent, by email to the following unregistered 
case participants (list each name and mailing/email address): 

Description of Document(s) (required for all documents):

Signature Date
(use “s/[typed name]” to sign electronically-filed documents)

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 15 Rev. 12/01/2018

19-56514

PLAINTIFFS-APPELLEES’ SUPPLEMENTAL EN BANC BRIEF

s/ Betsy C. Manifold 9/10/2021

Case: 19-56514, 09/10/2021, ID: 12225972, DktEntry: 162, Page 38 of 38


