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Plaintiffs Ontario Provincial Council of Carpenters’ Pension Trust Fund 

(“OPCC”), Police & Fire Retirement System of the City of Detroit (“Detroit P&F”), 

and Norfolk County Retirement System (“NCRS”) (collectively, “Plaintiffs”), 

derivatively on behalf of nominal defendant Walmart Inc. (“Walmart” or the 

“Company”), bring this derivative complaint (the “Complaint”) for breaches of 

fiduciary duty against:  

 The following Company officers: President and CEO, Doug McMillon 
(“McMillon”); former Senior Vice President and Chief Compliance Officer, 
Phyllis Harris (“P. Harris”); and former Global Chief Ethics and Compliance 
Officer Jay Jorgenson (“Jorgenson”) (collectively, the “Officer Defendants”);  

 The following members of the Board of Directors of Walmart (the “Board”): 
Timothy P. Flynn (“Flynn”); Tom Horton (“Horton”); Marissa A. Mayer 
(“Mayer”); McMillon; Gregory B. Penner (“Penner”); Steven S. Reinemund 
(“Reinemund”); S. Robson ‘Rob’ Walton (“R. Walton”); and Steuart Walton 
(“S. Walton”) (collectively, the “Director Defendants”); and  

 The controlling stockholders of Walmart: Penner, R. Walton, and S. Walton 
(collectively, the “Controller Defendants”).1

Except for allegations specifically pertaining to Plaintiffs and Plaintiffs’ own 

acts, the allegations in the Complaint are based upon information and belief, which 

includes but is not limited to: (i) documents obtained from Walmart pursuant to 8 

Del. C. § 220 (“Section 220”); (ii) Walmart’s public filings with the United States 

1 The Officer Defendants, the Director Defendants, and the Controller Defendants 
are collectively referred to herein as the “Defendants,” and each a “Defendant.” 
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Securities and Exchange Commission (the “SEC”); (iii) press releases; (iv) media 

reports; and (v) other public sources, including court filings. 

NATURE OF THE CASE 

1. Walmart has long been one of world’s largest retailers, consistently 

raking in hundreds of billions of dollars of revenue per year.  At the helm of this 

empire is the Walton family, which has controlled Walmart since Sam Walton’s 

founding of the Company in 1962.  Most recently, over the past decade, the Walton 

family has controlled about 50% of the Company’s stock.  And, from 1992 until 

2015, R. Walton – Sam Walton’s son – served as Chairman of the Board – a position 

that the Company also considers an officer role that includes “focusing on oversight 

and governance matters.”2  Penner – R. Walton’s son-in-law – succeeded as 

Chairman (though R. Walton is still on the Board), and McMillon, a Walton family 

favorite, has served as CEO since 2014.  Moreover, for the better part of a decade, 

this triumvirate has, and continues to, serve on the Company’s all-powerful 

“Executive Committee,” which is charged with “[i]mplement[ing] policy decisions 

of the Board” and “[a]ct[ing] on the Board’s behalf between Board meetings.”3

2 Wal-Mart Stores, Inc., Definitive Proxy Statement (Schedule 14A), at 33 (Apr. 23, 
2014). 
3 See Walmart Inc., Definitive Proxy Statement (Schedule 14A), at 25 (Apr. 22, 
2021). 
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2. Thus, the Walton family has had an iron grip over Walmart through 

stock ownership, Board representation, and day-to-day managerial control.  A core 

tenant of the Company’s ethos, instilled by the Walton family and which comes from 

one of Sam Walton’s “10 Rules for Building a Business,” is a laser focus on the 

bottom line: 

Control your expenses better than your competition.  This is where 
you can always find the competitive advantage. You can make a lot of 
different mistakes and still recover if you run an efficient operation. Or 
you can be brilliant and still go out of business if you're too inefficient.4

3. A substantial part of the Company’s business is its pharmacy division, 

also known as its “Health & Wellness” division.   

 

 

 

   

 

             

4. Yet, adhering to the Walton’s ethos, Walmart ignored these regulations 

for the sake of profits.  Now, the Company finds itself in a veritable tornado of 

4  https://corporate.walmart.com/our-story/history/10-rules-for-building-a-business. 
5 WMT_BR_DPF_00011330. 
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government and civil prosecutions for its role in creating and exacerbating 

America’s opioid crisis, which took nearly 500,000 lives between 1999 and 2019.6

At the forefront of the multitude of lawsuits the Company is facing are: (i) an opioid 

multidistrict litigation in the Northern District of Ohio before Judge Polster (In re: 

Nat’l Prescription Opiate Litig., No. 1:17-MD-2804-DAP (N.D. Ohio) (the “Opioid 

MDL”)); and (ii) a civil lawsuit filed by the Department of Justice (the “DOJ”) in 

the United States District Court for the District of Delaware before Judge Connolly 

(United States of America v. Walmart Inc., et al., No. 1:20-cv-01744-CFC (D. Del.) 

(the “DOJ Action”)). 

5. In the Opioid MDL, thousands of plaintiffs from across the country, 

including counties, cities, healthcare providers, Native American tribes, individuals, 

and third-party payors, brought lawsuits against certain opioid manufacturers, 

distributors, pharmacies, and other supply chain entities (including Walmart) under 

various legal theories seeking to hold them accountable for their roles in the opioid 

epidemic.  To date, Judge Polster has denied two of Walmart’s motions for summary 

judgment, noting: 

 “A jury could review the record evidence and find that Pharmacy Defendants 
[which includes Walmart] share a general conspiratorial objective, with 
themselves and with other Defendants, to expand the opioid market using 

6 Understanding the Epidemic, CDC (updated Mar. 17, 2021), 
https://www.cdc.gov/opioids/basics/epidemic.html. 
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false information and disregard regulatory obligations in order to achieve 
that goal”; and  

 “[T]he Court notes the record evidence suggests obvious deficiencies that a 
layperson could plainly recognize” with respect to Walmart’s compliance 
program. 

6. In the DOJ Action, the federal government alleged that the Company 

has repeatedly violated federal law (in particular, the Controlled Substances Act, or 

“CSA”) for more than a decade due to illegal distribution and disbursement of 

controlled substances, including opioids.  Like the plaintiffs in the Opioid MDL, the 

federal government in the DOJ Action alleges that Walmart’s compliance system 

was utterly deficient – and basic arithmetic proves the point: 

Over an approximately four-year period [from June 26, 2013 until 
November 29, 2017], a time during which Walmart shipped an 
estimated 37.5 million controlled-substance orders to its pharmacies, 
it reported only 204 suspicious orders to DEA—in other words, almost 
none. By comparison, during the same time period, Walmart’s back-
up distributor, McKesson Corporation, which filled orders only when 
Walmart could not and which therefore shipped far fewer than 37.5 
million orders, reported to DEA more than 13,000 suspicious orders 
from Walmart pharmacies.7

This blatantly inadequate system with “deficiencies that a layperson could plainly 

recognize” was in place despite the Company having entered into a nationwide 

memorandum of agreement (“MOA”) with the DEA years earlier in 2011, which 

7  DOJ Compl. ¶34 (emphasis added).   
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required that Walmart adopt a robust compliance program in order to comply with 

federal law.   

7. In describing the DOJ Action, Jeffrey Bossert Clark, Acting Assistant 

Attorney General of the Civil Division, said: 

It has been a priority of this administration to hold accountable those 
responsible for the prescription opioid crisis.  As one of the largest 
pharmacy chains and wholesale drug distributors in the country, 
Walmart had the responsibility and the means to help prevent the 
diversion of prescription opioid. . . .  Instead, for years, it did the 
opposite—filling thousands of invalid prescriptions at its pharmacies 
and failing to report suspicious orders of opioids and other drugs placed 
by those pharmacies.  This unlawful conduct contributed to the 
epidemic of opioid abuse throughout the United States. 

8. Similarly, Jason R. Dunn, the U.S. Attorney for the District of 

Colorado, described the extent and breadth of the government’s investigation 

leading up to the filing of the DOJ Action against Walmart:  “Today’s complaint is 

the culmination of a painstaking investigation by my office and our Department of 

Justice colleagues that uncovered years of unlawful conduct that did untold damage 

to communities around the country.” 

9. In the face of the Opioid MDL, the DOJ Action, and numerous other 

lawsuits, Walmart stands to lose billions of dollars in fines, settlements, and 

judgements, in addition to difficult-to-quantify (but still massive) reputational 

damage. 
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* * * * * 

10. This particular case arises because Walmart stockholders used a books 

and records investigation under 8 Del. C. § 220 (“Section 220”) to assess how 

Walmart got itself into this very mess.  It is one thing for a privately held, controlled 

company with no board of directors to speak of (like Purdue Pharma, controlled by 

the now-infamous Sackler family) to elevate profit-making over legal compliance 

(and basic human decency).  It is quite another thing for a publicly traded company, 

with a market capitalization in the hundreds of billions of dollars, to lack such basic 

corporate governance and compliance controls.       

11. Why, the stockholders wondered, would Walmart ever find itself being 

accused of letting years go by without having basic CSA compliance structures in 

place?  Why, stockholders wondered, would Walmart sign the MOA with the DEA 

promising to implement precisely such policies in 2011, but then ignore legal 

requirements and adopt systems that ensured that thousands of unlawful drug 

prescriptions would evade detection?   How could it be, asked stockholders, that 

Walmart put in place controls so facially absurd that Judge Polster found no need 

for expert testimony on the basis that any layperson could look at the policies and 

readily determine that they were not reasonably structured to achieve legal 

compliance?  
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12. And so, stockholders sent Section 220 demands.  Walmart, as it has 

always done, fought to the death without regard to the merits of the issue to be 

fought.  Stockholders tried the case to this Court, achieving an order requiring 

production of documents (and an indication that the Company’s arguments were so 

spurious that fee-shifting was warranted).  The story of those documents – along 

with the increasingly public record of Walmart’s conduct – depicts one of 

overlapping breaches of the fiduciary duty of loyalty.  

13. The Walton family has a storied history of building a great company, 

from a financial perspective.  Compliance, however, is a different matter.  With R. 

Walton at the helm, there were many years of Foreign Corrupt Practices Act 

violations at Walmart and a cover-up rather than an investigation of the legal 

violations.  Likewise, when it came to the opioid crisis, the Walton family evidently 

preferred profits over lives.   Presumably since the 2011 MOA, and certainly since 

January 2012, R. Walton knew about the building tsunami of regulatory problems 

and civil tort litigation.  McMillon found out soon thereafter.  Yet, despite their 

managerial control over the Company, neither took any steps to build a compliance 

system.  Neither did Walmart’s Audit Committee, which likewise has been aware of 

and involved in Walmart’s egregious and blatant non-compliance since 2012.      



9 
THIS DOCUMENT IS A CONFIDENTIAL FILING.

ACCESS IS PROHIBITED EXCEPT AS AUTHORIZED BY COURT ORDER. 

14. As for the full Board, comprised of a majority of purportedly 

independent directors, at first glance it is tough to understand why it would in bad 

faith permit rampant illegality.  With a controlled company, however, things are 

sometimes different.  Here, the Board stands as the beacon of the “devil-may-care” 

attitude that fails to meet the standards of Delaware law.    

 

 

 

 

 

 

 

   

15.  

 

 

  But in a case in which a federal judge looked at the 

record and said that any layperson would see that Walmart’s compliance structures 

were laughably inadequate, and the DOJ lawsuit seeks compliance with the law 
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years after glaring red flags were raised, the Board should be held to account for its 

attitude.    

16. This action seeks to hold Walmart’s fiduciaries accountable for their 

breaches of duty, and to cause Walmart finally to comply with its legal requirements 

to dispense opioids properly, safely, and in accordance with the law.  Pre-suit 

demand plainly is excused here, where there is a 12-person Board and: (i) four 

members are part of, or not independent from, the Walton family (i.e., R. Walton, S. 

Walton, Penner, and McMillon); (ii) two more directors (Flynn (since July 2012) 

and Horton (since November 2014)) have been long-time members of the Audit 

Committee charged with the mandate to ensure “compliance by the Company with 

legal and regulatory requirements”8; (iii) another member (Mayer) has been a 

director since 2012, yet sat by idly for five years as the opioid epidemic notoriously 

ravaged the country; and (iv) a majority of the Board authorized the Company to file 

a preemptive lawsuit against the DOJ, ahead of the DOJ Action, related to Walmart’s 

8 Walmart Audit Committee Charter, WALMART (last updated Apr. 5, 2021), 
https://stock.walmart.com/investors/corporate-governance/board-of-directors-
committee-information/audit-committee/default.aspx. 
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failure to comply with the CSA.9  Under multiple permutations of these facts it is 

clear that the Board cannot impartially consider a demand. 

17. Perhaps most apt to this action (and the Board’s decision to sue the 

federal government) is then-Vice Chancellor Strine’s observations in In re Massey 

Energy Co.: 

As a kid, most of us are taught that it is not a good excuse to argue with 
the rules.  Telling your parents that all the kids are getting caught 
shoplifting, cheating, or imbibing illegal substances is not, fortunately, 
a good excuse.  For fiduciaries of Delaware corporations, there is no 
room to flout the law governing the corporation’s affairs.  If the 
fiduciaries of a Delaware corporation do not like the applicable law, 
they can lobby to get it changed.  But until it is changed, they must act 
in good faith to ensure that the corporation tries to comply with its legal 
duties.10

18. At bottom, Walmart’s officers and directors flouted the law for years 

and did not try to force the Company into compliance with its legal duties until 

threatened with overwhelming civil and criminal litigation.  Such (in)action is 

“disloyal in the most fundamental of sense,”11 and Defendants must be held to 

account for the hundreds of millions, if not billions, of dollars of damages caused.   

9 As described below at ¶¶[•]-[•], the federal district court swiftly dismissed the 
action, which a commentator called “a spectacular failure” in “attempted forum 
shopping.”  
10 2011 WL 2176479, at *21 (Del. Ch. May 31, 2011). 
11 Id. at *21 n.148. 
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THE PARTIES 

I. PLAINTIFFS 

19. Plaintiff Ontario Provincial Council of Carpenters’ Pension Trust Fund 

(as defined above, “OPCC”) has held shares of Walmart common stock at all times 

relevant hereto and will continue to hold shares until the conclusion of this action. 

20. Plaintiff Police & Fire Retirement System of the City of Detroit (as 

defined above, “Detroit P&F”) has held shares of Walmart common stock at all times 

relevant hereto and will continue to hold shares until the conclusion of this action. 

21. Plaintiff Norfolk County Retirement System (as defined above, 

“NCRS”) has held shares of Walmart common stock at all times relevant hereto and 

will continue to hold shares until the conclusion of this action.  

II. NOMINAL DEFENDANT 

22. Nominal Defendant Walmart, Inc. (formerly known as Wal-Mart 

Stores, Inc. and, as defined above, “Walmart” or “the Company”) is a multinational 

retail corporation incorporated in the State of Delaware.  Along with retail stores and 

other business units, Walmart operates one of the largest pharmacy chains in the 

United States, consisting of more than 5,000 DEA-registered pharmacies located in 

Walmart’s and Sam’s Club retail stores in the United States and its territories.    

23. As a pharmacy chain, Walmart dispenses controlled substances through 

its agents and employees.  Since 2011, Walmart has attributed at least 10% of its 
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annual domestic net sales to its pharmacy division (also known as the Health & 

Wellness division).   

24.  Until 2018, Walmart acted as a distributor of controlled substances for 

its U.S. pharmacies.  From approximately 2000 to approximately 2018, Walmart 

operated at least six distribution centers, one of which distributed, in aggregate, tens 

of millions of shipments of controlled substances to the Company’s pharmacies in 

the United States.     

25. As discussed in detail below, at all relevant times herein, Walmart was 

responsible for the compliance of its pharmacies and distribution centers with all 

provisions of the CSA and the regulations promulgated under the CSA.    

III. DEFENDANTS 

a. Controller Defendants 

26. S. Robson Walton (as defined above, “R. Walton”) has served as a 

director since 1978.  Son of Walmart founder, Sam Walton, R. Walton joined the 

Company in 1969 and served as Chairman of the Board from 1992 to 2015.12  Prior 

to becoming Chairman, R. Walton held a variety of senior executive positions at 

Walmart, including Senior Vice President, Corporate Secretary, General Counsel, 

12 Under Walmart’s by-laws, the Chairman of the Board is considered an officer of 
the Company.    



14 
THIS DOCUMENT IS A CONFIDENTIAL FILING.

ACCESS IS PROHIBITED EXCEPT AS AUTHORIZED BY COURT ORDER. 

and Vice Chairman of the Board.  In total, R. Walton has power over (both directly 

and indirectly, and both through individual and shared voting and investment power) 

48.28% of the Company’s stock.  R. Walton is Defendant S. Walton’s uncle and 

Defendant Penner’s father-in-law.  The Company admits that R. Walton is not 

independent.  

27. Gregory B. Penner (as defined above, “Penner”) has served as a director 

since 2008.  He served as Vice Chairman of the Board from June 2014 to June 2015 

and was appointed Chairman of the Board in June 2015.13   Penner is only the third 

person to serve as Chairman of the Board, following his father-in-law, Defendant R. 

Walton, and the Company’s founder, Sam Walton.  Penner has worked at Walmart 

in a number of senior capacities over the years.  The Company admits that Penner is 

not independent.  

28. Steuart Walton (as defined above, “S. Walton”) has served as a director 

since June 2016.  He is the nephew of R. Walton and a cousin of Penner.  The 

Company admits that S. Walton is not independent.   

b. Director Defendants  

29. R. Walton, Penner and S. Walton are each directors, as described above.  

13 Id. 
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30. Timothy P. Flynn (as defined above, “Flynn”) has served as a director 

and a member of the Audit Committee since July 27, 2012, and as Chairman of the 

Audit Committee since June 2014.  

31. Thomas W. Horton (as defined above, “Horton”) has served as a 

director and member of the Audit Committee since November 21, 2014.  

32. Marissa A. Mayer (as defined above, “Mayer”) has served as a director 

since June 2012, at which time the 2011 MOA was already in effect.   

33. Doug McMillon (as defined above, “McMillon”) has served as Chief 

Executive Officer since February 1, 2014 and as a member of the Board since 

November 2013.  McMillon joined the Company in 1990 and has served in 

numerous executive roles before becoming CEO.  The Company admits that 

McMillon is not independent.  As depicted by the table below, McMillion has made 

over $150 million since being appointed CEO of the Walton-controlled Company: 
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34. Steven S. Reinemund (as defined above, “Reinemund”) has served as a 

director since June 2010, and he was a member of the Board when the 2011 MOA 

went into effect.   

c. Officer Defendants 

35. McMillon has been Walmart’s CEO since February 1, 2014.  See ¶[33], 

supra. 

36. Phyllis Harris (as defined above, “P. Harris”) was the Company’s 

Senior Vice President and Chief Compliance Officer from July 2011 until April 

2015, and Senior Vice President of Corporate Functions and Legal Operations from 

April 2015 to March 2019.   

37. Jay Jorgenson (as defined above, “Jorgenson”) served as the 

Company’s Global Chief Ethics and Compliance Officer from 2012 to January 2018.    

Fiscal Year* Total Compensation

2015 19,392,608$              

2016 19,808,797$              

2017 22,352,143$              

2018 22,791,276$              

2019 23,618,233$              

2020 22,105,350$              

2021 22,574,358$              

Total 152,642,765$          

* Fiscal years end on January 31.
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THE 220 ACTIONS 

38. Each Plaintiff made a written demand on Walmart to inspect and copy 

certain Company books and records, pursuant to Section 220, related to Walmart’s 

distribution and disbursement of controlled substances.  The Company obstinately 

refused to produce any documents to Plaintiffs.   

39. On June 17, 2020, in light of the Company’s refusal of the books and 

records demands, both Detroit P&F and Norfolk filed Verified Complaints for Relief 

Pursuant to 8 Del. C. § 220 to Compel Inspection of Books and Records and Motions 

for Expedited Proceedings.  Then, on August 21, 2020, OPCC filed its Verified 

Complaint Pursuant to 8 Del. C. § 220 to Compel Inspection of Books and Records 

and Motion for Expedited Proceedings.  The parties agreed to coordinate the three 

Section 220 actions and, following discovery and pre-trial briefing, on October 5, 

2020 the Court held a one-day trial on a paper record.   

40. Following litigation to enforce Plaintiffs’ statutory right under Section 

220, the Court ordered (the “220 Order”) the Company to permit inspection of 

certain books and records (the “220 Documents”).  The Court agreed with Plaintiffs 

that they were entitled to many of the Company’s books and records that they 

requested, noting that “[t]here does not appear to have actually been any reasonable 
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basis to dispute the proper purpose element” for production under Section 220.14

The Court further observed that “this is a case where, really, the question ought to 

be whether there’s some basis for fee shifting on the proper purpose element.”15

41. On October 29, 2020, the Court entered the 220 Order requiring the 

Company to produce various categories of 220 Documents.16

42.  

 

 

  

43.  

 

14 Police & Fire Ret. Sys. of the City of Detroit, et al. v. Walmart, Inc., C.A. No. 
2020-0478-JTL, at 50-51 (Del. Ch. Oct. 5, 2020) (TRANSCRIPT). 
15 Id. at 50. 
16 Police & Fire Ret. Sys. of the City of Detroit, et al. v. Walmart, Inc., C.A. No. 
2020-0478-JTL (Del. Ch. Oct. 29, 2020) (ORDER).  
17 Under the 220 Order, “[a]ll books and records falling within the categories of 
documents that the Court orders the Company to produce and produced prior to the 
Certification will be deemed incorporated by reference in any plenary complaint 
filed by [Plaintiffs] in subsequent litigation relating to this matter.”  However, “any 
books and records that fall outside the categories of documents ordered by the Court 
or are produced after the Certification shall not be deemed incorporated by 
reference.” 
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44. The 220 Documents  

 form the basis for many of the allegations contained herein.   

FACTUAL ALLEGATIONS 

I. THE WALTON FAMILY CONTROLS WALMART 

a. Sam Walton Founds Walmart and Instills a Laser Focus on Profit 
Maximization 

45. Sam Walton founded Walmart in 1962, opening the first Company store 

in Rogers, Arkansas.  Thereafter, Sam Walton instilled his “10 Rules for Building a 

Business,” which are principles to which the Company adheres to this day.  Such 

principles include: 

 Share your profits with all your associates, and treat them as partners.

 Motivate your partners.  Money and ownership alone aren’t enough. Set 
high goals, encourage competition, and then keep score. Don't become too 
predictable. 

 Control your expenses better than your competition.
This is where you can always find the competitive advantage. You can 
make a lot of different mistakes and still recover if you run an efficient 
operation. Or you can be brilliant and still go out of business if you're too 
inefficient. 

46. By following these principles, Walmart grew exponentially over the 

subsequent decades and has achieved the status of the world’s largest retailer.  As 
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the executive director of the Retail Management Institute at Santa Clara University 

observed, “Walmart is an execution culture.  It’s not a culture where people come 

with a lot of chest-thumping ideas.  It’s about getting stuff done.”18

47. For the fiscal year ended January 31, 2021, Walmart achieved over 

$559 billion in revenues and operating income exceeding $22.5 billion.  The 

Company serves 240 million customers each week, who visit approximately 11,400 

stores and numerous eCommerce websites in 26 countries.        

b. The Walton Family Controls the Company Through Stock 
Ownership, Board Representation, and the Executive Committee 

48. Walmart is controlled by the Controller Defendants as members of the 

Walton family.  Through direct and indirect stock ownership, the Walton Family 

wielded nearly 49% of the Company’s voting power as of April 7, 2021.  And, as 

illustrated by the table below, the Walton Family has controlled about 49% or more 

of the Company’s voting power since Walmart entered into the 2011 MOA:19

Year Voting %
2011 ~49%
2012 ~50%
2013 ~50%

18 Matthew Boyle, Inside Walmart’s Corporate Culture Clash Over E-Commerce, 
BLOOMBERG (Nov. 12, 2019), https://www.bloomberg.com/news/articles/2019-11-
12/walmart-s-physical-and-digital-businesses-are-in-a-culture-clash. 
19 The sources for such stock ownership are the Company Definitive Proxy 
Statements for 2011 through 2021. 
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2014 ~51%
2015 ~50%
2016 ~51%
2017 ~51%
2018 ~51%
2019 ~50%
2020 ~50%
2021 ~49%

49. The Walton Family also exerts control over the Company through its 

presence on the Board and ability to select officers.  Defendant Penner (the son-in-

law of Sam Walton) is Walmart’s Chairman, and his appointment as Chairman in 

2015 “cement[ed] the founding family’s influence over the retailer.”20  R. Walton 

(son of Sam Walton and Chairman until 2015) and S. Walton (nephew of R. Walton 

and a cousin of Penner) also sit on the Board currently. 

50. For a significant period of the time relevant to this action, R. Walton 

was at the helm of Walmart, serving as the Chairman of the Board.  In this role, R. 

Walton was:  

charged with presiding over all meetings of the Board and our 
shareholders, and providing advice and counsel to the CEO and our 
company’s other officers regarding our business and operations, as well 
as focusing on oversight and governance matters.21

20 Nathan Layne, Waltons cement grip on Wal-Mart with new chairman, REUTERS

(June 5, 2015), https://www.reuters.com/article/us-wal-mart-stores-
chairman/waltons-cement-grip-on-wal-mart-with-new-chairman-
idUSKBN0OL1IL20150605. 
21 Wal-Mart Stores, Inc., Definitive Proxy Statement (Apr. 23, 2014), at 33. 
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The Company emphasized “that having a separate Chairman focused on oversight

and governance matters allows the Board to more effectively perform its risk 

oversight role.”22

51. Additionally, the Company admits that Defendant McMillon, a member 

of the Board and the Company’s CEO and President, is not independent.  The Wall 

Street Journal described McMillon as “a tried-and-true company man who since a 

summer job at a distribution center has spent nearly all his professional life at the 

chain.”23 The Wall Street Journal continued:  McMillon’s “southern charm and 

affability made him popular with the Walton family, who remain the largest 

shareholders and continue to exert substantial influence on leadership decisions.”24

Since McMillion became CEO and President, the controlled Company has 

compensated him generously to the tune of over $150 million.  See ¶[33], supra. 

52. The Walton Family and Defendant McMillon exert control over 

Company policies and day-to-day management through their roles on the 

Company’s Executive Committee.  R. Walton has served on the Executive 

22 Id. 
23 Shelly Banjo, Wal-Mart Taps Veteran as New CEO, WALL. ST. J. (Nov. 25, 2013), 
https://www.wsj.com/articles/SB1000142405270230446560457921975157570432
2. 
24 Id. 
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Committee since at least 1995, and McMillon has been a member since 2014. Over 

the past decade-plus, the Walton Family and the Company’s CEO (under the Walton 

Family’s control) have comprised at least half of the Executive Committee.  For 

instance, R. Walton and the then-CEO of the Company, Michael Duke, formed half 

of the four-person Executive Committee from 2009 to 2011 and a majority of the 

Executive Committee in 2012 and 2013 when it consisted of three people.  Since 

2014, the Waltons (consisting of some combination of R. Walton, Jim Walton,25 and 

Penner) and McMillon have comprised a majority of the Executive Committee.  

Defendants R. Walton, Penner, and McMillon specifically have comprised three-

fourths of the Executive Committee since 2016.  

53. The Company’s annual proxy statements for each year since at least 

2011 make clear that the Executive Committee is responsible for “[i]mplementing 

policy decisions of the Board” and “[a]cts on the Board’s behalf between Board 

meetings.”26 The Executive Committee’s charter likewise explains that the 

Executive Committee “is appointed by the Board to exercise the powers and duties 

of the Board between Board meetings and while the Board is not in session, and 

25 Jim Walton is the brother of R. Walton and was a member of the Walmart board 
of directors.   
26 See, e.g., Wal-Mart Stores, Inc., Definitive Proxy Statement (Schedule 14A), at 
16 (Apr. 18, 2011); Walmart, Inc., Definitive Proxy Statement (Schedule 14A), at 
25 (Apr. 22, 2021). 
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implement the policy decisions of the Board.”27 According to the charter, the 

Executive Committee is fully empowered to “direct appropriate members of 

management and staff to prepare draft agendas and related background information 

for each Executive Committee meeting.”28 The Executive Committee is thus 

incredibly powerful and critical to the proper functioning of the Board’s oversight 

responsibilities and corporate governance structure generally.   

54. The Executive Committee’s composition and function also contributed 

to the controlled mindset of the Board.  Although the Board had a legal and fiduciary 

responsibility to ensure the implementation of compliance and reporting controls,29

the Company’s corporate governance structure tasked that responsibility specifically 

to the Executive Committee, which was controlled by the Walton Family.  The 

Board—which itself was controlled by the Walton Family—thus delegated 

responsibility for actually implementing any oversight or compliance objectives to 

an Executive Committee that was also controlled by the Walton Family. This 

27 WMT_BR_OPC_00007094 (Wal-Mart Stores, Inc. Executive Committee Charter, 
as amended Feb. 1, 2017).  
28 Id. 
29 Indeed, the Company’s annual proxy statements represented to investors that the 
Board “carries out its risk oversight function both as a whole and through delegation 
to the Board committees” and that the Audit and “other Board committees also play 
a significant role in the Board’s oversight of risk.”  Walmart-Stores, Inc. Definitive 
Proxy Statement (Schedule 14A), at 33-34 (Apr. 22, 2013).   
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framework allowed the Walton Family to entirely avoid any independent Board 

oversight for the implementation of compliance-related controls at the Company.        

55. Despite the Board’s delegation, the Executive Committee did not 

actually exercise its authority or carry out the responsibilities attendant to its critical 

governance role at the Company.  During fiscal years 2011 through 2020, the 

Executive Committee met exactly three times. The Company’s annual proxy 

statements reflect that the Executive Committee acted almost exclusively by 

unanimous written consent, as set forth below: 

Executive Committee Meetings 2011-2020 

Year Meetings
Actions by 

Written Consent
2011 0 14
2012 1 8
2013 0 8
2014 0 14
2015 0 13
2016 0 11
2017 1 12
2018 0 13
2019 1 10
2020 0 11
Total 3 114

56.  
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c. Deference to the Walton Family—Particularly R. Walton—Has 
Fostered and Perpetuated a Lack of Oversight Regarding 
Walmart’s Legal Compliance 

57. As noted above, Defendant R. Walton served as Chairman of the Board 

from 1992 to 2015 and has been a member of the Executive Committee since 1995.  

Despite the purported rationales for the Executive Committee and having a separate 

Chairman “focused on oversight and governance matters,” Walmart suffered from 

serious oversight issues during R. Walton’s tenure.  R. Walton’s failure to ensure 

Walmart’s compliance with the CSA is detailed extensively below.  But his failure 

to ensure legal compliance extended beyond the area of controlled substances and 

demonstrates a pattern of prioritizing profits over all else.  For instance, in an 

explosive and detailed 2012 article, The New York Times reported that for years – 

during the early- to mid-2000s – the Company “had orchestrated a campaign of 

bribery to win market dominance” in Mexico and, “[i]n its rush to build stores . . . 

the company had paid bribes to obtain permits in virtually every corner of the 
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country.”30 The New York Times revealed Wal-Mart de Mexico’s payment of bribes 

totaled more than $24 million in the Company’s “relentless pursuit of growth.”31

58. Even worse, The New York Times reported that senior executives at 

Walmart had shut down an outside investigation into the allegations and instead 

tasked a person alleged to have authorized bribes (Wal-Mart de Mexico’s general 

counsel) with an internal investigation, who unsurprisingly “promptly exonerated 

his fellow Wal-Mart de Mexico executives.”  And, in the middle of the investigation, 

in January 2006, R. Walton (among other executives) “received an anonymous e-

mail saying Wal-Mart de Mexico’s top real estate executives were receiving 

kickbacks from construction companies,” with the email imploring “[p]lease you 

must do something.”32

59. Subsequently, Walmart entered into settlements with the DOJ and the 

United States Securities and Exchange Commission (“SEC”) totaling $282 million 

for violations of the Foreign Corrupt Practices Act related to these bribery payments 

in Mexico and other countries.  In an associated press release, the SEC noted that 

30 David Barstow, Wal-Mart Hushed Up a Vast Mexican Bribery Case, N.Y. TIMES

(Apr. 21, 2012), https://www.nytimes.com/2012/04/22/business/at-wal-mart-in-
mexico-a-bribe-inquiry-silenced.html. 
31 Id. 
32 Id. 
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“Walmart valued international growth and cost-cutting over compliance. . . .  The 

company could have avoided many of these problems, but instead Walmart 

repeatedly failed to take red flags seriously and delayed the implementation of 

appropriate internal accounting controls.”   

60. Unfortunately, this debacle did not cause Walmart and the Board to 

change its approach to legal compliance.  As discussed in detail below, the 

prioritization of profits above all else at Walmart created an environment of extreme 

disregard for the Company’s obligations under the CSA, and contributed greatly to 

the deadly opioid epidemic.  

II. WALMART’S OBLIGATIONS UNDER THE CONTROLLED 
SUBSTANCES ACT AND ITS IMPLEMENTING REGULATIONS 

61. At all relevant times, the CSA prohibited Walmart from filling 

suspicious orders of controlled substances, and it required the Company to report 

suspicious orders to the DEA and have systems in place to monitor and report 

suspicious orders.  As both an operator of over 5,000 pharmacies and a distributor 

of controlled substances (until 2018), Walmart was subject to the CSA’s regulations 

as both a dispenser and distributor of controlled substances.   

62. Opioid painkillers such as oxycodone, hydrocodone, and methadone 

are classified as Schedule II controlled substances.  See 21 C.F.R. § 1308.12. 

Schedule II controlled substances have “a high potential for abuse” and may, if 
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abused, “lead to severe psychological or physical dependence,” but nonetheless have 

“a currently accepted medical use in treatment in the United States or a currently 

accepted medical use with severe restrictions.”  See 21 U.S.C. § 812(b)(2). 

Accordingly, Defendants were duty bound to rigorously exercise their oversight of 

Walmart’s dispensing and self-distribution of opioids.   

63. Walmart also had (and has) an obligation to take red flags related to its 

distribution and dispensing of controlled substances, including opioids, seriously.  

Such activities occur in the highly regulated prescription drug industry, making 

compliance with federal and state drug diversion regulations one of Walmart’s 

primary regulatory concerns and critical to its business. 

64.  

 

 This Court has recognized such obligations deal with “‘mission 

critical’ regulatory and compliance risks.”34

a. Walmart’s Regulatory Obligations as a Dispenser of Controlled 
Substances 

33 WMT_BR_NCR_00011330. 
34 Lebanon Cnty. Emps.’ Ret. Fund v. AmerisourceBergen Corp., 2020 WL 132752, 
at *20 (Del. Ch. Jan. 13, 2020). 
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65. Walmart, through various DEA registered subsidiaries and affiliated 

entities, operates retail pharmacies that dispense controlled substances to individual 

patients.  Each Walmart pharmacy is deemed a “practitioner” under the CSA.  See

21 U.S.C. § 802(21). 

66. The CSA requires that pharmacy-practitioners register with the 

Attorney General.  See 21 U.S.C. §§ 822, 823(f).  The Attorney General has 

delegated its regulatory authority over pharmacies to the DEA; therefore, pharmacy-

practitioners must register with the DEA and comply with DEA regulations.  See 28 

C.F.R. § 0.100; 21 C.F.R. § 1300.01. 

67. Pursuant to DEA regulations, for “[a] prescription for a controlled 

substance to be effective [it] must be issued for a legitimate medical purpose by an 

individual practitioner acting in the usual course of his professional practice.”  21 

C.F.R. § 1306.04(a). 

68. DEA regulations place a “corresponding responsibility” on pharmacists 

to not knowingly fill prescriptions that were issued for illegitimate medical purposes.  

Pharmacists may only fill a prescription for a controlled substance when “acting in 

the usual course of [their] professional practice.”  See 21 C.F.R. § 1306.06.  The 

prevailing professional standard is that pharmacists must identify any red flags and 
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resolve them before filling a controlled-substance prescription.35  Failure to fulfill 

such responsibility subjects pharmacists to penalties under federal law.  See 21 

C.F.R. § 1306.04(a).   

69. When a pharmacist identifies red flags, the pharmacist is supposed to 

document the subsequent resolution, i.e., either the prescription is filled or the 

pharmacists refuses to do so (commonly referred to as a “refusal to fill” or “RTF”).36

Indeed, “the absence of any documentation of resolution of a red flag is probative of 

a failure to resolve it.”  Pharmacy Doctors Enterprises, Inc. v. Drug Enf’t Admin., 

789 F. App’x 724, 731 (11th Cir. 2019).  Walmart’s Pharmacy Operating Manual 

itself identifies dozens of potential red flags.    

70. In addition, the “corresponding responsibility” extends to the registrant 

pharmacies whose pharmacists dispense controlled substances to individual patients 

as agents or employees of the registrant pharmacies.  See 21 C.F.R. § 1306.04(a). 

71. As a result, Walmart’s pharmacies have a legally recognized obligation 

to provide their pharmacists with information they have compiled on prescriber, 

patient, and prescription “red flags” so that pharmacists may fulfill their 

35 See, e.g., Pharmacy Doctors Enters., Inc. v. Drug Enf't Admin., 789 F. App’x 
724, 730 (11th Cir. 2019). 

36 Id. at 731. 
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corresponding obligation to investigate and resolve red flags prior to filling a 

prescription.  See In re Nat’l Prescription Opiate Litig., No. 1:17-MD-2804, 2020 

WL 5642173, at *3 (N.D. Ohio Sept. 22, 2020) (“[A] pharmacy may not fill a 

prescription that it knows or has reason to know is invalid and may not remain 

deliberately ignorant or willfully blind of the prescription information it has 

(including computerized reports it generates).”).   

72. More generally, DEA regulations require that pharmacies, as 

registrants, “provide effective controls and procedures to guard against theft and 

diversion of controlled substances.”  See 21 C.F.R. § 1301.71(a). 

b. Walmart’s Regulatory Obligations as a Distributor of Controlled 
Substances 

73. Walmart, through various DEA registered subsidiaries and affiliated 

entities, self-distributed controlled substances to Company-owned and operated 

retail pharmacies until 2018.  See 21 U.S.C. §§ 802(8), (11).  Walmart only ceased 

self-distributing controlled substances in the wake of the plaintiffs in the Opioid 

MDL seeking an injunction to force Walmart to comply with the law for  distributing 

opioids.  

74. The CSA requires distributors of controlled substances to register with 

the Attorney General and maintain effective controls against diversion of controlled 

substances for illegitimate uses.  See 21 U.S.C. § 823(b)(1).  The Attorney General 
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has delegated its regulatory authority to the DEA.  See 28 C.F.R. § 0.100; 21 C.F.R. 

§ 1300.01. 

75. Relatedly, the CSA’s implementing regulations require registered 

distributors of controlled substances to “design and operate a system to disclose to 

the registrant suspicious orders of controlled substances.”  See 21 C.F.R. § 

1301.74(b).  Upon detection of a suspicious order, a registrant must report such order 

to the local DEA Field Division Office.   

76. DEA regulations define suspicious orders as including, but not limited 

to, “orders of unusual size, orders deviating substantially from a normal pattern, and 

orders of unusual frequency.”  Id. 

77. The reporting requirement is designed to help DEA investigators 

operating in the field identify potential diversion of controlled substances by 

allowing them to aggregate reports “from every point along the legally regulated 

supply chain and use the information to ferret out ‘potential illegal activity.’”  

Masters Pharm., Inc. v. Drug Enf’t Admin., 861 F.3d 206, 212 (D.C. Cir. 2017) 

(“Masters II”) (internal citation omitted). 

78. Rather than immediately reporting suspicious orders to the DEA, a 

registrant may investigate the suspicious orders and “seek to dispel the suspicion 
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surrounding such orders and report only those that still appear suspicious after 

investigation.”  Id. at 222.     

79. Upon conducting due diligence, so long as there is not even slight 

evidence that the order will be diverted into illegal channels, the registrant may then 

ship the order.  Masters Pharm., Inc., 80 Fed. Reg. 55,418, 55,421 (Drug Enf't 

Admin. Sept. 15, 2015); see also Masters II, 861 F.3d at 212-13 (holding that the 

registrant may ship the order “if it is able to determine that the order is not likely to 

be diverted into illegal channels”).  The registrant’s investigation “must dispel all of 

the ‘red flags’ that gave rise to the suspicion that the customer was diverting 

controlled substances.”  Id. at 223 (internal citation omitted).  If any red flags remain, 

the registrant must report that suspicious order to the DEA.  Id. at 222. 

80. Finally, as a registrant, Walmart is also obligated to protect against theft 

or significant loss of any controlled substance and must inform the DEA of such 

theft or loss within one business day of discovery.  21 C.F.R. §1301.76(b) and 21 

U.S.C. §830(b)(1)(C).     

c. Consequences for Non-Compliance with the CSA and Its 
Implementing Regulations 

81. Defendants understood at all times that the failure to comply with 

federal law concerning the distribution and dispensing of controlled substances 

would result in severe repercussions, including criminal conviction, fines, penalties, 
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exclusion from government-run programs, and civil liability.  See Section [XII], 

infra.   

82. For example, a criminal indictment and/or conviction for violations of 

federal drug diversion regulations would jeopardize Walmart’s ability to participate 

in federal social and healthcare programs, including filling prescriptions for 

Medicare and Medicaid patients, and military families under TRICARE, thereby 

depriving Walmart of “millions” of prescription drug customers, depriving “millions 

of Americans access to the medications they need,” and “posing an existential threat 

to Walmart pharmacies.”37

83. A criminal conviction would also put at risk Walmart’s ability to 

service customers who redeem their food and nutritional benefits under the 

Supplemental Nutrition Assistance Program (“SNAP”) and the Special 

Supplemental Nutrition Program for Woman, Infants, and Children (“WIC”), 

costing Walmart a significant amount of business given that “[a]pproximatley one-

fourth of our Nation’s SNAP and WIC beneficiaries redeem their benefits at 

Walmart.”  Id. at 25.  Suspension or exclusion from federal social and healthcare 

programs could also cause “more than 150 state agencies that regulate some aspect 

of Walmart’s business” to take similar action.  Id.

37 Aug. 10, 2018 Letter from K. Hewitt to B. Benczkowski, at 24-25. 
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84. Failure to comply with federal regulations can lead to fines, penalties, 

or forfeiture of DEA registration and licenses, and civil and/or criminal actions.  See 

21 USCA § 842 (fines); 21 C.F.R. § 1301.36 (suspension or revocation).  The DEA 

typically audits registrants to determine basic compliance with federal law and can 

issue letters of admonition where violations exist or issue show cause orders if 

violations are particularly egregious.  See 21 USCA § 822 (inspections of 

registrants); 21 C.F.R. § 1316.03 (same); 21 USCA § 824 (revocation following 

show cause order). 

85. Additionally, as the world’s largest retailer, Walmart has a reputational 

interest in being known for adhering to government safety regulations and consumer 

protections laws.   

III. WALMART’S OPIOID SALES OPERATIONS 

86. Walmart dispenses controlled substances, including opiates, to 

customers at its nearly 5,000 Company-owned and operated retail pharmacies 

throughout the country.  Walmart employs pharmacists as agents and/or employees 

to fill drug prescriptions at its pharmacies, including those for controlled substances. 

87. Since 2011, Walmart has attributed more than 10% of its annual 

domestic net sales to its pharmacy operations.   
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88. Walmart maintains its pharmacy operations in part to attract customers 

to its stores for their pharmacy needs and then cross-sell them other, non-pharmacy 

goods while they wait for Walmart’s pharmacists to fill their prescriptions.  As the 

DOJ alleges, “Sam’s Club at times offered drastic discounts on opioids that helped 

drive customer traffic to its stores.”38

89. Walmart has made clear in its annual reports since at least 2017 that 

risks to its pharmacy business could “result in the loss of cross-store or cross-club 

selling opportunities and, in turn, adversely affect our overall net sales, other results 

of operations, cash flows and liquidity.”39

90. In order to maximize cross-store selling opportunities, Walmart sought 

to ensure that customers did not have to wait long to fill prescriptions.  Knowing that 

by reducing wait times Walmart was able to keep customers within the store and 

shopping, rather than customers leaving to return at a later time, the directors of 

Walmart Health & Wellness set a goal for pharmacists to fill prescriptions in less 

than 20 minutes—a goal that they later shortened to 15 minutes.   When pharmacists 

pointed out that this was not enough time to fulfill their duties safely and accurately, 

given the enumerated steps required to fill a single prescription, the directors 

38 DOJ Compl. ¶114. 
39 2021 Annual Report at 20; 2020 Annual Report at 19; 2019 Annual Report at 19; 
2018 Annual Report at 22; 2017 Annual Report at 22. 
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nevertheless insisted that pharmacists should fill prescriptions in 15 minutes or 

less.40

91. Compounding the pressures on pharmacists to fill prescriptions 

quickly, Walmart perennially understaffed its pharmacies to minimize costs and 

increase profits.  In June 2012, July 2014, and October 2014, Walmart’s Health & 

Wellness Division conducted surveys of its pharmacy employees.  According to the 

employee surveys, Walmart’s pharmacies lacked sufficient staff to handle the 

workload and did not have enough time to conduct their duties in a manner that 

protected patient safety:41

 In June 2012, only 59% of the employees reported their Walmart pharmacy 
having sufficient staff to handle the workload. 

 By October 2014, only 43% reported having sufficient staff at their 
Walmart pharmacy.  

 In both the June 2012 and October 2014 surveys, a “substantial proportion” 
of pharmacy employees reported that they felt rushed when processing 
prescriptions. 

92. Despite learning of pharmacy understaffing and unsafe time pressure in 

the 2012 survey, little if anything changed in Walmart’s pharmacies to address those 

issues in the ensuing two-plus years. In fact, the problems worsened and became 

40 DOJ Compl. ¶ 118. 
41 DOJ Compl. ¶¶ 120-21. 
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even more unsafe. In response to the October 2014 survey, pharmacy employees 

reported:42

 “We are not adequately staffed for safely filling the volume of 
prescriptions that are brought to this pharmacy. We are spread too thin.” 

 “[W]e do not have enough pharmacist help. I feel overwhelmed and 
like we are being asked to do more and more . . . .  We are being forced 
to not focus on the patients in front of us.” 

 “[Staffing] is too low for a pharmacy and is dangerous for patients if 
the staff always feels overwhelmed or rushed while working on patients 
[sic] prescriptions.” 

 “Inadequate staffing is a big safety issue as it results in each person 
juggling more than they should, and opens up the potential for mistakes 
to occur as a result.” 

 “We are always under staff[.] [sic] This pharmacy is in [a] busy 
location, we do a lot of CII [Controlled Substances, Schedule II] and 
we do have drive thru which takes longer time and needs more staff.” 

 “We don’t have enough staff to keep each station caught up at all times. 
And that is a huge red flag for possible errors.” 

 “Upper management is totally disengaged over faulty equipment and 
computer programs that put[s] [prescription] processing at enormous 
risk—they are culpable! This is coupled with inadequate staffing and 
poor management support over simple logistical challenges that exceed 
the pharmacy’s ability/authority to resolve.” 

 “Our [District Manager] continually sends our pharmacy nasty emails 
and chastises us for not having a [sic] high enough numbers in our input 

42 DOJ Compl. ¶122. 
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and fill accuracy and times. We are therefore instructed to cheat the 
system.” 

 “[B]ecause of the constant harassment from our market manager about 
us not getting [prescriptions] done in 20 min, we often take shortcuts in 
filling and counseling rx’s that could lead to patient safety issues.” 

 “[I]f patient safety is the concern, numbers should not matter more than 
the patients [sic] health. [M]arket manager and store manager are to 
[sic] preoccupied with sales and numbers[. T]hey prefer us to rush and 
get rx out.” 

 “Us being critisized [sic] b[y] our Health and Wellness Director about 
not getting prescriptions out in 20 minutes causes the pharmacy to take 
short cuts and affects patient safety.” (Emphasis omitted.)

93. By understaffing its pharmacies and forcing its pharmacists to rush the 

prescription filling process, management and the Walton Family padded the 

Company’s profits–demonstrating the Company’s continuing commitment to 

controlling Walmart’s expenses better than its competition.    

94. In addition to dispensing controlled substances from its pharmacies, 

from the early 2000s to at least April 2018, Walmart also operated a distribution 

center that distributed opioids to its Walmart and Sam’s Club pharmacies.   

95. As demonstrated by the chart below, each year between 2006 and 2012, 

Walmart’s distribution center in Bentonville, Arkansas shipped an increasing 

number of opioid pills for sale at its pharmacies, in total amounting to more than 5 

billion pills, as evidenced by federal data included in an NPR.org article: 
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96. The Bentonville distribution center was the only Company distribution 

center that provided Schedule II controlled substances to Walmart pharmacies.  

Bentonville, Arkansas is also the location of Walmart’s corporate headquarters.   

97. Ultimately, Walmart ceased self-distributing controlled substances in 

April 2018 in the wake of the Opioid MDL. 

a. Walmart Health & Wellness Utterly Failed to Monitor Suspicious 
Orders of Controlled Substances:  
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98. Walmart admitted in civil litigation that it had no written policies or 

procedures in place prior to November 2010 concerning the monitoring of suspicious 

orders of controlled substances. 

99. Indeed, until this time, Walmart’s only purported safeguard was to 

charge inexperienced, hourly-wage employees busy with filling and shipping boxes 

from Walmart’s distribution center with the responsibility of also identifying 

potentially suspicious orders.  The Company did not provide any standards, training, 

or processes for these hourly employees to assist in their determination of whether 

Walmart’s distribution of controlled substances complied with the CSA.   

100. As Jeff Abernathy, a Walmart Operations Manager, testified in a 

deposition in the Opioid MDL, the Company relied on the hourly employees to look 

at the daily orders of controlled substances and “‘based on their knowledge’ let 

someone know ‘if they saw something that maybe looked like it was kind of high.’”43

At one point, Walmart instructed only three employees to oversee and review 

flagged controlled substance orders, despite Walmart distributing controlled 

substances to thousands of U.S. pharmacies.44

43 Id. 
44 Id. 
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101. Having failed to implement policies and procedures for the monitoring 

of suspicious orders of controlled substances, it is not surprising that Walmart 

received a steady drumbeat of warnings from the DEA that its opioid sales operations 

were operating illegally.  Beginning in 2000 and continuing until 2018, Walmart 

received more than 50 “Letters of Admonition” from the DEA concerning its 

prescribing practices.45   A Letter of Admonition is a serious regulatory action issued 

by the DEA if deficiencies are found in an unannounced inspection auditing 

controlled substance storage locations and laboratories.  In a typical audit, DEA 

Diversion Investigators inspect the controlled substance licensee/registrant for 

compliance (or lack thereof) with the CSA.  A Letter of Admonition requires a 

written response describing the actions to be taken to correct the deficiencies 

identified. 

102. However, the Board had utterly no reporting systems in place to ensure 

that it was informed of the admonitions from the DEA that the Company was 

violating the CSA.   

 

b.  
 

 

45 See PLAINTIFFS0003154; PLAINTIFFS0008980. 
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103. In November 2010, under ever-tightening scrutiny from regulators to 

curtail the raging opioid epidemic,46  

   

 

 

 

104.  

 

 

 

46 The DEA sent a series of letters to all distributors of controlled substances, 
including to Walmart on or about December 27, 2007.  The letters reminded Walmart 
of its legal obligation to detect and report suspicious orders of opioids to the DEA.  
Meanwhile, in 2007 and 2008, three distributors – AmerisourceBergen, McKesson, 
and Cardinal Health – faced DEA enforcement actions for failing to maintain 
effective controls against the diversion of controlled substances.  In or around 2009 
(or in the next couple of years thereafter), the DEA and DOJ investigated and/or 
brought enforcement actions against Rite Aid, Walgreens, and CVS. The DEA 
issued an Order to Show Cause against a Walmart pharmacy in 2009 as part of an 
aggressive regulatory response to curtail industry-wide, systemic legal violations by 
distributors and dispensers of controlled substances.  
47 WMT_BR_NCR_00003913. 
48 Id. 
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105. As described more infra at ¶¶[251]-[52], Judge Polster in the Opioid 

MDL found the November 2010 policy to be utterly deficient for purposes of 

compliance with the CSA. 

106.  
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49 Id. 
50 WMT_BR_NCR_00011330. 
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109.  

 

 

 

IV. THE 2011 MOA REQUIRED AN EXTENSIVE OVERHAUL OF THE 
COMPANY’S COMPLIANCE PROGRAM 

110.   

 

 

  Walmart’s lack of controls around its 

dispensing and distribution of opioids eventually forced the DEA to take nationwide 

action.   

111. In March 2011, Walmart entered into the 2011 MOA with the DEA, 

pursuant to which the Company agreed to implement a national compliance program 

to detect and prevent diversion of controlled substances.   
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112.  

 

 

 

 

 

 

 

 

a. Walmart’s Obligations Pursuant to the 2011 MOA 

113. The 2011 MOA required the Company to design, implement, and 

maintain policies and procedures across “all current and future Walmart 

pharmacies” to:  

 identify the common signs associated with diversion of controlled substances 
(e.g., doctor-shopping, requests for early refills, altered or forged 
prescriptions, prescriptions written by doctors not licensed to practice 
medicine in the jurisdiction where the patient is located, and prescriptions 
written for other than legitimate medical purpose);  

 report thefts and significant losses of controlled substances pursuant to 21 
C.F.R. § 1301.76(b); and 

 routinely and periodically train all Walmart employees regarding controlled 
substances and their responsibilities under the CSA and relevant elements of 
the Company’s compliance program. 
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114. Additionally, the 2011 MOA required the Company to, among other 

things:  

 implement and maintain policies and procedures designed to ensure that its 
pharmacies comply with all applicable laws requiring pharmacists to obtain 
current identification from a person picking up a controlled substance 
prescription (and record and maintain such identification); 

 comply with all state and federal laws with regard to dispensing controlled 
substances based on a prescription written or otherwise transmitted by a 
prescriber located outside the state where the patient and pharmacy are 
located;  

 require pharmacists to comply with all federal and state law and satisfy 
himself or herself that a valid doctor/patient relationship exists before filing a 
prescription for controlled substances; 

 implement procedures to routinely verify that the DEA registration number is 
a valid, active DEA registration number; and 

 institute policies and procedures to block early refills of controlled substances, 
and maintain records of the explanation for each block. 

115. The 2011 MOA also required the Company to implement policies 

requiring pharmacists to notify the local DEA office within seven business days of 

a refusal to fill a prescription for controlled substances where there were indicia of 

fraud or illegitimate purpose. 

116. Walmart expressly acknowledged and agreed that the obligations 

undertaken pursuant to the 2011 MOA did not fulfil the totality of its obligations 

under the CSA and its implementing regulations.   
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117. The term of the 2011 MOA was from March 11, 2011 through March 

11, 2015.  The Company’s obligations under the CSA, however, did not expire at 

the end of the 2011 MOA.  

118.  

 

 

 

 Walmart 

never publicly disclosed the existence of the 2011 MOA, which only came to light 

when ProPublica reported on it and linked to a copy of the agreement, on March 25, 

2020. 

119.  

 

 

 
 

 
 

51 WMT_BR_DPF_00005465. 
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V. A PURPORTED “COMPLIANCE” PROGRAM IS DESIGNED NOT TO 
INTERFERE WITH SALES 

a.  
 

122.  

 

  

 

123.  

 

 

124.  

 

52 Tom Mars subsequently left Walmart on March 13, 2013.  According to news 
reports, Mars was involved in the Mexican bribery allegations.  See ¶¶[57]-[59], 
supra. 
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130.  

 

 

 

 

 

  

131.  

 

 

 

   

132. Brad Nelson (“Nelson”)56 was one of Walmart’s controlled substance 

compliance directors who received the message from the top about focusing on 

business considerations and insisted that it “would be a significant issue” if 

pharmacists refused to fill prescriptions as they were obligated to.57   Nelson is a 

former Director of Walmart’s Health & Wellness Practice compliance unit and 

56 JX177 at PLAINTIFFS0000705. 
57 JX221 at PLAINTIFFS0003155. 
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Walmart’s Project Leader on a Refusal to Fill project associated with the 2011 MOA, 

who later became a target of a DOJ criminal investigation.    

133.  

 

 

 

   

b.  Suspicious Order Monitoring – Designed to Maintain Opioid 
Sales Rather Than Comply With the CSA or 2011 MOA 

134. Rather than blocking and then reporting suspicious orders to the DEA, 

Walmart simply “fixed” suspicious orders by reducing the amount shipped (referred 

to as “cutting” an order).  This allowed the Company to save costs and avoid losing 

repeat business with pill mills.  

135. In an effort to save costs, Walmart decided to refashion a business 

inventory tool, called Reddwerks, to track orders placed by Walmart pharmacies, as 

well as shipments from Walmart distribution centers, back to the pharmacies 

fulfilling those orders.  The Reddwerks system was not designed to monitor 

suspicious orders.   

136. Beginning in mid-2012, Walmart implemented threshold limits used to 

flag certain controlled substance orders in the Reddwerks system.  Walmart 
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implemented “hard limits” on orders of 20 bottles of Oxycodone (i.e., 2,000 units at 

100 dosage units per bottle) and 50 bottles for other opioid mediations (i.e., 5,000 

units at 100 dosages per bottle).   

137. The use of these threshold limits did not bring the Company into 

compliance with the CSA.  For instance, Reddwerks did not flag any orders that fell 

below the threshold limits, meaning a Walmart pharmacy could suddenly increase 

orders for controlled substances from zero bottles to the threshold limit without ever 

triggering a notification.   

138. Moreover, if a pharmacy order exceeded the threshold limits, Walmart 

had a practice of automatically reducing (i.e., cutting) the order down to the 

threshold limit and then shipping it, without conducting any due diligence or 

reporting to the DEA.  Even when an order was cut, however, Walmart pharmacies 

could still order amounts above the threshold limit from other distributors, such as 

McKesson and AmerisourceBergen. 

139. The utter deficiencies of this program for purposes of compliance with 

the CSA would have been evident to a layperson, as found by Judge Polster in the 

MDL and described more infra at ¶¶[251]-[52].  Indeed, on November 8, 2012, the 

DEA held a regional meeting at the National Association of Boards of Pharmacy, at 

which a Walmart representative was in attendance.  During that meeting, the DEA 
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emphasized that “[i]f [an order is] a suspicious order – you don’t ship.  Decreasing 

the order and shipping is not complying with the regulation.”    

c. A Qui Tam Complaint Provides a Third Red Flag 

140. On August 24, 2012, a whistleblower within Walmart notified 

Defendant R. Walton, the Global Ethics Office, and others about his “concerns 

regarding illegal controlled substances prescriptions.”58

141. The whistleblower, a “full-time floater pharmacist” at Walmart 

(“Relator”), detailed his concerns in a 2013 qui tam complaint (the “Qui Tam 

Complaint”) which has since come to light.  He alleged that just within a one and a 

half-month window between July 14, 2012 and August 30, 2012, he observed several 

serious problems:  

 He observed Walmart pharmacists filling prescriptions that bore red flags and 
did not meet proper record requirements under the CSA, were “indicative of 
illegal diversion activities, and “did not meet the legal requirements necessary 
for a pharmacist to fill them”;59

 He received significant pushback from Health & Wellness regarding his 
whistleblower claims (including his ultimate termination);60 and  

58 Id. at ¶¶119, 125. 
59 U.S. v. Wal-Mart Stores East, LP, et al., Case No. 4:13-cv-10568-LVP-MJH (Dec. 
7, 2018 E.D. Mich.) at, e.g., ¶¶37-49.  The qui tam action’s dismissal was affirmed 
by the Sixth Circuit.   
60 Id. at ¶¶116-166.  
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 He knew for a fact that “illegal controlled substances prescriptions were being 
filled [by Walmart pharmacists] from at least 2007 to July 2012.”61

142. These issues raised in the Qui Tam Complaint are precisely the sort of 

claims raised in the DOJ Complaint filed years later.  Indeed, the incidents raised in 

the Qui Tam Complaint also highlight that one year after the 2011 MOA, the Board 

and management had done nothing to take Walmart’s red flag and RTF reporting 

obligations seriously, much less make a good faith effort to meet them.   

143. Instead, R. Walton and management, as had occurred with the Mexican 

bribery scheme, kept information about the whistleblower from the Board, rather 

than report on these concerns and make an effort to actually comply with the law.  If 

the Board had a functioning internal compliance and reporting structure, after being 

notified R. Walton and the Global Ethics Office would have brought the Relators’ 

concerns to the attention of the Audit Committee and the full Board. 

d. Walmart’s Sole Compliance Program Relating to the CSA and 
2011 MOA Only Targeted Theft of Opioids by Company 
Employees 

144.  

 

 

61 Id. at ¶¶49-50. 
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  This selective approach increased profits 

by minimizing the loss of inventory to sell while preserving Walmart’s ability to 

distribute and dispense controlled substances prescribed by pill mills. 

145. The Company’s Audit Committee and Executive Committee 

understood the full scope of the Company’s obligations under the 2011 MOA and 

CSA, including Walmart’s obligation to monitor and detect indicators of possible 

diversion of controlled substances.   

146.  

 

 

 

147.  

 

 

 

62 WMT_BR_NCR_00011052-055. 
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63 WMT_BR_NCR_00011055.   
64 WMT_BR_NCR_00011058; WMT_BR_NCR_00011200. 
65  

  Typically, an exception report is a document a company creates when 
something has gone wrong in a business process.  If the outcome of a process, or a 
step within a process, is different to what was expected or planned for, this instance 
is described as an exception.     
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66 See infra, ¶¶[165]-[70]; WMT_BR_NCR_00010822-23. 
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VI. IN 2013 AND 2014, WALMART CONTINUES TO DELAY 
COMPLIANCE WITH THE 2011 MOA  

154. In 2013 and 2014, with the Company still having failed to address its 

compliance obligations arising under the 2011 MOA and CSA, the Company 

continued to delay adoption of critical compliance programs, including a suspicious 

order monitoring program.   

 

 

 

 

 

 

 

a.  
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  In each Proxy Statement filed with the SEC since at least 2013 (with a 

similar disclosure made in years prior), the Company disclosed “[w]hen a Board 

committee receives an update on a risk-related matter, the chair of the relevant 

Board committee reports on the discussion to the full Board during the Board 

committee reports portion of the next Board meeting.”  Nevertheless, there were 

multi-year gaps between the full Board’s discussion of the CSA and 2011 MOA. 

b. Management Ignores a Consultant’s Expert Advice Due to Cost 
of Implementation 

160. According to the DOJ, in January 2014, management hired an outside 

consultant to evaluate a revised statistical methodology to identify suspicious 

orders.69

161. The expert consultant that management hired, a company called Mu 

Sigma, identified serious flaws with Walmart’s proposed statistical methodology in 

a January 2014 report to Walmart (the “Mu Sigma Report”).  These shortcomings in 

69 DOJ Compl. ¶637. 
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Walmart’s proposed approach included an inability to detect patterns over time and 

one-size-fits-all minimum thresholds.70

162. Mu Sigma proposed an alternative methodology, and informed 

Walmart that it could revise the Reddwerks program to detect Walmart pharmacies’ 

unusual ordering patterns and combinations, which could indicate dispensing of 

dangerous drug “cocktails.”71

163. Walmart rejected Mu Sigma’s proposal, at least in part, because it 

would cost $185,000.72  As a point of reference, in 2013, Walmart had an operating 

income of $27.8 billion. 

c.  
 

164.  

 

 

 

   

70 Id. 
71 Id. at ¶638. 
72 Id. at ¶639. 
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171.  

 

 

d.  
 

 

172. By June 2014, the Company had still not implemented the “Suspicious 

Order Monitoring” program required by the CSA and the 2011 MOA, according to 

a Portfolio Scoring Worksheet (the “June 2014 PSW”) generated by the Health & 

Wellness department.   

173. According to the June 2014 PSW, the Company internally recognized 

that suspicious order monitoring was an “existing risk” for which the Company had 

“no processes in place today.”74  The June 2014 PSW noted the Company’s 

74 JX180 at PLAINTIFFS0007647 (emphasis added). 
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suspicious order monitoring program was the product of an executive directive and 

the Board was being informed about the program.75

174. Moreover, the June 2014 PSW stated that it was “likely” that the 

“events or conditions underlying the Risk [i.e., the absence of a suspicious order 

monitoring program] would occur,” leading to a “severe” risk of “financial and 

reputational risk to the Company[,]” which included  “physical security risks,” 

“health and safety risks,” and “fraudulent activities.” 

175. Critically, the June 2014 PSW also reflects that the Board was informed 

that the Company’s “Suspicious Order Monitoring” project was mandated by 21 

C.F.R. §1301.74(b) and the 2011 MOA, which was effective from March 2011 until 

March 2015.  The Board further learned that the Company’s need to implement a 

suspicious order monitoring program was not isolated, but rather “national in 

scope.”76

176. Thus, the June 2014 PSW establishes that no later than June 2014, the 

Board was aware that management had failed to bring the Company into compliance 

with federal law in the three years following the entry into the 2011 MOA, and that 

75 Id. 
76 Id. 
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neither the Board nor the Audit Committee had taken any steps to ensure compliance 

during that period.   

177.  

 

 

  

Simply put, the Board and Audit Committee knowingly failed to act in the face of a 

flashing neon sign that the Company was violating the CSA and 2011 MOA and 

permitting fraudulent activities to continue unabated.    

VII.  
  

178.
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77 November 21, 2014 is also the date that Defendant Horton was appointed as a 
director on the Board, and he immediately became a member of the Audit 
Committee.  See Walmart Inc., Current Report (Form 8-K) (Nov. 24, 2014).  Similar 
to Defendants Mayer and Flynn, it is reasonable to infer that Horton learned of the 
Company’s non-compliance with the 2011 MOA and CSA at or around this time.   
78 JX180 at PLAINTIFFS0007647. 
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181. This reflects the complete deference by the Audit Committee and the 

Board to the Controller Defendants.  Likewise, Nelson, a controlled substance 

compliance director and the project leader for the refusal to fill project associated 

with the 2011 MOA, received loud and clear the message from the Controller 

Defendants and their hand-picked management to focus on the bottom line.  Less 

than a month before the 2011 MOA’s expiration, Nelson stated in an email that 

focusing on profits was a better use of the Company’s time given that the MOA’s 

four-year term was coming to an end: “The [2011] MOA that requires the reporting 

of the Refusal to fills expires in 30 days.  We have not invested a great amount of 

effort in doing analysis on the data since the agreement is virtually over. Driving 

sales and patient awareness is a far better use of our Market Directors and Market 

manager’s time.”79  This attitude reflects why no real attempts were made to achieve 

compliance. 

182. Similarly, in connection with the Opioid MDL, a former Walmart 

employee testified as a Walmart 30(b)(6) witness that more rigorous limit system 

was not implemented because it “didn’t make sense for the business.” 

79 JX221 at PLAINTIFFS0003155. 
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188.  

 

   

189.  

 

 

 

 

 

 

     

IX. THE 2011 MOA EXPIRES WITHOUT THE COMPANY EVER 
REACHING COMPLIANCE 

190. The MOA’s four-year term expired on March 11, 2015.   

191. Walmart had failed to “maintain a compliance program, updated as 

necessary, designed to detect and prevent diversion of controlled substances.”81  As 

a result, Walmart’s pharmacists filled thousands of prescriptions despite such glaring 

red flags that any reasonable review process would have determined there they were 

81 JX009 at III.4.a. 
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very likely unlawful, including prescriptions: (i) from pill-mill doctors; (ii) for 

patients traveling long distances to see these doctors; (iii) paid for in cash; (iv) from 

doctors that should have been subject to corporate blocks; (v) for dangerous 

combinations of opioids; (vi) for dangerous “cocktails” of opioids and non-opioids; 

(vii) for repeated fills of very high dosages of opioids; and (viii) for Schedule II 

prescriptions refilled unusually early.82

192. Consequently, the 2011 MOA expired without the Board ever having 

taken steps to: (i) implement and improve upon Walmart’s SOM program; (ii) report 

RTFs or suspicious orders to the DEA; or (iii) cause its pharmacies to comply with 

their corresponding responsibility for the proper prescribing and dispensing of 

controlled substances pursuant to 21 C.F.R. §1306.04. 

193. Thus, unsurprisingly, after the 2011 MOA expired, the Board and Audit 

Committee continued to flout their duty to monitor the Company’s compliance with 

the CSA.   

a. Dispensing Controls Are Never Implemented 

194. The Board’s failure to monitor whether the Company implemented 

appropriate dispensing controls for controlled substances led its pharmacists to 

continue filling prescriptions unlawfully. 

82 DOJ Compl. ¶¶357-59, 360-83, 384-408, 409-16, 417-26.   
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195. The DOJ alleges that through at least December 2020, Walmart 

maintained multiple types of red-flag data that would have enabled its pharmacists 

to comply with their legal duties under the CSA, but Walmart did nothing to make 

that data available to its pharmacists, thereby breaching its own legal duties under 

the CSA.83

196. Meanwhile, Walmart’s compliance unit “received reports submitted by 

Walmart pharmacists about problematic prescribers or patients” with various types 

of useful information and often “alarming details about pill-mill prescribers whose 

prescriptions had been refused.”84

197. However, Walmart lacked “any effective process” to share its red flag 

data among Company pharmacists.85  Consequently, Walmart pharmacists filled 

illegal prescriptions that other Walmart pharmacists had identified as suspicious for 

other customers.86

198. The Company’s failure to formally implement a system to inform 

pharmacists of known red flags is the product of the Board’s indifference and 

management’s failure to take affirmative steps to ensure CSA compliance.  Rather, 

83 DOJ Compl. ¶¶141, 164.   
84 DOJ Compl. ¶142. 
85 DOJ Compl. ¶148. 
86 DOJ Compl. ¶¶427-39. 
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the Board seemingly delegated complete control and oversight over CSA 

compliance efforts to Defendant R. Walton and his hand-picked management team.  

According to the DOJ’s complaint, the results were predictably disastrous, and a few 

examples are described as follows: 

 Walmart continued to fill prescriptions for a doctor of osteopathic medicine 
who practiced in Wilmington, Delaware, even after learning that “95 percent 
of the prescriptions from D.C. were for controlled substances, and that 81 
percent of what he prescribed was oxycodone-acetaminophen 10/325mg.”87

Indeed, “[f]rom May 19, 2016, through July 12, 2017, despite Walmart’s 
knowledge of red flags indicating a very high probability that D.C. regularly 
issued invalid prescriptions for controlled substances, Walmart filled more 
than 650 controlled-substance prescriptions written by D.C., including more 
than 80 where the patient was from a different state than D.C.”88  The 
Delaware Division of Public Health eventually suspended D.C.’s medical 
license and controlled-substance registration on August 2, 2019.89

 Despite pharmacist reports of red flags to Walmart’s compliance unit between 
2012 and 2015 about a doctor who practiced in Savannah, Georgia, and even 
after at least one Walmart pharmacist refused to fill a prescription by the 
doctor, from June 23, 2013 through January 2017, “Walmart filled more than 
500 controlled-substance prescriptions written by F.B. for Medicare patients,” 
with over 200 of those prescriptions being “for Schedule II controlled 
substances.”90  This was done “despite Walmart’s knowledge of red flags 
indicating a very high probability that F.B. regularly issued invalid 
prescriptions for controlled substances . . .”91  In October 2019, F.B. was 

87 DOJ Compl. ¶¶180-84. 
88 DOJ Compl. ¶184. 
89 DOJ Compl. ¶185. 
90 DOJ Compl. ¶¶186-91. 
91 DOJ Compl. ¶191. 
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convicted for the unlawful dispensing of controlled substances and healthcare 
fraud, and received a 20-year prison sentence.92

 Walmart continued to fill an east Texas doctor’s prescriptions into 2017, even 
after “Walmart pharmacists reported to Walmart’s compliance unit that H.D. 
was likely a pill-mill doctor and even enumerated, in writing, the unresolved 
red flags associated with his prescribing practices.”93  Between February 10, 
2014 and March 12, 2017, Walmart filled “approximately 14,700 controlled-
substance prescriptions . . . written by H.D., amounting to over 1,500,000 
dosage units,” which included the following: (i) over 4,800 hydrocodone 
prescriptions; (ii) over 1,170 alprazolam prescriptions; (iii) over 1,200 
oxycodone prescriptions; (iv) over 800 morphine prescriptions; and (v) over 
550 fentanyl prescriptions.94  H.D. was convicted of CSA violations and other 
federal crimes and received a 20-year prison sentence.95

 Despite the submission of at least seven RTF forms for doctor J.F. between 
December 2013 and April 2016 reporting an “inability to resolve red flags 
raised by J.F’s prescriptions, including that his patients sought early refills, 
were pharmacy and doctor shoppers, and were suspected of using the drugs 
for other than legitimate medical purposes,”96 between December 2013 and 
May 2016 Walmart filled more than “15,000 controlled-substance 
prescriptions written by J.F., including more than 400 paid for in cash and 
more than 250 involving a patient from a different state than J.F. and/or the 
pharmacy.”97  The New Mexico Medical Board suspended J.F.’s license in 
May 2016.98

 The DOJ alleges additional examples where Walmart filled illegitimate 
prescriptions despite obvious red flags: (i) J.I., who from July 2013 through 

92 DOJ Compl. ¶192. 
93 DOJ Compl. ¶¶227-42. 
94 DOJ Compl. ¶239. 
95 DOJ Compl. ¶242. 
96 DOJ Compl. ¶247. 
97 DOJ Compl. ¶249. 
98 DOJ Compl. ¶248. 
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March 2017 Walmart filled “more than 8,000 controlled-substance 
prescriptions,” “including more than 1,000 that were paid for in cash and more 
than 100 that raised significant red flags on the face of the prescription 
because of their dangerous combination”;99 (ii)  M.L., who from November 
2013 through March 2016 Walmart filled “more than 5,000 controlled-
substance prescriptions,” including “more than 400 . . .  for dangerous 
combinations” of drug “cocktails”;100 (iii) M.M., who from June 26, 2013 
through August 2016, Walmart filled “more than 8,000 controlled-substance 
prescriptions,” including “more than 1,350 . . . paid for in cash”;101 (iv) M.N-
A., who from July 2015 through July 2018 Walmart filled “nearly 3,000 
controlled-substance prescriptions”;102 (v) R.K., who from January 1, 2015 
Walmart filled “over 8,000 controlled-substance prescriptions”; 103 (vi) R.P., 
who from June 26, 2013 through August 2018 Walmart filled over “18,000 
controlled-substance prescriptions . . . including more than 4,000 that were 
paid for in cash and more than 500 where the patient was from a different state 
than R.P. and/or the pharmacy;”104

b.  The Company Knowingly Implements a Flawed SOM Program  

199. As alleged above, Mu Sigma warned of “several flaws with the 

proposed statistical methodology” for planned modifications to Walmart’s SOM 

program, which were recognized in P. Harris’s “Global Governance” document 

regarding SOM – Reddwerks Upgrade.”   

 

99 DOJ Compl. ¶¶250-56. 
100 DOJ Compl. ¶¶257-64. 
101 DOJ Compl. ¶¶265-77. 
102 DOJ Compl. ¶¶278-84. 
103 DOJ Compl. ¶¶292-98. 
104 DOJ Compl. ¶¶308-15. 
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200.  

   

    

201. The DOJ Complaint alleges that Walmart’s SOM system barely 

changed, remaining utterly ineffective.  According to the DOJ Complaint, in August 

2015, Walmart implemented the SOM program modifications that consisted of “a 

few modifications to its existing Reddwerks system” and “implement[ed] pharmacy-

specific and drug-specific thresholds to replace the 20-bottle and 50-bottle 

thresholders that Walmart had been using in Reddwerks.”107

202. The August 2015 modifications to Reddwerks failed to fix the defects 

from its prior system, including implementing basic core functions required of any 

compliant system, such as: (i) “detect[ing] whether orders were of an unusual 

frequency or unusual pattern, much less report those kinds of unusual orders;” (ii) 

105 WMT_BR_NCR_00011382. 
106 WMT_BR_NCR_00011627. 
107 DOJ Compl. ¶¶634-42.   
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not “ignor[ing] known incidents of diversion occurring at its pharmacies;” (iii) 

“consider[ing] whether a pharmacy was ordering the same controlled substance of 

the same drug strength, but with multiple [National Drug Codes];” and (iv) not 

“ignor[ing] at least hundreds of thousands of orders that its pharmacies placed with 

independent distributors.”108

203. Meanwhile, Walmart continued to avoid reporting suspicious orders to 

the DEA from August 2015 through November 2017 by “cutting” orders that 

exceeded the minimum thresholds.109  Similarly, the statistical methodology that 

comprised the inadequate SOM program modifications was in place from 

approximately August 2015 through November 29, 2017.110

204. At bottom, the Audit Committee inexplicably deferred to the judgment 

of Defendant R. Walton’s hand-picked management team, despite those same 

individuals having repeatedly failed to follow through for nearly a decade to address 

the known deficiencies with the Company’s suspicious order monitoring systems.  

205.  

 

108 DOJ Compl. ¶¶634-50. 
109 DOJ Compl. ¶¶664-74.   
110 DOJ Compl. ¶¶641-42. 
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206.  

 

 

207.  

 

 

   

208. Had the Board or Audit Committee simply inquired about the number 

of suspicious orders the Company reported to the DEA at any time, the directors 

would have been told that it was effectively zero.  But the Board chose not to enmesh 

itself in compliance at all, choosing instead to let management to “deal” with 

compliance. 

111 WMT_BR_DFO_00011175. 
112 WMT_BR_NCR_00011070. 
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X. THE BOARD AND AUDIT COMMITTEE CONTINUE TO FAIL TO 
MONITOR THE COMPANY’S NATIONWIDE NON-COMPLIANCE 
WITH THE CSA    

209.  

 

 

 

 

210.  

 

 

 

    

a. The DOJ Investigation Into Doctors Diamond and Wade 

211. According to a September 27, 2019 letter that Walmart sent to the DOJ 

(the “September 27, 2019 letter”), Walmart first learned of a criminal investigation 

into Walmart by the Department of Justice on December 7, 2016, when federal 

agents raided a Walmart in McKinney, Texas.  The agents sought records about two 

pill-mill doctors, Howard Diamond (“Diamond”) and Randall Wade (“Wade”).  The 
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two doctors were later convicted of illegal distribution of opioids, receiving 20-year 

and 10-year prison sentences, respectively.  

212. ProPublica reported several instances where Walmart’s compliance 

department overrode its pharmacists’ requests for permission to stop filling opioid 

prescriptions for Diamond and Wade.   

213. For example, in February 2015, a pharmacist wrote an email to 

Walmart’s compliance department about Diamond: “We are all concerned about our 

jobs and about filling for a pill mill doctor.  I’m in my 29th year with Walmart and 

have never had a situation this bad with a doctor.  Other chains are refusing to fill 

for him which makes our burden even greater.  Please help us.”113

214. That same month, another Walmart pharmacist wrote that “doctor 

Diamond is a problem and a liability on us . . . Filling for him is a risk that keeps me 

up at night.  This is a serious situation.”114

215. Despite these obvious red flags, ProPublica reports that Walmart’s 

compliance department refused to implement an across the board, “blanket refusal” 

113 JX221 at PLAINTIFFS0003153. 
114 Id. 
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system to block prescriptions written by those doctors, otherwise known as a 

“corporate block.”115

216. ProPublica further reported that between 2014 and 2017, Walmart 

pharmacists filled over 13,000 controlled substances prescriptions from Diamond, 

an average of 11 per day.116  This amounted to over 1.3 million doses.  Similarly, 

between 2011 and 2016, over 100 different Walmart pharmacies in 17 different 

states filled opioid prescriptions issued by Wade.  Between early 2015 and 

November 2016, Walmart pharmacies filled an average of nine controlled substance 

prescriptions per day written by Wade, amounting to 875,000 doses. 

217. Then, in March 2017, Walmart received a search warrant for emails 

involving certain pharmacists in Texas.117  This reflected an expanding criminal 

investigation.   

218.  

 

 

  

115 JX221 at PLAINTIFFS0003154. 
116 As a point of reference, and as discussed at ¶[258], infra, over this time period 
Walmart flagged only 204 suspicious orders to the DEA across all of its pharmacies. 
117 (9/27/19 letter). 
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219. Walmart received five DEA Administrative Subpoenas between June 

2017 and September 2018 “related primarily to Walmart’s dispensing practices.”118

In June 2017, Walmart received a request from the DOJ relating to the Company’s 

dispensing of controlled substances.119  A month later, in July 2017, Diamond was 

indicted.  Then in May 2018, the U.S. Attorney for the Eastern District of Texas 

(“EDTX”) indicated its intent to supersede Diamond’s indictment and add Walmart 

as a co-conspirator.120

b.  
 

220. Meanwhile, the DOJ’s investigations into Walmart intensified, and in 

November 2017, Walmart began responding to “broad document demands from [a] 

EDTX Civil AUSA” concerning “potential CSA violations related to Walmart’s 

dispensing of controlled substances.”121   Between November 2017 and April 2018, 

the Company produced “tens of thousands of pages of records.” 

118 Id. 
119 Id. 
120 (8/10/18 letter) at PLAINTIFFS0003109. 
121 https://www.documentcloud.org/documents/6818266-2019-09-27-Letter-From-
K-Hewitt-to-G-Eyler-Final.html. 
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221. After the launch of these sprawling criminal and civil investigations, 

the Board and management could no longer knowingly ignore the Company’s non-

compliance with the CSA.   

 

   

222.  

 

 

223.  

 

   

224.  

 

 

 

 

 

122 WMT_BR_DPF_00003160. 
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225.  

 

  This is so, despite having notice as members of the Audit Committee and 

Executive Committee concerning many CSA risk-related matters, including: (i) 

 

 

 

 

 

 

 

 

 and (viii) a raging and ever increasing opioid 

epidemic in the United States. 

226.  

  

Rather than comply, in April 2018, the Company decided to cease its distribution of 

controlled substances entirely.  Indeed, in the Ohio MDL, the plaintiffs sought an 

injunction to stop Walmart’s continued violations of the CSA as a distributor.  See 
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¶¶[245]-[49], infra.  Rather than comply with the CSA and fight the requested 

injunction, Walmart opted to shut down its self-distribution of controlled substances 

due to its lack of compliance with the CSA. 

227.  

 

 

 

 

228.  

 

 

 

 

 

 

  

123 WMT_BR_NCR_00003323. 
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229. During meetings in May 2018, the U.S. Attorney for the EDTX 

informed Walmart that it planned to “imminently indict the Company.”124  The U.S. 

Attorney for the EDTX also conveyed to the Company that it believed Walmart 

faced more than $1 billion in damages and civil penalties related to is distribution 

and dispensing of controlled substances. 

230. In July 2018, the U.S. Attorney for the EDTX reiterated an intention to 

proceed with an indictment against the Company. 

XI. AFTER NEARLY A DECADE OF NON-COMPLIANCE, THE BOARD 
DECIDES TO GO ON THE OFFENSIVE  

231. Having deferred compliance to management and knowing that the 

Company had failed to comply with the CSA and had taken no steps to stop ongoing, 

nation-wide legal violations, the Board, which had failed to exercise oversight of  

the Company’s non-compliance, decided to spring into action to cover-up years of 

non-attention given to the CSA.   

a. Walmart Attempts to Use Political Connections to Undermine 
Civil and Criminal Investigations into the Company 

232. In response to the impending federal criminal and civil litigations, 

Walmart appealed to the highest reaches of the DOJ in Washington.  In August 2018, 

124 https://www.documentcloud.org/documents/6818268-Letter-From-K-Hewitt-to-
B-Benczkowski-Aug-10.html. 
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Walmart’s counsel sent a letter to senior DOJ officials and lobbied to quash the 

contemplated criminal indictment.  Shortly thereafter, the U.S. Attorney for the 

EDTX was instructed to drop the criminal indictment.   

233. Likewise, to fight off a civil lawsuit and in accordance with its “tried 

and true” playbook, Walmart launched a public relations blitz while the Company’s 

lawyers actively tried to influence top officials at the DOJ to delay the filing of the 

complaint and force settlement negotiations. 

234. The U.S. Attorney also sought to bring a criminal indictment against 

Nelson, the former Walmart compliance manager who executed the directive for the 

Company to focus on “driving sales.”  Walmart’s counsel sent a letter on September 

27, 2019, to the co-head of the national Walmart Working Group, which was formed 

by the DOJ and 15 different U.S. Attorney’s offices to explore potential lawsuits 

against the Company.  In the September 27 letter, Walmart’s counsel objected to the 

Nelson indictment and threatened to end the Company’s production of documents 

in response to subpoena requests.  Soon after, senior DOJ officials informed the U.S. 

Attorney that they could not indict Nelson.   

235. In this September 27, 2019 letter, Walmart also complained about the 

Walmart Working Group’s request for all suspicious order reports submitted to the 

DEA and the corresponding internal remediation plans issued during one phase of 
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its SOM program.  In particular, Walmart bemoaned that “the Company [had] to 

comb through various custodians’ information to retrieve the relevant data and then 

compile the disparate information into an organized format.” 

236. In other words, as late as September 2019, Walmart entirely lacked a 

formal, organized system for keeping track of suspicious orders (and attempts to 

address them).  Moreover, an actual response on the merits would have demonstrated 

that the Company submitted almost zero suspicious order reports, despite Walmart’s 

obligation to do so. 

b. Walmart Preemptively Sues the DOJ 

237. Walmart’s scorched earth campaign against the federal government did 

not stop at active meddling in the DOJ’s and Attorney General’s investigations.  On 

October 22, 2020, the Company sued the DOJ and the Attorney General in the 

United States Federal Court for the Eastern District of Texas in an effort to preempt 

the regulators’ claims concerning Walmart’s role in the opioid epidemic.   

238. In particular, the Company asked the court to issue a declaratory 

judgment that would clarify the obligations of pharmacists to intervene if they 

suspect illegal or dangerous prescribing habits.  To that end, and unsurprisingly, 

Walmart wanted the court to interpret the CSA in a way that would limit Walmart’s 

liability and undermine their obligations under the CSA.   
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239. The Company also sought to avoid responsibility in the opioid epidemic 

and cast all blame on the federal regulators, alleging that the “DOJ and DEA should 

not be allowed to outsource to pharmacists and pharmacies the job DEA has failed 

to do” and the “DEA’s comprehensive failures have dramatically exacerbated the 

opioid crisis over at least the past twenty years.”  And, characterizing the above-

described federal government investigations, Walmart alleged that the “DOJ [s]pent 

[y]ears on an [i]nvestigation of Walmart [t]ainted by [e]thical [t]ransgressions.”   

240. Walmart even went so far as to make a number of highly dubious 

allegations – that were known to Defendants to be false, such as:  

 “Walmart’s pharmacy dispensing policies have always complied with the 
letter and spirit of the CSA”; 

 “Walmart has always complied carefully and faithfully with its CSA 
obligations”; and 

 “Although its systems evolved and improved over the years, throughout the 
period that it self-distributed controlled substances, Walmart complied with 
its obligations as a DEA-registered distributor under the CSA.” 

241. The federal court refused to take Walmart’s bait.  On February 4, 2021, 

the court dismissed Walmart’s complaint on the grounds that the DOJ enjoyed 

sovereign immunity.  One commentator observed that “Walmart tried an end-around 

and was tackled.”  Another was blunter:  “The attempted forum shopping was a 

spectacular failure.” 
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242. After years of doing nothing, the Board decided to point fingers in an 

attempt to avoid accountability for its own bad faith conduct.  Walmart’s lawsuit 

against the DOJ was an obvious attempt by the Board to deflect blame for its own 

bad faith failures to comply with the CSA.   

243. The Board’s decision to initiate suit against the DOJ despite knowing 

that the Company had violated the 2011 MOA and the CSA demonstrates its own 

lack of objectivity in assessing Walmart’s outsized role in the opioid crisis due to 

serial violations of the 2011 MOA and CSA.   

XII. THE DEFENDANT’S MALFEASANCE HAS HARMED WALMART 

244. Despite its bad faith attempts to deflect blame on everyone except the 

actual wrongdoers at Walmart (i.e., the Defendants), Walmart now faces lawsuits 

brought by private litigants, state attorney generals, and the DOJ.  Damages from 

these lawsuits could total in the billions of dollars.125

a. The Opioid MDL 

245. On December 12, 2017, the Opioid MDL was commenced against 

Walmart (among other defendants).  In the Opioid MDL, thousands of plaintiffs 

from across the country, including counties, cities, healthcare providers, Native 

125 https://www.npr.org/2020/12/22/949266706/justice-department-sues-walmart-
alleging-it-illegally-dispensed-opioids. 
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American tribes, individuals, and third-party payors, brought lawsuits against certain 

opioid manufacturers, distributors, pharmacies, and other supply chain entities 

(including Walmart) under various legal theories seeking to hold them accountable 

for their roles the opioid epidemic.   

246. Among other things, plaintiffs in the Opioid MDL alleged that certain 

“Pharmacy Defendants,” including Walmart, “had the ability, and the obligation, to 

look for [] red flags on a patient, prescriber, and store level, and to refuse to fill and 

to report prescriptions that suggested potential diversion,” yet they “systematically 

ignored red flags that they were fueling a black market.”  In particular, the Pharmacy 

Defendants failed to: 

 “adequately train their pharmacists and pharmacy technicians on how to 
properly and adequately handle prescriptions for opioid painkillers”; 

 “put in place effective policies and procedures to prevent their stores from 
facilitating diversion and selling into a black market”; 

 “conduct adequate internal or external reviews of their opioid sales to identify 
patterns regarding prescriptions that should not have been filled”; 

 “effectively respond to concerns raised by their own employees regarding 
inadequate policies and procedures regarding the filling of opioid 
prescriptions”; and 

 “take meaningful action to investigate or to ensure that they were complying 
with their duties and obligations under the law with regard to controlled 
substances.” 
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247. Moreover, plaintiffs in the Opioid MDL alleged that distributors, 

including Walmart, failed to “control the supply chain, prevent diversion, report 

suspicious orders, and halt shipments.”  Despite the fact that such distributors were 

“in possession of national, regional, state, and local prescriber and patient-level data 

that allowed them to track prescribing patterns over time,” they entirely failed to do 

so.  The distributors also “refused to identify, investigate and report suspicious 

orders to the DEA when they became aware of the same despite their actual 

knowledge of drug diversion rings.” 

248. Further, plaintiffs in the Opioid MDL alleged the defendants (including 

Walmart) used industry organizations to avoid liability and protect the supply chain 

of opioids, including by: 

 drafting a “best practices” model for dealing with “suspicious orders,” better 
known as the Industry Compliance Guidelines, as a ruse to avoid regulatory 
enforcement; 

 coordinating to invalidate enforcement actions; 

 coordinating to fight the stricter controls for hydrocodone combination 
products; and 

 circumventing the DEA through the creation of a coalition on controlled 
substances that aimed to limit the scope of DEA restrictions on their continued 
distribution of controlled substances. 
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249. Plaintiffs in the Opioid MDL also asserted a statutory nuisance claim 

to seek to enjoin defendants (including Walmart) from continued violations of the 

CSA.   

250. On September 3, 2019, Judge Polster denied defendants’ motions for 

summary judgment on claims of civil conspiracy, crediting the plaintiffs’ evidence 

that defendants:  (i) used their membership and leadership positions in industry 

organizations and relationships with one another to “grow and protect the Opioid 

Supply Chain”; (ii) coordinated to form a “coalition” on controlled substances to 

limit the scope of DEA regulations on distribution; and (iii) worked “in partnership” 

with an industry organization to develop solutions and strategies concerning DEA 

enforcement issues and actions.  At bottom, Judge Polster held that “[a] jury could 

review the record evidence and find that Pharmacy Defendants [which includes 

Walmart] share a general conspiratorial objective, with themselves and with other 

Defendants, to expand the opioid market using false information and disregard 

regulatory obligations in order to achieve that goal.”   

251. On January 27, 2020, Judge Polster denied a second Walmart motion 

for summary judgment, in which the Company sought judgment on the plaintiffs’ 

common law claims for absolute public nuisance and civil conspiracy based on its 

failure to maintain effective controls against diversion.  In doing so, Judge Polster 
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rejected the Company’s argument that the plaintiffs could not show that any 

prescription opioids that Walmart shipped to its own pharmacies were diverted from 

appropriate medical use or caused other claimed harm.  Indeed, the court even noted 

that the record evidence concerning Walmart’s suspicious order monitoring program 

“suggests obvious deficiencies that a layperson could plainly recognize.”   

b. State AG Lawsuits 

252. Walmart’s recent annual reports, signed by Company directors, state, 

“[t]he Company has also been responding to subpoenas, information requests and 

investigations from governmental entities related to nationwide controlled 

substances and distribution practices involving opioids.”  Unsurprisingly, lawsuits 

in addition to the Opioid MDL have followed. 

253. In 2019 and 2020, the attorney generals of several states, including at 

least Nevada, New Mexico, South Dakota, and West Virginia, sued the Company 

for its role in the opioid crisis.  The allegations in these complaints mirror those made 

in the Opioid MDL. 

c. The DOJ Civil Lawsuit 

254. On December 22, 2020, the DOJ filed a lawsuit against Walmart in the 

United States District Court for the District of Delaware, alleging that the Company 

repeatedly violated the CSA in multiple respects, both as an operator of retail 
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pharmacies and as an operator of wholesale drug distribution centers.  The DOJ is 

seeking injunctive relief and civil penalties, which could total in the billions of 

dollars. 

255. The DOJ Complaint alleges that, as the operator of its pharmacies, 

Walmart knowingly filled thousands of controlled substance prescriptions that were 

not issued for legitimate medical purposes or in the usual course of medical practice, 

and that it filled prescriptions outside the ordinary course of pharmacy practice.  It 

also alleges that Walmart, as a distributor, received hundreds of thousands of 

suspicious orders that it failed to report as required to by the DEA. 

256. The DOJ Complaint contains a myriad of shocking allegations.  Many 

of these allegations are detailed above.  These allegations show that issues the DEA 

identified with the 2011 MOA continued for years, into 2017 and beyond, including 

filling problematic out of state prescriptions, filling prescriptions that did not meet 

proper record requirements, filling prescriptions where a valid doctor/patient 

relationship did not exist, and failing to make important red flag data available to 

Walmart pharmacists.   

257. Under Delaware law, the Defendants had a duty to monitor and take 

good faith efforts to stop this unlawful conduct.  Based on the DOJ’s allegations (and 

all of the other evidence discussed in this Complaint), the Defendants both failed to 
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implement a reporting system and to act for years after learning that Walmart was 

not in compliance with the CSA.  Even when the Defendants eventually did act, it 

never approved and implemented a program that provided its pharmacists with 

necessary red flag data so they could comply with their obligations (and thereby 

Walmart’s obligations) under the CSA.  

258. Moreover, the DOJ alleges that “from June 26, 2013, through 

November 29, 2017, Walmart shipped approximately 15.2 million orders of 

Schedule II controlled substances and Schedule III narcotics to its own pharmacies,” 

and that “from June 26, 2013, through November 29, 2017, Walmart shipped 

approximately 37.5 million Schedule II, III, IV and V orders to its pharmacies.”  Yet, 

“[d]uring the same period, Walmart reported only 204 suspicious orders to DEA—

an infinitesimal percentage,” (i.e., 0.0005%). 

259. The DOJ Complaint notes that “[t]he small number of suspicious orders 

Walmart reported cannot be credibly attributed to a lack of unusual or otherwise 

suspicious orders placed by its pharmacies”; rather, “Walmart’s failure to report 

suspicious orders stems from Walmart’s decisions to operate a system that failed to 

detect suspicious orders and to manipulate that system to avoid reporting to DEA 

those suspicious orders that were detected.”   
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260. In describing the lawsuit, Jeffrey Bossert Clark, Acting Assistant 

Attorney General of the Civil Division, said: 

It has been a priority of this administration to hold accountable those 
responsible for the prescription opioid crisis.  As one of the largest 
pharmacy chains and wholesale drug distributors in the country, 
Walmart had the responsibility and the means to help prevent the 
diversion of prescription opioid. . . .  Instead, for years, it did the 
opposite—filling thousands of invalid prescriptions at its pharmacies 
and failing to report suspicious orders of opioids and other drugs placed 
by those pharmacies.  This unlawful conduct contributed to the 
epidemic of opioid abuse throughout the United States. 

261.  David C. Weiss, U.S. Attorney for the District of Delaware, stated: 

The misuse of prescription painkillers is a public health crisis . . . DEA 
registrants must understand that licensure is a privilege, not a right.   
Whenever that privilege is abused, whether by the smallest local 
provider or the largest national chain, our office and the Department of 
Justice will take all necessary steps to enforce the law and keep the 
public safe. 

262. Jason R. Dunn, the U.S. Attorney for the District of Colorado, described 

the extent and breadth of the government’s investigation leading up to the filing of 

the DOJ Complaint:  “Today’s complaint is the culmination of a painstaking 

investigation by my office and our Department of Justice colleagues that uncovered 

years of unlawful conduct that did untold damage to communities around the 

country.” 

263. Notably, the CSA-related misconduct and resultant harms outlined 

above stand in stark contrast to what Walmart was telling the public about its 
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regulatory compliance.  Throughout the relevant period, the Board consistently 

assured in its proxy statements and annual reports that the Company had robust 

controls and reporting processes in place,126 that the Board was actively and 

effectively overseeing the implementation of compliance objectives,127 and that 

there was no indication of non-compliance with applicable laws.128 These 

disclosures gave a false impression to the public not only that the Board had effective 

systems in place to oversee the Company’s legal and regulatory compliance, but also 

126 See, e.g., Wal-Mart Stores, Inc., Definitive Proxy Statement (Schedule 14A), at 
33-34 (Apr. 22, 2013) (“The Board committees, which meet regularly and report to 
the full Board, play active roles in fulfilling the risk oversight function.”). 
127 See, e.g., Wal-Mart Stores, Inc., Definitive Proxy Statement (Schedule 14A), at 
52-53 (Apr. 22, 2015) (“[M]anagement reported regularly to the Audit Committee 
regarding ongoing enhancements to our global compliance program and progress in 
implementing these objectives.  At the end of fiscal 2015, the Audit Committee 
determined that, in its qualitative judgment, adequate progress had been achieved in 
implementing these objectives.”); see also Wal-Mart Stores, Inc., Definitive Proxy 
Statement (Schedule 14A), at 49-50 (Apr. 20, 2016); Wal-Mart Stores, Inc., 
Definitive Proxy Statement (Schedule 14A), at 60 (Apr. 20, 2017); Wal-Mart Stores, 
Inc., Definitive Proxy Statement (Schedule 14A), at 51 (Apr. 20, 2018).    
128 See, e.g., Wal-Mart Stores, Inc., Definitive Proxy Statement (Schedule 14A), at 
38 (Apr. 23, 2014) (representing that the Audit Committee “received reports from 
management regarding our company’s policies, processes, and procedures regarding 
compliance with applicable laws and regulations and Walmart’s Statement of 
Ethics”); see also Wal-Mart Stores, Inc., Definitive Proxy Statement (Schedule 
14A), at 39-40 (Apr. 22, 2015); Wal-Mart Stores, Inc., Definitive Proxy Statement 
(Schedule 14A), at 79-80 (Apr. 20, 2016); Wal-Mart Stores, Inc., Definitive Proxy 
Statement (Schedule 14A), at 93-94 (Apr. 20, 2017); Wal-Mart Stores, Inc., 
Definitive Proxy Statement (Schedule 14A), at 84-85 (Apr. 20, 2018).   
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that the Company was actually in compliance with its legal and regulatory 

obligations.     

DERIVATIVE ALLEGATIONS  

264. Plaintiff brings this action derivatively in the right and for the benefit 

of the Company to redress breaches of fiduciary duty by its officers and directors. 

265. Plaintiffs are stockholders of Walmart, were stockholders of the 

Company at the time of the wrongdoing alleged herein, and have been stockholders 

of the Company continuously since that time.  

266. Plaintiffs will adequately and fairly represent the interests of the 

Company and its stockholders in enforcing and prosecuting its rights. 

DEMAND FUTILITY ALLEGATIONS 

267. Plaintiffs did not make a demand on the Board to institute this action 

because pre-suit demand is excused.  

268. Plaintiffs repeat and reallege each allegation above as if set forth in full 

in this Demand Futility Allegations section.  

269. Demand is excused because there exists a reasonable doubt that, at a 

minimum, at least half of the Board at the time of the filing of this Complaint could 

properly exercise independent and disinterested business judgment in responding to 

a demand.  
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270. The Board has twelve members: R. Walton, Penner, S. Walton, 

McMillon, Reinemund, Flynn, Mayer, Horton, Friar, C. Harris, Conde, and 

Stephenson.  Demand is therefore futile if at least six out of the twelve directors 

either lack independence or are not disinterested, or both. 

271. As alleged in more detail below, a majority of the Board is either 

interested because the directors face a substantial likelihood of liability and/or lacks 

independence because the directors are not independent of Walmart and/or the 

Walton Family (including R. Walton, Penner, and S. Walton). 

I. Members of the Walton Family Dominate the Governance and Operations 
of the Company 

272. As an initial matter, the Walton Family controls Walmart through its 

stock ownership and placement of family members in key positions at the Company.  

Given the Walton Family’s role as the founders, the Board has deferred to the 

Waltons for purposes of executing the Company’s  day-to-day business.   

273. Prior to 2015, Defendant R. Walton served as a director and as 

Chairman of the Board from 1992 to 2015.  As Chairman, R. Walton was: 

charged with presiding over all meetings of the Board and our shareholders, 
and providing advice and counsel to the CEO and our company’s other 
officers regarding our business and operations, as well as focusing on 
oversight and governance matters.129

129 Wal-Mart Stores, Inc., Definitive Proxy Statement (Schedule 14A), at 33 (Apr. 
23, 2014). 
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274. Defendant Penner, R. Walton’s son-in-law, assumed the position of 

Chairman and inherited these oversight duties starting in 2015.130  At all times, the 

Walton Family has had substantial representation on the Board, currently including 

Defendants R. Walton, Penner, and S. Walton.   

275. Additionally, the Walton Family has wielded its power as controlling 

stockholders and key members of the Board in order to appoint their hand-selected 

CEO, Defendant McMillon, to run the Company.131

276. Moreover, Walmart’s Board maintains an Executive Committee to 

which it delegates its powers and duties between Board meetings and while the 

Board is not in session, and to implement the policy decisions of the Board.  The 

Executive Committee includes four members, two of whom are Walton Family 

members (Penner and R. Walton), as well as CEO McMillon and Horton. 

277. Overall, as alleged above, the Board has a practice of abdicating its 

duties and deferring to the Walton representatives for purposes of overseeing the 

Company’s operations.  While the board of a controlled company may be more likely 

130 Wal-Mart Stores, Inc., Definitive Proxy Statement (Schedule 14A), at 21 (Apr. 
22, 2021). 
131 See ¶[51], supra. 
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to defer to the controllers on business decisions, they must be more vigilant on 

compliance issues. 

II. The Board Fails to Implement Adequate Reporting Systems in the Face of 
Ongoing Regulatory Violations 

278.  

 

 

 

  As alleged herein, in the DOJ Complaint, and based on the evidence from 

the Opioid MDL, the Company’s non-compliance with the CSA was sustained and 

systemic and occurred on a nationwide basis.   

 

 

 

 

  

279. Prior to November 2010, Defendants R. Walton, Penner, and 

Reinemund failed to implement even basic, written formal policies and procedures 

designed to comply with the CSA.   
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280. Subsequently, the Board failed to take affirmative steps to bring the 

Company into compliance with the CSA or the 2011 MOA.  Red flags of non-

compliance include:  the 2013 Qui Tam allegations, 

 and the June 2014 

PSW.   

     

281. The Company’s Proxy filings since 2013 admit that the full Board is 

put on notice of any compliance-related issues raised on Board committees, 

including the Audit Committee:  

When a Board committee receives an update on a risk-related matter, 
the chair of the relevant Board committee reports on the discussion to 
the full Board during the Board committee reports portion of the next 
Board meeting. The open communication between the company’s 
management and the Board and the Board committees, and between the 
Board and the chairs and the other members of the Board committees, 
enables the Board, Board committees, and management to coordinate 
the risk oversight role in a manner that serves the long-term interests of 
the company and our shareholders.132

132 See, e.g., Walmart Inc., Definitive Proxy Statement (Schedule 14A), at 34 (Apr. 
22, 2013); see also Walmart Inc., Definitive Proxy Statement (Schedule 14A), at 16 
(April 19, 2010) (“When a Board committee receives an update [related to risk 
management], the chairperson of the relevant Board committee reports on the 
discussion to the full Board during the Board committee reports portion of the next 
Board meeting.”).   
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282. The Audit Committee of the Board has responsibility for, inter alia, 

“the compliance by the Company with legal and regulatory requirements. . . .” and 

“[t]he Audit Committee shall make regular reports to the Board.”  As such, this put 

additional oversight responsibility on Audit Committee members.

283.  and 

(ii) the June 2014 PSW – which stated that the Company had “no processes in place 

today” for suspicious order monitoring and that the Company’s “Controlled 

Substance Risk Assessment” was “Board Informed” –  

 

 

 

 

 

284.  
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285. During this same time, Defendants R. Walton, Flynn, and McMillon 

consciously ignored their duties as directors and/or officers to exercise oversight of 

the mission critical compliance with federal law for the distribution and dispensing 

of opioids, and/or to correct known issues of non-compliance at Walmart.   

 

 

 

 

 

  Moreover, R. Walton, Flynn, and McMillon breached their 

duties as directors and/or officers for failing to inform the other members of the 

Board, including Defendants Penner, Horton, Mayer, and Reinemund of these 

compliance violations. 

286. During this time period defendants Penner, Horton, Mayer, and 

Reinemund cannot be absolved of blame, as they never even inquired into the 

Company’s (lack of) compliance with the CSA, knew there was not a proper 

reporting system, and failed to exercise oversight on this mission critical issue. 
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III. A Majority of the Demand Board Faces a Substantial Likelihood of Liability 
for Failure to Act After Being Alerted to the “Mission Critical” Compliance 
Issues 

287.  

  There can be no dispute that following November 2014, a majority 

of the demand Board, comprised of Defendants R. Walton, Penner, Reinemund, 

Flynn, Mayer, McMillon, and Horton, knew that the Company remained in non-

compliance with the 2011 MOA and CSA.  Yet, the Board failed to bring the 

Company into compliance with the 2011 MOA before its expiration in March 2015. 

Rather, Defendants R. Walton, Penner, Reinemund, Flynn, Mayer, McMillon, and 

Horton took steps in bad faith to create the impression of compliance, while knowing 

that the Company’s actions failed to comply with the CSA.   For instance, the Board 

adopted a knowingly flawed suspicious order monitoring program that Mu Sigma 

explicitly stated violated the CSA.  Moreover, the Board failed to ensure that the 

Company implemented a compliance program designed to notify pharmacists of 

refusals to fill.   At no time after these flawed changes were made or not implemented 

did the Board receive any assurances from management that the Company’s non-

compliance with the CSA been corrected.   

288. Instead, the Board continued to ignore and failed to monitor the 

Company’s blatant non-compliance with the CSA, which continued until at least the 
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filing of the DOJ Complaint, as alleged therein.  During this time, eight of twelve 

directors on the demand Board (Defendants R. Walton, Penner, S. Walton, 

Reinemund, Mayer, McMillon, Flynn, and Horton) had notice of the government’s 

criminal and civil investigation into the Company’s illegal practices taking place on 

a nationwide basis.  Yet, as alleged herein and in the DOJ Complaint, and as the 

evidence from the Opioid MDL establishes, these directors did not correct the 

Company’s non-compliance, which continued unabated.   

289. Demand is also futile as to Defendants R. Walton, Penner, Reinemund, 

Mayer, McMillon, Flynn, Horton, and non-defendant Directors Friar, C. Harris, and 

Conde due to their inability to objectively assess a demand.  These directors caused 

Walmart to preemptively sue the federal government asserting meritless and baseless 

interpretations of the CSA.  Indeed, many of the Company’s purported 

interpretations of the CSA in that case were at odds with the Company’s own internal 

documents and policies.  The Board’s bad faith attempt to forum shop to avoid 

liability for their own abject failure to oversee Walmart’s compliance renders them 

incapable of objectively assessing a demand.  

290. Summarizing the well-pled facts on a director-by-director basis makes 

clear that a majority of the demand Board is not disinterested and/or independent, 

and cannot objectively consider a demand:
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A. R. Walton has been a director since 1978 and served as Chairman of 

the Board from 1992 until 2015.  R. Walton faces a substantial likelihood of liability 

and is therefore not disinterested for purposes of a demand.  As Chairman, he failed 

to implement any controls or reporting systems pertaining to CSA compliance 

whatsoever prior to November 2010.  He also failed to take affirmative steps to bring 

the Company into compliance with the CSA after being put on notice of red flags of 

the Company’s non-compliance, including  

 the 2013 Qui Tam allegations,  the 

June 2014 PSW, and civil and criminal investigations against Walmart.  He also 

implemented a knowingly non-compliant SOM program and took no steps to bring 

the Company into compliance following notice of the civil and criminal 

investigations into Walmart, which continued to violate the CSA unbated.  R. 

Walton also lacks independence for purposes of a demand.  He is the son of 

Walmart’s founder (Sam Walton), held numerous senior executive positions at 

Walmart prior to becoming Chairman, is related to fellow Walton Family members 

Penner and S. Walton, and the Company admits that he is not independent.  Finally, 

his role in authorizing the Company to file a preemptive lawsuit against the DOJ 

related to Walmart’s failure to comply with the CSA establishes that he is unable to 

objectively consider a demand. 
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B. Penner has served as a director since 2008, served as Vice Chairman of 

the Board from June 2014 to June 2015, and has been Chairman of the Board since 

June 2015.  Penner faces a substantial likelihood of liability and is therefore not 

disinterested for purposes of a demand.  Penner failed to implement any controls or 

reporting systems pertaining to CSA compliance whatsoever prior to November 

2010, and failed to take affirmative steps to bring the Company into compliance with 

the CSA after being put on notice of red flags of the Company’s non-compliance, 

including  the June 2014 PSW, and civil and 

criminal investigations against Walmart.  Penner also implemented a knowingly 

non-compliant SOM program and took no steps to bring the Company into 

compliance following notice of the civil and criminal investigations into Walmart, 

which continued to violate the CSA unabated.  Penner also lacks independence for 

purposes of a demand.  Penner is R. Walton’s son-in-law and related to S. Walton, 

and he is only the third Chairman of the Board, following R. Walton and Sam Walton 

(Walmart’s founder).  He has also held numerous senior positions at Walmart over 

the years.  The Company admits that he is not independent.  Finally, his role in 

authorizing the Company to file a preemptive lawsuit against the DOJ related to 

Walmart’s failure to comply with the CSA establishes that he is unable to objectively 

consider a demand.
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C. S. Walton has been a director since June 2016.  S. Walton faces a 

substantial likelihood of liability and is therefore not disinterested for purposes of a 

demand.  As a director, S. Walton implemented a knowingly non-compliant SOM 

program and failed to take any steps to bring the Company into compliance 

following notice of civil and criminal investigations into Walmart, which continued 

to violate the CSA unabated.  S. Walton also lacks independence for purposes of a 

demand.  He is the nephew of R. Walton and Penner’s cousin-in-law.  The Company 

admits that S. Walton is not independent.  Finally, his role in authorizing the 

Company to file a preemptive lawsuit against the DOJ related to Walmart’s failure 

to comply with the CSA establishes that he is unable to objectively consider a 

demand.

D. McMillon has been the Walton Family’s hand-picked Chief Executive 

Officer of Walmart since February 1, 2014 and a director on the Board since 

November 2013.  McMillon served in numerous other executive roles since joining 

the Company in 1990.  The Company admits that he is not independent.  McMillon 

faces a substantial likelihood of liability in capacities as both an officer and director 

and is therefore not disinterested for purposes of a demand. As an officer, he failed 

to implement any controls or reporting systems pertaining to CSA compliance 

whatsoever prior to November 2010.  He also failed to take affirmative steps to bring 
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the Company into compliance with the CSA as an officer and/or director after being 

put on notice of red flags of the Company’s non-compliance, including  

 the June 2014 PSW, and civil and 

criminal investigations against Walmart.  He also implemented a knowingly non-

compliant SOM program and took no steps to bring the Company into compliance 

following notice of the civil and criminal investigations into Walmart, which 

continued to violate the CSA unbated.  McMillon also lacks independence for 

purposes of a demand.  He is the hand-selected CEO of the Walton Family, and he 

has made over $150 million in this position.  Finally, his role in authorizing the 

Company to file a preemptive lawsuit against the DOJ related to Walmart’s failure 

to comply with the CSA establishes that he is unable to objectively consider a 

demand.

E. Reinemund has served as a director since June 2010.  Reinemund faces 

a substantial likelihood of liability and is therefore not disinterested for purposes of 

a demand.  He was a member of the Board when the 2011 MOA went into effect, 

yet he failed to take any affirmative steps to bring the Company into compliance 

with the CSA after being put on notice of red flags of the Company’s non-

compliance, including  

 the June 2014 PSW, and civil and criminal investigations 
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against Walmart.  He also implemented a knowingly non-compliant SOM program 

and took no steps to bring the Company into compliance following notice of the civil 

and criminal investigations into Walmart, which continued to violate the CSA 

unbated.  Finally, his role in authorizing the Company to file a preemptive lawsuit 

against the DOJ related to Walmart’s failure to comply with the CSA establishes that 

he is unable to objectively consider a demand.

F. Flynn has served as a director on the Board since July 2012, as a 

member of the Audit Committee since July 2012, and as chairman of the Audit 

Committee since June 2014.  Flynn faces a substantial likelihood of liability and is 

therefore not disinterested for purposes of a demand.  He failed to take any 

affirmative steps to bring the Company into compliance with the CSA after being 

put on notice of red flags of the Company’s non-compliance, including at least the 

 the 2013 Qui Tam allegations,  

 the June 2014 PSW, and civil and criminal investigations 

against Walmart.  He also implemented a knowingly non-compliant SOM program 

and took no steps to bring the Company into compliance following notice of the civil 

and criminal investigations into Walmart, which continued to violate the CSA 

unbated.  Finally, Flynn’s role in authorizing the Company to file a preemptive 
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lawsuit against the DOJ related to Walmart’s failure to comply with the CSA 

establishes that he is unable to objectively consider a demand.

G. Horton has served as a director on the Board since November 21, 2014, 

and as a member of the Audit Committee since November 21, 2014.  Horton faces a 

substantial likelihood of liability and is therefore not disinterested for purposes of a 

demand. He failed to take any affirmative steps to bring the Company into 

compliance with the CSA after being put on notice of red flags of the Company’s 

non-compliance, including at least  and the civil and criminal 

investigations against Walmart.  It is also reasonable to infer that upon joining the 

Board and Audit Committee, he was made aware of the  the 2013 Qui 

Tam allegations,  and 

the June 2014 PSW.  He also implemented a knowingly non-compliant SOM 

program and took no steps to bring the Company into compliance following notice 

of the civil and criminal investigations into Walmart, which continued to violate the 

CSA unbated.  Finally, Horton’s role in authorizing the Company to file a 

preemptive lawsuit against the DOJ related to Walmart’s failure to comply with the 

CSA establishes that he is unable to objectively consider a demand.

H. Mayer has served as a director on the Board since July 2012.  Mayer 

faces a substantial likelihood of liability and is therefore not disinterested for 
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purposes of a demand.  She failed to take any affirmative steps to bring the Company 

into compliance with the CSA after being put on notice of red flags of the Company’s 

non-compliance, including at least  

 the June 2014 PSW, and civil and criminal investigations 

against Walmart.  She also implemented a knowingly non-compliant SOM program 

and took no steps to bring the Company into compliance following notice of the civil 

and criminal investigations into Walmart, which continued to violate the CSA 

unbated.  Finally, Mayer’s role in authorizing the Company to file a preemptive 

lawsuit against the DOJ related to Walmart’s failure to comply with the CSA 

establishes that she is unable to objectively consider a demand.

I. Director Sarah J. Friar (“Friar”) has been a director on the Board since 

February 2018 and is a member of the Audit Committee.  Friar cannot objectively 

consider a demand.  As an initial matter, as a member of the Audit Committee, Friar 

failed to take any affirmative steps to bring the Company into compliance with the 

CSA following notice of the civil and criminal investigations into Walmart, which 

continued to violate the CSA unabated.  Friar’s role in authorizing the Company to 

file a preemptive lawsuit against the DOJ related to Walmart’s failure to comply 

with the CSA further establishes that she is unable to objectively consider a demand.  

Friar also lacks independence for purposes of a demand.  Since 2018, Friar has been 
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the CEO of Nextdoor Inc. (“Nextdoor”), and Walmart is an important business 

partner for Nextdoor.  In April 2020, Nextdoor partnered with Walmart on a new 

neighborhood assistance program, and in public statements, Friar has singled out 

Walmart as a critically important partner and advertiser that enables Nextdoor to 

grow and monetize its social media platform.133  In forming this partnership, Friar 

also built a close relationship with McMillon and has publicly lauded the Walton 

Family.134

133 See, e.g., [Australia Start Up Daily Interview (July 8, 2021)] (“So today we 
largely monetize through advertising.  So think of it as we work with some of the 
largest brands in the world, folks like say Walmart here in the US . . . .”).    
134 See, e.g., [425 Prospectus – Khosla Ventures Acquisition Co. II (July 7, 2021)] 
(“Q: … not very often you get to work with a family like the Waltons in [sic] the 
CEO over at Walmart and what have you learned on the Walmart board and what 
you have applied to Nextdoor.  A:  ….When I was joining the Walmart board I read 
the book about Sam Walton and never was there a person more community minded 
and that’s one of the reasons I got really intrigued by what they had built . . . . We’ve 
done some amazing work with Walmart … and so learning from Doug [McMillon] 
how he manages that global expansion has really been incredible.  So, I really feel 
gifted….”).   
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COUNTS 

COUNT I 

Breach of Fiduciary Duty 

 (Against the Director Defendants) 

291. Plaintiffs reallege the preceding paragraphs as set forth above and 

incorporate them herein by reference. 

292. The Director Defendants, as directors of Walmart, were and are 

fiduciaries of the Company and its stockholders.  As such, the Director Defendants 

owed and owe the Company and its stockholders the highest duties of good faith, 

due care, and loyalty. 

293. The Company was and is subject to heavy regulation at the federal and 

state levels because Walmart dispenses pharmaceutical drugs, including controlled 

substances, to individual patients, and because Walmart self-distributed 

pharmaceutical drugs to its retail pharmacies for many years.   

294. The members of the Board, consistent with their fiduciary duties, were 

required to implement and monitor policies and systems to maintain effective 

controls against diversion of controlled substances for other than legitimate uses and 

the Company’s compliance with laws and regulations governing dispensing and 

distribution of controlled substances, including opioids.   
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295. The Director Defendants consciously breached their fiduciary duties 

and violated their corporate responsibilities by failing to implement and monitor 

compliance policies and systems to maintain effective controls against diversion of 

controlled substances for other than legitimate uses. 

296. The Director Defendants also consciously breached their fiduciary 

duties by failing to exercise their oversight responsibilities.  The Director Defendants 

failed to implement and monitor fundamental reporting policies and systems to 

ensure that information regarding the Company’s compliance with the CSA and 

DEA regulations concerning drug diversion and suspicious order monitoring would 

be reported to the Board in a timely manner as a matter of ordinary operations.  The 

Director Defendants thereby disabled themselves from learning of the numerous red 

flags: (i) indicating problems with the Company’s “red flag” monitoring, data 

systems, and processes to ensure that pharmacists and pharmacies are satisfying their 

corresponding responsibility in dispensing controlled substances; and (ii) indicating 

problems with the Company’s SOM Program.  The Director Defendants thereby 

exposed the Company to harm. 

297. The Director Defendants had numerous opportunities to address the 

Company’s lack of reporting protocols and information controls.  By failing to make 

a good faith effort to implement and monitor an oversight system and by consciously 
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disregarding their duty to learn of and investigate red flags, the Director Defendants 

failed to exercise due care and failed to satisfy their duty of loyalty to the Company 

and its stockholders. 

298. As a result of the Director Defendants’ conscious failure to carry out 

their fiduciary duties, Walmart has sustained, and will continue to sustain, significant 

damages—both financially and to its corporate image and goodwill.  Such damages 

to Walmart caused by the Director Defendants include, and will include, the 

substantial penalties, fines, and damages awards, settlements, expenses, increased 

regulatory scrutiny, and other liabilities described herein. 

299. As a result of the bad faith misconduct alleged herein, the Director 

Defendants are liable to the Company. 

COUNT II  

Breach of Fiduciary Duty  

 (Against the Officer Defendants) 

300. Plaintiffs reallege the preceding paragraphs as set forth above and 

incorporate them herein by reference. 

301. The Officer Defendants, as officers of Walmart, were and are 

fiduciaries of the Company and its stockholders.  As such, the Officer Defendants 

owed and owe the Company and its stockholders the highest duties of good faith, 

due care, and loyalty. 
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302. The Company is subject to strict regulations at the federal and state 

levels because Walmart dispenses pharmaceutical drugs, including controlled 

substances, to individual patients, and because Walmart for many years self-

distributed pharmaceutical drugs to its Company-owned and operated retail 

pharmacies.  The Officer Defendants, consistent with their fiduciary duties, were 

required to maintain effective controls against diversion of controlled substances for 

other than legitimate uses and ensure the Company’s compliance with laws and 

regulations governing dispensing and distribution of controlled substances, 

including opioids. 

303. The Officer Defendants consciously breached their fiduciary duties and 

violated their corporate responsibilities by knowingly operating and maintaining (i) 

legally deficient “red flag” monitoring, data systems, and processes that failed to 

provide pharmacists and pharmacies with information they needed to satisfy their 

corresponding responsibility in dispensing controlled substances; and (ii) a legally 

deficient SOM Program prior to the end of Walmart’s self-distribution of controlled 

substances in April 2018. 

304. Walmart’s pharmacists and pharmacies and distribution centers 

violated federal and state drug diversion laws and regulations and exposed the 

Company to harm. 
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305. As discussed above, the Officer Defendants also consciously breached 

their fiduciary duties and violated their corporate responsibilities by failing to inform 

the Board about Walmart’s regulatory compliance failures in dispensing and self-

distributing opioids. 

306. As a result of the Officer Defendants’ conscious failure to carry out 

their fiduciary duties, Walmart has sustained, and will continue to sustain, significant 

damages—both financially and to its corporate image and goodwill.  Such damages 

to Walmart caused by the Officer Defendants include, and will include, the 

substantial penalties, fines, and damages awards, settlements, expenses, increased 

regulatory scrutiny, and other liabilities described herein. 

307. As a result of the bad faith misconduct alleged herein, the Officer 

Defendants are liable to the Company. 

COUNT III  

Breach of Fiduciary Duty  

 (Against the Controller Defendants) 

308. Plaintiffs reallege the preceding paragraphs as set forth above and 

incorporate them herein by reference. 

309. The Controller Defendants, through their ownership of Company stock, 

representation on the Board, ties to Company directors and officers, and as R. 
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Walton and Penner as officers of the Company, have the ability to and do in fact 

exert control over the business and operations of Walmart. 

310. As controlling stockholders of Walmart, the Controller Defendants 

were and are fiduciaries of the Company and its stockholders.  As such, the 

Controller Defendants owed and owe the Company and its stockholders the highest 

duties of good faith, due care, and loyalty. 

311. The Company is subject to strict regulations at the federal and state 

levels because Walmart dispenses pharmaceutical drugs, including controlled 

substances, to individual patients, and because Walmart for many years self-

distributed pharmaceutical drugs to its Company-owned and operated retail 

pharmacies.  The Controller Defendants, consistent with their fiduciary duties, were 

required to maintain effective controls against diversion of controlled substances for 

other than legitimate uses and ensure the Company’s compliance with laws and 

regulations governing dispensing and distribution of controlled substances, 

including opioids. 

312. The Controller Defendants consciously breached their fiduciary duties 

and violated their corporate responsibilities by knowingly operating and maintaining 

(i) legally deficient “red flag” monitoring, data systems, and processes that failed to 

provide pharmacists and pharmacies with information they needed to satisfy their 
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corresponding responsibility in dispensing controlled substances; and (ii) a legally 

deficient SOM Program prior to the end of Walmart’s self-distribution of controlled 

substances in April 2018. 

313. Walmart’s pharmacists and pharmacies and distribution centers 

violated federal and state drug diversion laws and regulations and exposed the 

Company to harm. 

314. As discussed above, the Controller Defendants also consciously 

breached their fiduciary duties and violated their corporate responsibilities by failing 

to inform the Board about Walmart’s regulatory compliance failures in dispensing 

and self-distributing opioids. 

315. As a result of the Controller Defendants’ conscious failure to carry out 

their fiduciary duties, Walmart has sustained, and will continue to sustain, significant 

damages—both financially and to its corporate image and goodwill.  Such damages 

to Walmart caused by the Controller Defendants include, and will include, the 

substantial penalties, fines, and damages awards, settlements, expenses, increased 

regulatory scrutiny, and other liabilities described herein. 

316. As a result of the bad faith misconduct alleged herein, the Controller 

Defendants are liable to the Company. 
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PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs demand judgment as follows: 

A. Declaring this action to be a proper derivative action and Plaintiffs to 

be proper and adequate representatives of the Company;  

B. Declaring that Defendants breached their fiduciary duties to the 

Company: 

C. Directing the Company to implement and monitor policies and systems 

to ensure compliance and Board oversight of compliance with the CSA and other 

laws and regulations governing the distribution and/or dispensing of controlled 

substances; 

D. Awarding damages sustained by the Company as a result of the 

breaches of fiduciary duties set forth above, together with pre- and post-judgment 

interest, from each of the Defendants, jointly and severally;  

E. Ordering immediate disgorgement of all profits, benefits, and other 

compensation obtained by the Officer Defendants as a result of their breaches of 

fiduciary duties and unjust enrichment; 

F. Awarding Plaintiffs’ costs and expenses incurred in this action, 

including, but not limited to, experts’ and attorneys’ fees;  

G. Against all Defendants and in favor of the Company for extraordinary 

and injunctive relief as permitted by law and/or equity; and 
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H. For such other and further relief as this Court may deem just and proper.  
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