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Throughout this case, Plaintiff Ambac Assurance Corporation (“Ambac”) has 

overreached to assert claims that are not properly at issue.  The courts have responded by 

narrowing Ambac’s claims.  In 2018, the Court of Appeals held that Ambac could not allege 

broad “transaction-level” breaches of contract because the contract provided a “sole remedy” 

limited to the quality of individual mortgage loans.  In 2020, Justice Sherwood dismissed 

Ambac’s claim for “fraud” as duplicative of its contract claim, a decision the First Department 

affirmed in 2021.  Because of those rulings, the only issue for trial is whether particular 

mortgage loans complied with particular representations and warranties in seventeen particular 

securitizations that Ambac insured. 

Despite the case’s narrowed scope, Ambac apparently intends to introduce a host of 

evidence about Countrywide’s1 conduct and state of mind.  That evidence is irrelevant to the 

breach-of-contract claim remaining in this case; its only purpose would be to smear Countrywide 

and paint it as a “bad” company.  Countrywide, therefore, requests that the Court exclude:  (1) 

Evidence of Countrywide’s state of mind, which is irrelevant to Ambac’s breach-of-contract 

claim; and (2) Evidence concerning loans and loan products not present in the seventeen 

securitization transactions at issue.  Allowing Ambac to introduce evidence on those topics 

would needlessly lengthen the trial, unfairly prejudice Countrywide, and distract from the 

straightforward questions before the Court. 

The Court should decide this issue now, rather than waiting until trial or the in-limine 

stage.  Absent a decision on the scope of the trial, the parties and the Court will need to prepare 

for a trial of unlimited scope.  The pretrial disclosures and submissions will be multiples larger, 

                                                 
1 “Countrywide” means, collectively, Defendants Countrywide Home Loans, Inc.; Countrywide 
Securities Corp.; and Countrywide Financial Corp. 
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consisting mostly of irrelevant evidence.  The motions in limine will seek to exclude categories 

of evidence that should not even have to be considered.  And the parties will have to subpoena 

and prepare witnesses whose testimony is entirely unnecessary.  None of that work is necessary 

or appropriate in light of the narrow scope of trial. 

BACKGROUND 

This lawsuit stems from the global financial crisis of 2007 and 2008.  Ambac is a 

“monoline” financial guaranty insurer.  Before the financial crisis, “[i]n exchange for substantial 

premiums, [Ambac] issued unconditional, irrevocable insurance policies, agreeing to insure” the 

cash flows from scores of residential-mortgage-backed securitizations.  Ambac Assurance Corp. 

v. Countrywide Home Loans, Inc., 31 N.Y.3d 569, 576 (2018).  When homeowners defaulted on 

their mortgages during the crisis, Ambac had to make good on its promise to ensure that the 

holders of the insured certificates would suffer no losses.  Ambac then tried to recoup its claims 

payments through (among other things) this lawsuit. 

Between 2004 and 2006, Ambac issued insurance policies guaranteeing investors’ cash 

flows from seventeen securitizations sponsored by Countrywide (the “Securitizations”).2  The 

Securitizations are residential mortgage backed securities (“RMBS”)—that is, securities backed 

by a pool of residential mortgage loans that Countrywide either originated or acquired and then 

conveyed to trusts.  The trusts, in turn, sold certificates entitling investors to a portion of the cash 

flows generated by borrowers’ monthly mortgage payments.  Each Securitization’s performance, 

therefore, was tied to the performance of the residential mortgage loans in the trust. 

                                                 
2 The Securitizations are CWHEQ 2006-S1, CWHEQ 2006-S4, CWHEQ 2006-S6, CWABS 
2004-K, CWABS 2004-L, CWABS 2004-M, CWABS 2004-N, CWABS 2004-O, CWABS 
2004-T, CWHEQ 2005-F, CWHEQ 2005-L, CWHEQ 2006-B, CWHEQ 2006-C, CWABS 
2005-16, CWABS 2005-17, CWHEQ 2006-11, CWHEQ 2006-13.  Dkt. 0107 ¶ 7. 
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The documents governing the Securitizations contained representations and warranties 

about the characteristics of particular loans.  Ambac Assurance Corp., 31 N.Y.3d at 576.  These 

loan-level representations and warranties are the basis for Ambac’s remaining claims.  But 

Ambac must prove more than an alleged breach of a representation and warranty to recover, 

because the parties’ contracts impose additional threshold requirements.  The agreements specify 

that the sole remedy for a breach of the representations and warranties is a contractual 

“repurchase protocol.”3  Ambac Assurance Corp., 31 N.Y.3d at 583–84.  To trigger the protocol, 

Ambac must prove either that it gave Countrywide “prompt notice” of an alleged breach, or that 

Countrywide “discover[ed]” the breach on its own.  See, e.g., Ex. A at § 2.04 (CWABS 2004-K 

Sales and Servicing Agreement (“SSA”)). 

. . . If the Sponsor, the Depositor, the Master Servicer, the Credit 
Enhancer, or a Responsible Officer of the Indenture Trustee 
discovers a breach of any of the foregoing representations and 
warranties, without regard to any limitation concerning the 
knowledge of the Sponsor, that materially and adversely affects the 
interests of the Trust, the Indenture Trustee under the Indenture, 
the Noteholders, or the Credit Enhancer in the Mortgage Loan, the 
party discovering the breach shall give prompt notice to the other 
parties and the Credit Enhancer. 

The Sponsor shall use all reasonable efforts to cure in all material 
respects any breach (other than a breach of the representation and 

                                                 
3 Section 2.01(l) of the Securitizations’ Insurance and Indemnity Agreements (“I&I Agreement”) 
provides that the remedy for breaches of the relevant representations and warranties “shall be 
limited to the remedies specified in the [SSA],” namely the repurchase protocol.  See, e.g., Ex. B 
at § 2.01(l) (I&I Agreement).   
 
The repurchase protocols for the ten HELOC securitizations at issue (CWABS 2004-K, CWABS 
2004-L, CWABS 2004-M, CWABS 2004-N, CWABS 2004-O, CWABS 2004-T, CWHEQ 
2005-F, CWHEQ 2005-L, CWHEQ 2006-B, and CWHEQ 2006-C) are found in the Sale and 
Servicing Agreements.  The repurchase protocols for the seven first-lien and closed-end-second 
securitizations at issue (CWABS 2005-16, CWABS 2005-17, CWABS 2006-11, CWABS 2006-
13, CWHEQ 2006-S1, CWHEQ 2006-S4, and CWHEQ 2006-S6) are located in the Pooling and 
Servicing Agreements.  The language of the repurchase protocols, for all securitizations, is 
materially similar for purposes of this motion. 
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warranty in Section 2.04(a)(v)) within 90 days of becoming aware 
of it . . . . 

Id. at § 2.04(b) (emphasis added). 

When the housing market collapsed in 2007 and 2008, “mortgage default and 

delinquency rates increased”—both in the Securitizations at issue and in the industry as a whole.  

Ambac Assurance Corp., 31 N.Y.3d at 577.  “As a result, Ambac had to pay out far more claims 

than anticipated.”  Id.  In 2010, Ambac sued Countrywide, alleging breach of contract and fraud.  

In its complaint and in its expert reports, Ambac made allegations untethered to the 

Securitizations.  These include allegations about Countrywide’s mental state and allegations 

about loans and loan products that do not appear in the Securitizations at issue. 

At the summary-judgment stage, Ambac argued that the repurchase protocol was not its 

only remedy for breach of contract because, in addition to alleging breaches of the loan-specific 

representations and warranties, Ambac also alleged breaches of broader “‘transaction-level’ 

representations about Countrywide’s operations and financial condition.”  Ambac Assurance 

Corp., 31 N.Y.3d at 578.  The Court of Appeals disagreed, holding that the repurchase protocol 

is Ambac’s sole remedy for any breach and limiting Ambac’s recovery to loan-level breaches, 

not transaction-level breaches.  Id. at 583–85.  In the same decision, the Court of Appeals held 

that Ambac could not recover rescissory damages—that is, damages that would put Ambac in the 

position it would have occupied had it never agreed to insure the Securitizations—because 

Ambac had issued unconditional, irrevocable insurance policies.  Id. at 581. 

As a consequence of the Court of Appeals’ ruling enforcing the contractual “sole 

remedy” provision, it became clear that Ambac’s fraud and contract claims both sought to 

recover damages for the same alleged harm:  namely, claims payments Ambac allegedly made 

due to losses on non-conforming loans.  As a result, Justice Sherwood dismissed Ambac’s fraud 
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claim as duplicative in December 2020.  Decision and Order on Motion, Dkt. 2093 at 10 

(December 4, 2020).  The First Department affirmed.  Ambac Assurance Corp. v. Segregated 

Acct. of Ambac Assurance Corp., 143 N.Y.S.3d 539 (2021). 

The dismissal of Ambac’s transaction-level contract claim and fraud claim narrows this 

case to a bench trial for breach of contract related to individual loans in the Securitizations.  To 

prevail, Ambac must prove, among other things: (1) that specific loans materially breached 

representations and warranties, (2) that Ambac gave prompt notice or Countrywide had actual 

pre-suit notice of any materially breaching loans, and (3) that Ambac suffered damages flowing 

from that breach with respect to those loans.  See Harris v. Seward Park Hous. Corp., 79 A.D.3d 

425, 426 (1st Dep’t 2010) (discussing the elements of a breach-of-contract claim).  Neither 

Countrywide’s mental state nor its practices related to loans outside the Securitizations bear on 

any of the elements Ambac must prove. 

ARGUMENT 

Only relevant evidence is admissible, Mazella v. Beals, 27 N.Y.3d 694, 709 (2016), and 

“evidence is relevant only if it tends to prove the existence or nonexistence of a material fact 

directly at issue in the case,” People v. Robinson, 143 A.D.3d 744, 746 (2d Dep’t 2016).  Even 

relevant evidence is inadmissible when “its probative value is outweighed by the prospect of trial 

delay, undue prejudice to the opposing party, [or] confusing the issues.”  People v. Primo, 96 

N.Y.2d 351, 355 (2001). 

A more stringent standard applies to evidence of “other acts”—that is, evidence that a 

defendant engaged in similar conduct that did not actually cause the plaintiff’s injury.  Such 

evidence is inadmissible unless the proponent of the evidence can demonstrate that it is “more 

probative than prejudicial.”  People v. Bradley, 20 N.Y.3d 128, 133 (2012).  On this basis, courts 

commonly exclude evidence of “other bad acts” because of the potential that a factfinder will 
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“misfocus” on those other acts and rule not on the basis of the case before it but because the 

party’s “conduct generally merits punishment.”  People v. Wilkinson, 71 A.D.3d 249, 253 (2010) 

(citation omitted); see also Orser v. Wholesale Fuel Distributors, 173 A.D.3d 1519, 1523 (3d 

Dep’t 2019), leave to appeal denied, 34 N.Y.3d 909 (2020) (holding that trial court, sitting 

without a jury, properly excluded extrinsic evidence of a prior lawsuit that would have been 

prejudicial propensity evidence) (relying on Mazella, 27 N.Y.3d at 709). 

These rules apply to bench trials as well as jury trials.  See Orser, 173 A.D.3d at 

1523.  Although the risk of unfair prejudice may be diminished in a bench trial, see, e.g., People 

v. Livingston, 184 A.D.2d 529, 530 (2d Dep’t 1992), it is not extinguished.  Evidence can be 

irrelevant and confusing to a judge or to a jury.  See Primo, 96 N.Y.2d at 355.  And the time 

spent presenting and responding to irrelevant evidence is wasteful before any factfinder.  Id. 

Because Ambac’s case is now limited to breach of contract, the above principles 

significantly limit the scope of trial.  First, Countrywide’s state of mind is not an element of a 

breach-of-contract claim; therefore, any evidence related to state of mind should be excluded.  

Second, the appellate rulings in this case limit Ambac to challenging specific loans for alleged 

material breaches of specific representations and warranties.  Evidence unconnected to these 

alleged loan-specific breaches is irrelevant.  See Ambac Assurance Corp., 31 N.Y.3d at 582–84.  

Such evidence would needlessly complicate and lengthen what should be a straightforward 

breach-of-contract trial. 

Ambac has suggested that it may adduce evidence of Countrywide’s general practices to 

establish constructive knowledge of specific breaches of representations and warranties for 

purposes of the repurchase protocol.  But this Court has already determined that “the contractual 

language requires . . . that Countrywide be aware of a breach in order to trigger the repurchase 
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obligation.”  Dkt. 1672 at 11 (emphasis added).  That ruling is law of the case, and it is 

consistent with the text and structure of the parties’ contracts.  Whether Countrywide had 

knowledge of general concerns about its underwriting processes, untethered to any particular 

loan at issue, is irrelevant. 

I. Evidence Unrelated to the Loans and Securitizations at Issue Is Inadmissible. 

The seventeen Securitizations in the aggregate contain roughly 375,000 home equity lines 

of credit (“HELOCs”), sub-prime loans, and closed-end second (“CES”) loans.4  Ambac’s 

complaint alleges breaches of two types of promises—broad, so-called “transaction-level” 

promises, and loan-specific representations and warranties.  Dkt. 0107 ¶¶ 137–38.  As discussed 

above, the Court of Appeals has already held that Ambac may not recover for the “transaction-

level” breaches.  Ambac Assurance Corp., 31 N.Y.3d at 582–84.  The only remaining claim in 

this case, therefore, is for breach of the loan-level representations and warranties concerning 

specific loans in the Securitizations.  Ambac, however, has made sweeping generalizations about 

Countrywide’s business practices in its complaint, in its expert reports, and in prior pre-trial 

disclosures without connecting its allegations of misconduct to the Securitizations or the loans 

they contain. 

Perhaps Ambac made these allegations to support its fraud claim, when Ambac needed to 

allege and prove Countrywide’s fraudulent intent.  But whatever their relevance to the fraud 

claim may allegedly have been, these allegations have no place at trial now that the fraud claim 

                                                 
4 A HELOC is a revolving loan secured by the borrower’s existing equity in her residence.  Dkt. 
0107 ¶ 7.  A subprime mortgage loan generally refers to a loan made to a borrower with a weaker 
credit profile than a prime borrower.  See, e.g., id. ¶ 43.  A closed-end second loan is a non-
revolving loan secured by the borrower’s existing equity in her residence, id. ¶ 7; “second” 
means that the borrower already has a prior “first” loan on the residence which has priority of 
payment. 
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has been dismissed.  Bulk Carriers A/S, No. 13 CIV. 1248 RA SN, 2014 WL 335595, at *1 

(S.D.N.Y. Jan. 22, 2014) (“motive is generally irrelevant in breach of contract actions”) 

(quotation marks and citation omitted). 

Consider Ambac’s complaint.  The complaint contains allegations from other lawsuits 

that Countrywide loan officers helped applicants switch from full-documentation to reduced 

documentation loans, without any indication that those loans were included in the Securitizations 

at issue.  Dkt. 0107 ¶¶ 73–75.  The complaint also alleges that loan officers overstated 

borrowers’ income or requested that borrowers falsify income, id. at ¶¶ 81–85, that loan officers 

improperly increased appraisal values, id. at ¶ 89, and that Countrywide engaged in predatory 

lending practices.  Id. at ¶¶ 90–98.  Again, the Complaint does nothing to connect those 

generalized allegations of wrongdoing to any loan or Securitization in this case. 

Ambac’s expert reports are similar.  For example, Ambac’s expert on underwriting 

practices, Dr. Michael LaCour-Little, alleges:5 

 That Countrywide branch personnel “increase[d] the borrower’s income” on 
applications in Countrywide’s loan underwriting approval system;6 

 
 That Countrywide branch personnel failed to disclose details about borrowers during 

the application process;7  
 

 That Countrywide did not update its automated underwriting program, “CLUES,” 
quickly enough;8  

                                                 
5 See generally, Ex. C (Expert Report of Michael LaCour-Little, Oct. 1, 2014) (“LaCour-Little”).  
Dr. LaCour-Little’s report apparently was proffered in support of Ambac’s fraud claim.  
Countrywide believes Dr. LaCour-Little’s testimony is irrelevant to the breach-of-contract claim. 

6 LaCour-Little ¶ 130. 

7 LaCour-Little ¶ 218. 

8 LaCour-Little ¶¶ 173–79. 
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 That Countrywide improperly made “Friends of Angelo” loans, meaning loans 
allegedly given to friends of Countrywide’s CEO Angelo Mozilo;9 and 

 That appraisers were inappropriately influenced by Countrywide personnel.10 

 As the parties prepared for trial in 2020 (again, before the fraud claim was dismissed), 

Ambac continued to rely on evidence unconnected to the Securitizations.  Ambac’s Trial Exhibit 

00147 (CWAMBAC0016683292), for instance, is an internal audit concerning potential 

discrimination against minority borrowers.  Ambac’s Trial Exhibit 00602 (CW-AMBAC-

G0000002502) is a parade of irrelevant allegations, from internal Countrywide discussions about 

changing regulators to allegations that Mozilo left an executive sitting in a conference room for 

hours.  And Ambac designated extensive testimony on “Friends of Angelo” loans, see, e.g., 

Mozilo Tr. 90:19–94:6, 98:13–99:15, Jun. 21, 2011, when there is no evidence that any such loan 

was included among the seventeen Securitizations. 

Neither Ambac’s experts nor any fact witness has connected those allegations and others 

like them to the Securitizations or any specific loans they contain.  Instead, Ambac’s evidence 

about matters unrelated to the seventeen transactions at issue is an invitation to infer that 

Countrywide was a “bad” company and engaged in “bad” practices.  Such an inference would be 

wholly improper.  Orser, 173 A.D.3d at 1523.  And, if Ambac were allowed to present 

generalized evidence of Countrywide’s practices, Countrywide would need to respond, requiring 

the parties and the Court to spend trial time on issues extraneous to Ambac’s claims—an 

unnecessary “trial within a trial.”  Halloran v. Virginia Chemicals Inc., 377 N.Y.S.2d 132, 134 

(1975), modified, 41 N.Y.2d 386 (1977). 

                                                 
9 LaCour-Little ¶ 157. 

10 LaCour-Little ¶¶ 228–41. 
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For example, if Ambac introduced evidence that a Countrywide employee engaged in 

misconduct related to a loan not at issue in the Securitizations, Countrywide would be entitled to 

present evidence: (1) that the employee’s conduct violated company policy; (2) of what actions 

were taken with respect to the employee; (3) of what effect (if any) the employee’s conduct had 

on the loan’s validity; and (4) that the Securitizations do not contain loans similar to the loan that 

was the subject of the misconduct.  The same is true for any evidence related to Countrywide’s 

supposedly below-par company-wide loan underwriting practices, training, and guidelines.  If 

Ambac elicits such evidence, Countrywide will need to rebut it point by point, through testimony 

and documents reflecting that Countrywide’s practices were consistent with industry standards, 

that its underwriters were qualified and strove to underwrite high quality loans, and that its 

guidelines were appropriate.  None of that evidence is relevant to Ambac’s breach-of-contract 

claim; the Court should exclude it all.   

II. Ambac Cannot Justify the Extraneous Evidence. 

Although Ambac’s allegations and evidence of generalized misconduct were tailored to 

its now-dismissed claims of fraud and “transaction level” breaches, Ambac has indicated that it 

intends to introduce some or all of the same evidence at the upcoming trial.  Ambac has 

suggested that Countrywide’s general conduct is relevant because it gave Countrywide 

“constructive knowledge” of all loan defects, and thus triggered the contractual repurchase 

protocol for any defect Ambac’s experts now identify.  That argument is contrary to this Court’s 

prior ruling rejecting Ambac’s constructive-knowledge argument, the language of the governing 

repurchase protocol in the parties’ agreements, and the majority of decisions addressing the 

issue. 

As discussed above, the Court of Appeals ruled that Ambac’s sole remedy for breaches of 

representations and warranties is limited to the parties’ repurchase protocol.  Ambac Assurance 
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Corp., 31 N.Y.3d at 584–85; see, e.g., Ex. B at § 2.01(l) (I&I Agreement).  Under the repurchase 

protocol, Ambac cannot sue for breach of a representation and warranty with respect to a given 

loan without first showing either (a) that Ambac notified Countrywide of the breach, or (b) that 

Countrywide itself “discover[ed]” the breach.  If Countrywide “discovers a breach of any of the 

foregoing representations and warranties,” it promised to “use all reasonable efforts to cure in all 

material respects any breach . . . within 90 days of becoming aware of it.”  See, e.g., Ex. A at 

§ 2.04(b) (SSA).  On summary judgment, this Court construed the repurchase protocol to require 

“either that Ambac provide[d] notice [of a breaching loan] or that Countrywide [was] aware of a 

breach in order to trigger the repurchase obligation.”  Dkt. 1672 at 11.11 

Ambac suggests that it may satisfy that obligation as to each of the 375,000 loans in the 

Securitizations by establishing “constructive knowledge”—i.e., that Countrywide generally “had 

notice of pervasive breaches of the loans” from various sources, including litigation, expert 

reports, and the “[n]ormal course of business investigations.”  Dkt. 1455 9–10.  That argument is 

contrary to the Court’s prior ruling at summary judgment, the language of the parties’ 

agreements, and the majority of decisions addressing the constructive-knowledge issue. 

A. The Court rejected a constructive knowledge standard at the 
summary-judgment stage. 

In its summary-judgment motion, Ambac argued that Countrywide was generally aware 

of alleged defects in its loans and loan-origination process.  Dkt. 1455 at 8–11.  As a result, 

                                                 
11 In a subsequent appeal, where the meaning of “discovery” was not presented as an issue for 
review, the First Department originally incorrectly described the repurchase protocol as being 
triggered where Countrywide “knew or should have known of the breaches.”  Ambac Assurance 
Corp. v. Countrywide Home Loans Inc., 175 A.D.3d 1156, 1158 (2019).  After Countrywide 
moved for reargument, the First Department recalled and vacated that opinion, and clarified that 
the repurchase protocol is triggered where Countrywide “discovered the breaches,” which 
mirrors the language used in the protocol itself.  Ambac Assurance Corp. v. Countrywide Home 
Loans Inc., 179 A.D.3d 518, 521 (2020). 
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Ambac claimed, Countrywide had “constructive knowledge” of every allegedly breaching loan 

in the seventeen Securitizations and thus Ambac did not need to prove that “Countrywide . . . 

acquired individualized knowledge regarding each loan’s breach of the R&Ws.”  Id. at 9, 11 

n.24.  The Court rejected Ambac’s argument, holding that “the contractual language requires . . . 

that Countrywide be aware of a breach in order to trigger the repurchase obligation.”  Dkt. 1672 

at 11 (emphasis added).  Ambac did not appeal. 

“Once a point is decided within a case, the doctrine of the law of the case makes it 

binding not only on the parties, but on the court as well.”  Siegel, N.Y. Prac. § 448 (6th ed.).  The 

doctrine applies to “‘legal determinations that were necessarily resolved on the merits in [a] prior 

decision.’”  See RPG Consulting, Inc. v. Zormati, 82 A.D.3d 739, 740 (2d Dep’t 2011) (quoting 

Gillian v. Reers, 255 A.D.2d 486, 487 (2d Dep’t 1998)).  If a ruling qualifies as law of the case, 

it cannot “be contravened by . . . a court of coordinate jurisdiction.”  Landis v. 383 Realty Corp., 

175 A.D.3d 1207, 1207 (1st Dep’t 2019). 

Precisely so here.  In its summary-judgment ruling, the Court rejected Ambac’s argument 

that Countrywide had “constructive knowledge” of every breaching loan.  Dkt. 1455 at 11 n.24; 

Dkt. 1672 at 11 (rejecting argument).  Ambac chose not to appeal from that ruling, even while it 

appealed from other aspects of the same summary judgment opinion.  Ambac cannot now 

relitigate that point and this Court—“a court of coordinate jurisdiction”—cannot revisit it.  

Landis, 175 A.D.3d at 1207; see also Wells Fargo Bank, N.A. v. Morales, 178 A.D.3d 881, 882 

(2d Dep’t 2019).  For that reason alone, Ambac may not attempt to prove “discovery” under the 

repurchase protocol through generalized evidence about Countrywide’s conduct—or indeed by 

relying on any standard other than actual knowledge. 
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B. The language and structure of the parties’ agreements confirm that 
“discovery” is a loan-by-loan analysis. 

Even setting aside the law of the case, it is clear from the face of the repurchase protocol 

that “discovery” requires actual knowledge of a breach in a particular loan.  See Nomura Home 

Equity Loan, Inc., Series 2006-FM2 v. Nomura Credit & Cap., Inc., 30 N.Y.3d 572, 581 (2017) 

(explaining that contracts should be interpreted according to their terms).  The entire purpose of 

the repurchase protocol was to address the fact—as all parties understood—that loan 

underwriting is imperfect and there would inevitably be some quantity of loans in the 

securitization pools that breached representations and warranties.  The parties therefore agreed to 

a protocol to ensure that before Ambac can recover for any breach, the particular breach would 

be identified and Countrywide would have an opportunity to cure it.  Given that arrangement, it 

would make no sense for “constructive knowledge” to satisfy the protocol.  And, indeed, the 

language and structure of the protocol confirm this common-sense conclusion. 

The plain language of the parties’ agreements requires actual knowledge.  Under those 

agreements, Countrywide’s “discover[y]” of a breach of its representations and warranties 

triggers the repurchase protocol.  “Discovery” inherently refers to actual knowledge.  See, e.g., 

American Heritage Dictionary (5th ed.) (defining “discover” as “[t]o notice or learn”); Webster’s 

Third New International Dictionary (3d ed.) (defining “discover” as “to obtain sight or 

knowledge of for the first time”).  Thus, in the context of a securitization repurchase protocol, 

“the term ‘discovery’ . . . [does not] mean ‘constructive knowledge’ or ‘inquiry notice.’”  Royal 

Park Invs. SA/NV v. Deutsche Bank Nat’l Tr. Co., No. 14CV04394AJNBCM, 2018 WL 

4682220, at *9 (S.D.N.Y. Sept. 28, 2018). 

As for what must be “discovered,” the repurchase protocol makes clear that it must be a 

specific breach of warranty in connection with a specific loan.  The protocol, for example, 
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provides a remedy for breaches of representations and warranties that “materially and adversely 

affect[]” Ambac’s or a certificate-holder’s interests.  See, e.g., Ex. A at § 2.04(b) (SSA).  

Countrywide’s representations and warranties at issue here are loan-specific.  See Ambac 

Assurance Corp., 31 N.Y.3d at 582–84 (holding that Ambac may not recover for broader, 

“transaction-level” breaches).  They refer to “each Mortgage Loan” or a “Mortgage Loan” in the 

singular form.  See, e.g., Ex. D at §3.02(xiii), (xiv), (xix), (xxxvi), (xxxvii), (lii) (CWABS 2004-

K Purchase Agreement) (emphasis added); Ex. E at § 2.03(b)(57), (58) (CWABS 2006-13 

Pooling and Servicing Agreement (“PSA”)); Matter of Mestecky v. City of New York, 30 N.Y.3d 

239, 245 (2017) (noting that the singular refers to “only one” item).  Indeed, in its complaint, 

Ambac emphasized that Countrywide’s warranties “pertain[] to the individual mortgage loans 

that Countrywide selected and pooled.”  Dkt. 0107 ¶ 138.  And Ambac has since referred to 

Countrywide’s warranties as “loan-level” warranties.  Ambac Assurance Corp., 31 N.Y.3d at 

581; Ambac Assurance Corp., 151 A.D.3d at 89. 

Whether a breach “materially and adversely affects” Ambac’s or the certificate-holder’s 

interests is a similarly loan-specific question.  See MASTR Adjustable Rate Mortgs. Tr. 2006-

OA2 v. UBS Real Estate Sec. Inc. (MARM), 2015 WL 764665, at *10 (S.D.N.Y. Jan. 9, 2015).  

As Ambac’s re-underwriting expert recognizes, for example, failure to comply with underwriting 

guidelines might not have a material effect on Ambac’s interests if other compensating factors 

are present.  Ex. F at 71–72 (Amended Expert Report of James Johnson, December 17, 2014).  

The same is true of other breaches:  it is impossible to determine whether any given breach in 

any given loan has a material and adverse effect without considering the breach—and the loan—

itself. 
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 The rest of the repurchase protocol, too, is focused on individual loans.  Discovery occurs 

when a party learns of “the breach” or “such breach.”  See, e.g., Ex. A at § 2.04(b) (SSA); Ex. E 

at § 2.03(e) (PSA).  Both “the” and “such” refer to specific issues with specific loans.  See CSX 

Transp., Inc. v. Is. R. Terminal, Inc., 879 F.3d 462, 471 (2d Cir. 2018) (“the” is singular); At 

Home Corp. v. Cox Commc’ns, Inc., 446 F.3d 403, 409 (2d Cir. 2006) (“such issuer” is singular). 

 The “remedy” in the “sole remedy” makes clear that a “constructive knowledge” standard 

is nonsensical.  The repurchase protocol affords Countrywide a 90-day cure period, which begins 

to run when Countrywide “becom[es] aware of it”—both “becoming aware” and “it” suggest that 

a party must acquire actual knowledge of the specific breach that caused the material and adverse 

effect.  See, e.g., Ex. A at § 2.04(b) (SSA); Ex. E at § 2.03(e) (PSA) (emphasis added).  The right 

to cure, of course, requires analysis of the particular defects in a particular loan; it is impossible 

to fix a problem without knowing what the problem is.  Finally, if it does not cure, Countrywide 

must accept return of “the Defective Mortgage Loan” and either replace it with an “Eligible 

Substitute Mortgage Loan” or pay the “Purchase Price,” defined as the “unpaid principle balance 

of the Mortgage Loan,” plus unpaid accrued interest.  See, e.g., Ex. A at § 2.04(b) (SSA); Ex. E 

at § 2.03(e) (PSA) (emphasis added).  Substitution and payment of the Purchase Price, again, are 

tethered to specific loans. 

 At every step, in sum, the repurchase protocol requires loan-by-loan analysis.  A party 

cannot engage in that analysis unless it has loan-specific knowledge.  “Discovery,” therefore, 

must refer to Countrywide’s actual knowledge of a particular material breach in a particular loan.  

Multiple courts analyzing functionally identical repurchase protocols have reached this 

conclusion.  For example, in Royal Park, the court determined that the language and structure of 

the repurchase protocol “leads to the conclusion that the parties agreed upon a remedial process 
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that generally calls for proof of breach on a loan-by-loan basis.”  2018 WL 4682220, at *8 

(quoting Homeward Residential, Inc. v. Sand Canyon Corp., 2017 WL 5256760, at *7 (S.D.N.Y. 

Nov. 13, 2017)).  And in BlackRock Allocation Target Shares: Series S Portfolio v. Wells Fargo 

Bank, the court recognized that the repurchase protocol required “concrete measures . . . with 

respect to a specific defect, in a specific loan, in a specific trust.”  2017 WL 3610511, at *7 

(S.D.N.Y. Aug. 21, 2017).  See also Royal Park Investments SA/NV v. HSBC Bank, 109 F. Supp. 

3d 587, 601 (S.D.N.Y. 2015); MARM), 2015 WL 764665, at *11; Policemen’s Annuity Ret. Bd. 

& Benefit Fund v. Bank of N.Y. Mellon, 775 F.3d 154, 162 (2d Cir. 2014); Home Equity Mortg. 

Tr. Series 2006-1 v. DLJ Mortg. Capital, 62 Misc. 3d 1206(A), at *3–4 (N.Y. Sup. Ct. 2019).12 

The consequences of applying a different standard confirm the point.  Holding that 

Countrywide had “constructive knowledge” of every breaching loan would read the concept of 

“discovery” out of the parties’ agreements.  A “constructive knowledge” standard for discovery 

would also effectively eliminate Countrywide’s contractual right to cure.   

If Ambac, a sophisticated market participant, believed that Countrywide should substitute 

or repurchase every ultimately breaching loan, it could have bargained for such a requirement.  

But as another court applying a materially similar repurchase protocol explained:  “nothing in the 

[parties’ agreements] requires [the mortgage seller] to ‘take action’ on a wholesale basis to 

remedy potential R&W breaches that [the plaintiff?] cannot specifically identify.”  Royal Park, 

                                                 
12 Fixed Income Shares: Series M v. Citibank, 157 A.D.3d 541, 542 (1st Dep’t 2018), is not to 
the contrary.  There, the First Department held that a plaintiff can survive a motion to dismiss 
without alleging actual knowledge of loan-specific breaches.  But the Court emphasized that the 
agreement in that case distinguished between “discovery” and “actual knowledge,” which the 
agreements in this case do not.  Id. at 542.  And the Court cabined its holding to the motion-to-
dismiss stage.  Id.; see also U.S. Bank v. GreenPoint Mortg. Funding, Inc., 147 A.D.3d 79, 86 
(1st Dep’t 2016) (holding that an allegation that the defendant “knew or should have known that 
the loans were in breach . . . is sufficient to withstand a motion to dismiss.” (emphasis added)). 
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2018 WL 4682220, at *8.  The Court should enforce those agreements according to their terms.  

See Nomura, 30 N.Y.3d at 581. 

* * * 

The Court already has ruled that Ambac cannot prove discovery through constructive 

knowledge.  Dkt. 1672 at 11.  And, as other courts have repeatedly found, the language and 

structure of securitization repurchase protocols like this one inherently require that a plaintiff 

prove discovery by showing actual knowledge.  Countrywide, therefore, respectfully requests 

that this Court preclude Ambac from introducing any evidence or making any argument that 

Countrywide had “constructive knowledge,” or “should have known” of loan defects.  As 

detailed above, allowing such evidence not only is legally insupportable, it would dramatically 

lengthen the trial, expand the number of witnesses and the quantity of documents, and multiply 

the trial and pre-trial burdens on the parties and the Court. 

CONCLUSION 

 This is a case about alleged breaches of loan-specific contractual terms, and the Court 

should limit evidence and argument to those subjects.  Evidence and argument about 

Countrywide’s state of mind and its alleged bad acts unrelated to the alleged breaches is 

irrelevant and should be excluded. 
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