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October 20, 2022 

 

The Honorable Lauren M. McFerran 

Chairman 

National Labor Relations Board 

1015 Half Street, SE 

Washington DC, 20570-0001 

 

Dear Chairman McFerran: 

 

We write to express our concerns with the National Labor Relations Board’s (NLRB or Board) 

recent shift to conducting predominantly mail-ballot elections for union-representation elections. 

Mail-ballot elections lower voter participation and jeopardize workers’ rights to choose freely 

and fairly whether to be represented by a union. The Board should abandon its 2020 decision in 

Aspirus Keweenaw that established new considerations for how its regional directors determine 

whether an election should be conducted manually or by mail ballot due to the COVID-19 

pandemic.1  

 

It is longstanding Board policy that “representation elections should, as a general rule, be 

conducted manually” by secret ballot, either at the employees’ workplace or other appropriate 

location.2 Contrary to the Board’s longstanding policy, however, there has been a massive 

expansion of the use of mail-ballot elections since the start of the COVID-19 pandemic.  

 

In Aspirus Keweenaw, the Board outlined six situations that, when one or more are present, 

suggest regional directors should order an election by mail rather than manual ballot. However, 

since the Board issued its decision in this case, federal, state, and local governments have 

loosened safety restrictions related to COVID-19, employers have fully reopened their facilities, 

 
1 370 NLRB No. 45 (2020). 
2 NLRB, CASEHANDLING MANUAL PART 2: REPRESENTATION PROCEEDINGS § 11301.2 (“Manual or Mail Ballot 

Election: Determination”), https://www.nlrb.gov/sites/default/files/attachments/pages/node-174/chm-part-ii-

rep2019published-9-17-20.pdf. 

https://www.nlrb.gov/sites/default/files/attachments/pages/node-174/chm-part-ii-rep2019published-9-17-20.pdf
https://www.nlrb.gov/sites/default/files/attachments/pages/node-174/chm-part-ii-rep2019published-9-17-20.pdf
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and employees are reporting to work in person. Indeed, President Biden recently announced that 

“the pandemic is over.” 3  

 

The expansion of the use of mail ballots for representational elections has resulted in negative 

consequences that were entirely predictable. In KMS Commercial Painting, Board Member John 

Ring disclosed data highlighting the seismic shift in how the agency conducts representation 

elections and its impact on voter turnout. He wrote that “as of January 29, 2022, 304 of the 378 

elections conducted by the Board in Fiscal Year 2022 were held by mail ballot.”4 Member Ring 

further noted: 

 

Internal agency statistics show that, as of January 29, 2022, the mail ballot 

participation rate for Fiscal Year 2022 mail ballot elections was 67.8 percent, 

while the manual ballot participation rate was 85.9 percent. During the same 

period, 3 percent of the ballots cast in mail ballot elections were voided, while the 

void rate was only one percent for manual elections.5 

 

The expanded use of mail ballots has also exposed other problems with this election method, 

including difficulties verifying signatures on mail ballot envelopes,6 inappropriate voter 

solicitation,7 and technical difficulties with the video count of mail ballots.8 The Board has 

determined that individuals are eligible to vote in mail-ballot elections where the employee has 

stopped working for the employer weeks before the ballot count.9 Further, postal delays have 

caused mail ballots to arrive late which the NLRB then refused to count, thereby 

disenfranchising voters.10 None of these problems exist in manual elections.  

 

We are further concerned about your stated interest in “reevaluat[ing the Board’s] historic 

preference for manual elections and to consider expanding and normalizing other ways to 

conduct elections on a permanent basis, including mail, telephone, and electronic voting.”11 

Since 2011, Congress has consistently enacted annual spending bills prohibiting the NLRB from 

establishing an online voting system or conducting online elections.12 Congress has understood 

that allowing online voting would invite many of the same problems as card check, including 

 
3 Kate Sullivan et al., Biden: ‘The pandemic is over,’ CNN, Sept. 18, 2022, 

https://amp.cnn.com/cnn/2022/09/18/politics/biden-pandemic-60-minutes/index.html.  
4 KMS Com. Painting, LLC, 371 NLRB No. 69, at 1 n.3 (2022) (Ring, Member, concurring). 
5 Id. at 2 n.7.  
6 College Bound Dorchester, NLRB Case 01–RC–261667 (June 24, 2021) (decision on review and order 

remanding). 
7 Prof’l Transp., Inc., 370 NLRB No. 132 (2021). 
8 Stericycle, Inc., NLRB Case 04–RC–260851 (2021). 
9 NRT Bus, Inc., 371 NLRB No. 136 (2022). 
10 Promowest Productions, Inc., NLRB Case 09–RC–261089 (2020); Daniel Wiessner, U.S. labor board won’t 

revisit mail-in union election despite postal delays, REUTERS, Apr. 29, 2022,  

https://www.reuters.com/legal/litigation/us-labor-board-wont-revisit-mail-in-union-election-despite-postal-delays-

2022-04-29/. 
11 Prof’l Transp., Inc., 370 NLRB No. 132, at 3 n.10 (2021). 
12 See, e.g., Consolidated Appropriations Act, 2022, Pub. L. No. 117-103, Div. H, Tit. IV, § 408 (2022). 

https://amp.cnn.com/cnn/2022/09/18/politics/biden-pandemic-60-minutes/index.html
https://www.reuters.com/legal/litigation/us-labor-board-wont-revisit-mail-in-union-election-despite-postal-delays-2022-04-29/
https://www.reuters.com/legal/litigation/us-labor-board-wont-revisit-mail-in-union-election-despite-postal-delays-2022-04-29/
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bullying, harassment, and coercion, and it would also increase the risk of fraud and cyberattacks 

in union elections.13  

 

It is critical for the NLRB to return to manual, onsite secret-ballot elections, which have the 

highest levels of voter participation. This is crucial because only a majority of votes cast, instead 

of a majority of the eligible voters in the bargaining unit, determines whether a union is certified 

as the exclusive representative for all employees in the bargaining unit. The decision to form a 

union affects nearly all aspects of an employee’s work life, and the Board should not use election 

methods that decrease voter participation or increase the risk of coercion.  

 

The Board’s decision in Aspirus Keweenaw to expand the use of mail ballots addressed the 

extraordinary circumstances involving the COVID-19 pandemic. With the pandemic over, so too 

are the extraordinary circumstances the Board relied on in that case. 

 

To understand the effects of the increased use of mail-ballot elections on workers, we request the 

following information by no later than November 3, 2022: 

 

1. All documents and communications from the Board to regional offices or any of their 

personnel regarding the process for holding mail-ballot elections. 

 

2. All documents and communications from regional offices to the Board regarding 

experiences with mail ballot elections—including, but not limited to, any complaints 

from employers, unions or NLRB employees regarding the holding of mail-ballot 

elections. 

 

3. All complaints, comments, or observations from current or former Board personnel 

regarding the holding of mail-ballot elections. This includes complaints, comments, or 

observations arising at the regional level which have not been transmitted to the Board. 

The source of the complaint and its documentation may arise from any and all Board 

complaint resolution systems. 

 

4. All requests from unions involved in election matters for additional mail ballots to be sent 

to eligible voters and all communications of any kind between NLRB personnel and 

union representatives or officials who have made such a request. 

 

5. All documents and communications to regional offices directing or recommending that, 

when sending Form NLRB-4910 (4-2015), “Notice of Election,” to employers, the 

regional office also send Form NLRB-4175 (5-20), “Instructions to Eligible Employees 

 
13 COALITION FOR A DEMOCRATIC WORKPLACE, ONLINE VOTING IN UNION REPRESENTATION ELECTIONS: THE 

LATEST ATTEMPT TO ELIMINATE WORKERS RIGHT TO SECRET BALLOTS (2022), https://myprivateballot.com/wp-

content/uploads/2022/07/Online-Voting-in-Union-Representation-Elections_Latest-Attempt-to-Eliminate-Secret-

Ballots_July-2022.pdf.  

https://myprivateballot.com/wp-content/uploads/2022/07/Online-Voting-in-Union-Representation-Elections_Latest-Attempt-to-Eliminate-Secret-Ballots_July-2022.pdf
https://myprivateballot.com/wp-content/uploads/2022/07/Online-Voting-in-Union-Representation-Elections_Latest-Attempt-to-Eliminate-Secret-Ballots_July-2022.pdf
https://myprivateballot.com/wp-content/uploads/2022/07/Online-Voting-in-Union-Representation-Elections_Latest-Attempt-to-Eliminate-Secret-Ballots_July-2022.pdf
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Voting By United States Mail,” or a document titled “Rights of Employees” (samples 

attached) with no form number or pagination, including the following: 

 

a. Copies of all Form NLRB-4175 (5-20), “Instructions to Eligible Employees 

Voting By United States Mail,” that the regional offices have transmitted to 

employers with Form NLRB-4910 (4-2015), “Notice of Election.” 

b. Copies of all documents entitled “Rights of Employees” that the regional offices 

have transmitted to employers with Form NLRB-4910 (4-2015), “Notice of 

Election.” 

c. All documents regarding the development of Form NLRB-4175 (5-20), 

“Instructions to Eligible Employees Voting By United States Mail” (attached), 

including but not limited to internal communications, notes of meetings, text 

messages, emails, and operations memoranda.  

d. All documents regarding the development of the document “Rights of 

Employees” (attached), including but not limited to internal communications, 

notes of meetings, text messages, emails, and operations memoranda. 

 

6. The voter participation rate in mail ballot elections conducted by the NLRB since January 

1, 2020.  

 

7. The voter participation rate in manual elections conducted by the NLRB since January 1, 

2020. 

 

8. The number of NLRB-conducted mail ballot elections in which less than half of the total 

number of eligible voters voted in the election. 

 

We appreciate your prompt attention to this request. 

 

Sincerely,  

 

 

 

 

Virginia Foxx       Rick W. Allen 

Ranking Member      Ranking Member 

Subcommittee on Health, 

Employment, Labor and Pensions 

 

CC: The Honorable John F. Ring, Member 

 The Honorable Marvin E. Kaplan, Member 

 The Honorable Gwynne A. Wilcox, Member 

 The Honorable David M. Prouty, Member 

 The Honorable Jennifer A. Abruzzo, General Counsel 


