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INTRODUCTION 

In February, Walgreen Co. and Walgreens Boots Alliance, Inc. (collectively, Walgreens) 

wrote to Plaintiff’s counsel, Crowell & Moring LLP (“Crowell”), asserting that Crowell had a 

conflict of interest arising from work that it did for Walgreens in 2008 and 2009.  Walgreens 

demanded that Crowell withdraw from this and two other cases in which Crowell is representing 

clients against Walgreens.  Crowell rejected the claim as baseless, and Walgreens promised that 

if Crowell did not accede to its request within ten days, it would “raise the conflicts to the 

attention of the relevant courts.”  But Walgreens did not do that.  Rather than file a 

disqualification motion—the proper means of addressing such a claim of conflict of interest—

Walgreens has tried to maintain the ongoing in terrorem effect of its accusations through a series 

of tactics that are designed to drive a wedge between Crowell and its clients and disrupt this 

litigation.  First, rather than move to disqualify, Walgreens filed a separate breach of fiduciary 

duty lawsuit in Washington, D.C., against Crowell.  It then threatened to sue the Plaintiffs unless 

they dismissed Crowell as counsel, and has now filed a counterclaim against all of the Plaintiffs 

alleging that by allowing Crowell to continue as counsel they are aiding and abetting Crowell’s 

purported breach of fiduciary duty.  In effect, it is now using its own allegations to try to 

manufacture division between Crowell and its clients, while studiously avoiding bringing the 

underlying Model Rule 1.9 claim of conflict of interest before the Court for resolution.  To 

resolve the issue and dispel the cloud Walgreens is working to place over this litigation, 

Plaintiffs now move for an order qualifying counsel.1 

 
1 Federal courts entertain motions to qualify counsel in similar settings.  See, e.g., Classic Indus., LP v. 

Mitsubishi Chem. FP Am., Inc., No. 3:07-cv-1201, 2009 WL 10677531, at *1 (N.D. Tex. Feb. 17, 2009) 

(granting motion to qualify); Eberle Design, Inc. v. Reno A&E, 354 F. Supp. 2d 1093, 1094 (D. Ariz. 

2005) (granting motion to qualify where counterparty raised a conflicts issue with the court and court 

directed parties to brief the issue). 
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Walgreens’ claim of conflict is meritless.  Local Rule 83.50 adopts the ABA Model Rules 

of Professional Conduct to define when a claim of conflict will bar a law firm from litigating 

against a former client.  And, as the Seventh Circuit has recently explained, Rule 1.9 of those 

Model Rules provides that a lawyer or law firm can be adverse to a former client in litigation so 

long as the new matter is not “the same” or “substantially related” to the old one.  Watkins v. 

Trans Union, LLC, 869 F.3d 514, 519 (7th Cir. 2017).2  “The same” means literally the same 

litigation or transaction, not merely that the “issues” are similar.  Id.  And “substantially related” 

means that there is a “substantial risk” that “confidential factual information” that would 

“normally have been obtained in the prior representation” will “materially advance” the interests 

of the second client.  Model Rules of Pro. Conduct r. 1.9, cmt. 3; see Watkins, 869 F.3d at 519; 

Bonds v. City of Chicago, 451 F. Supp. 3d 900, 902 (N.D. Ill. 2020).  Applying that rule, courts 

regularly find that a law firm may be adverse to former clients in numerous situations where a 

former and current representation overlap in some way—or even (unlike here) overlap in a 

significant way— because no factual information obtained in the first litigation would 

“materially advance” the client’s position in the second.  Id.  The discrete assignments that 

Crowell performed for Walgreens over a decade ago—and which represent the full extent of the 

work that Crowell has ever performed for Walgreens—are not “substantially related” to the 

current litigation precisely because they did not involve any confidential factual information that 

would materially advance any client’s position in this case.   

 
2 As Watkins states explicitly, cases decided under prior law—the LaSalle standard—would now come 

out differently under Model Rule 1.9 and its commentary.  That is because the prior law rested on notions 

of “appearance of impropriety” and the acquisition of information merely “relevant” to the new matter.  

The new standard rests on whether any factual information acquired in the prior matter would “materially 

advance” the client’s interest in the second.  See also Bonds v. City of Chicago, 451 F. Supp. 3d 900, 907 

(N.D. Ill. 2020) (explaining the change in the applicable standard).  
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Faced with the weakness in its conflict theory, Walgreens has made all manner of tactical 

choices to attempt to maximize its leverage without moving to disqualify.  Walgreens knew of 

the purported conflict in August 2019 when Crowell filed the first of its “usual and customary” 

(“U&C”) related actions against Walgreens, an arbitration on behalf of Humana, Inc.  And 

Walgreens assuredly knew in February of this year when it threatened action “in the relevant 

courts” within “ten days” if Crowell did not withdraw.  But the Humana arbitration went to trial 

without Walgreens making a disqualification motion before the arbitrator, and Walgreens is 

following the same tack here.  These are precisely the types of tactics and purposeful delays that 

the courts abhor in connection with a claim of conflict of interest.  They also contravene this 

Court’s stated expectation that the parties would operate in good faith throughout the 

proceedings, see Mem. Op. & Order, ECF 121 at 32 (Jan 8, 2021), and preclude Walgreens from 

seeking relief now. 

Plaintiffs now move to resolve the disqualification issue and ask the Court to rule that (1) 

Walgreens’ conflict of interest claim is without merit, and (2) its tactics of using threats and 

actions elsewhere to address issues that it should have brought to this Court long ago have 

waived, forfeited, and relinquished any right to relief.    

FACTUAL BACKGROUND 

Walgreens’ conflict of interest theory relies on three discrete tasks that Crowell 

performed for Walgreens in 2008 and 2009.  Each of those assignments is encapsulated in 

written work product that defines what was done—and not done—for Walgreens, and more 

importantly what factual information was provided—and not provided—by Walgreens to 

Crowell.  In the course of those assignments, Crowell’s sole observation on the subject of U&C 

charges was in connection with a potential  not the Prescription 

Savings Club or any other discount program at issue in this case.  And on that issue, Crowell said 
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only that,  

  Crowell 

neither offered, nor was asked to offer, any general disquisition on the subject of U&C charges, 

whether in general or in connection with any contract or relationship—and was assuredly not 

provided any Walgreens confidential information that would materially advance the cause of 

Plaintiffs in this case.  

A. The Prescription Savings Club. 

This case focuses on Walgreens’ Prescription Savings Club (“PSC”) and whether 

Walgreens should have reported the prices for pharmaceuticals it charged to cash customers via 

that and similar programs as U&C prices to the Plaintiffs.  Walgreens launched the PSC as a 

regional pilot program in 2006, expanded its pilot nationwide in 2007, and advertised that under 

the program it would offer Walgreens’ cash customers discounts on prescription drugs in 

exchange for a nominal membership fee.  As early as October 25, 2006, and again in 2007 and 

2008, as Walgreens continued its rollout, the PSC business unit sought legal advice from 

Walgreens’ in-house lawyers on the program.  See Exhibit 1 at 1 (Walgreens’s privilege log from 

the Humana arbitration, showing advice on the subject, but none from Crowell attorneys).3  By 

August 2008, Walgreens had rolled the program out in all of its thousands of stores in all 50 

states and the District of Columbia.  Crowell provided no legal advice to Walgreens in the roll-

out of the Prescription Savings Club.   

 
3 The documents that Plaintiffs attach here are generally documents filed by Walgreens in litigation in the 

D.C. Superior Court against Crowell or filed by Crowell in response to Walgreens’ lawsuit there.  

Because they were filed under seal by Walgreens under a claim of confidentiality, we file them here also 

under seal.  Plaintiffs themselves, as well as their trial counsel at Crowell, have not seen the documents. 
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B. Walgreens Retained Crowell in 2008 to Spot Legal Issues for a 

Proposed  Discount Card. 

On September 23, 2008—after the Prescription Savings Club had been rolled out 

nationwide—Walgreens lawyer Shannon Couffer called Crowell and asked for a  

 “enhanced” discount 

card that Walgreens was considering.  Exhibit 2.   

 

  Couffer asked for the memorandum in two 

days, during which time the list of issues apparently was expanded to include U&C. 

Just as important is what Couffer did not request and what information she did not 

provide.  Couffer did not request discussion of Walgreens’ Prescription Savings Club, or of 

Plaintiffs, or of their contracts or their relationship to Walgreens.  She did not ask for any 

analysis of the meaning of “U&C” set forth in any specific contracts, industry standards, or 

elsewhere.  Couffer likewise provided Crowell no information about Walgreens’ general 

practices for U&C price reporting.   

On September 25, 2008, two days after Couffer first called, Crowell sent Couffer the 

memorandum she asked for.  Its opening paragraph explained the scope of Crowell’s services: 
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  The memorandum ran thirteen pages and covered seventeen topics.    The six-

sentence section on possible U&C issues  

    

    

 

 

 

   

 

 

 

  

 

 

 

 

 

  

 

 

 

 

 

 

  The memorandum gave no examples  

  There was no follow-up 

request  
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C. Crowell Receives and Reviews a Letter to Connecticut. 

On October 28, 2008, Couffer asked Crowell to review a letter that another law firm had 

written to respond to an inquiry from the State of Connecticut about the Prescription Savings 

Club under the relevant state Medicaid regulations.  Exhibit 4.  Couffer sent along a cover 

message from that law firm summarizing their response, and gave Crowell a short time to review 

the letter, explaining that   Id. at 

1.   

  Id. at 2; cf.  Exhibit 5 (description of PSC 

from 2008 Walgreens website).  Crowell reviewed the inquiry letter from Connecticut and the 

draft response and  

 

  Exhibit 6 at 2.  Walgreens then submitted the letter to Connecticut in the form it had 

been provided to Crowell, except that Walgreens added a public website address to the text of 

the letter.  Exhibit 7.  Thus, what Crowell learned about the issue came only from the letter, and, 

equally important for present purposes, Connecticut also then knew everything that Crowell had 

learned from that letter.   

D. The Fifty-State Survey. 

In April 2009, Couffer asked Crowell to survey the laws of all 50 states to analyze some 

“enhancements” for the existing Prescription Savings Club.  Exhibit 8 at 2.  This time, U&C 

pricing was not on the list of issues to cover.  Instead, Crowell reviewed topics like  

 

  On May 27, 2009, Crowell sent Couffer a chart 
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summarizing the “the results of our research of the 50 states  

id. at 1, and followed up with a 

summary memorandum on June 22, 2009.  Exhibit 10.  None of that work had anything to do 

with U&C pricing. 

E. Litigation Relating to U&C After Crowell’s Representation of 

Walgreens. 

In the decade following Crowell’s last work for Walgreens in 2009, the courts resolved 

how the law applied to programs like the Prescription Savings Club, particularly as respects 

compliance with U&C requirements in connection with government programs.  The most 

significant of these cases resulted in a seminal Seventh Circuit decision on May 27, 2016, 

finding as a matter of law that discount prices that Kmart offered to enrollees in its “Retail 

Maintenance Program,” a drug discount program that customers paid a fee to join, were Kmart’s 

U&C prices for those drugs.  See United States ex rel. Garbe v. Kmart Corp., 824 F.3d 632, 634 

(7th Cir. 2016).  Crowell had no involvement with any of that litigation.   

Also important is that, in 2012, a Walgreens pharmacist filed a whistleblower lawsuit 

alleging that Walgreens was violating federal Medicaid U&C requirements by charging the 

government more than it charged cash-paying members of the PSC.  United States ex rel. Baker 

v. Walgreen Co., No. 12-cv-0300, 2017 WL 1555526 (S.D.N.Y. Jan. 23, 2017).  Walgreens 

resolved fraud claims in that case in 2019 in a public settlement with the government and 39 

states in which it agreed that government entities had “paid Walgreens more money in 

reimbursements than they would have paid if Walgreens had identified its PSC program prices as 

its U&C prices,” and that Walgreens had excluded PSC prices from U&C prices although the 
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government payors claimed such exclusion was unlawful.4  Crowell had no involvement with 

any of that litigation. 

On March 23, 2017, a putative nationwide class of third-party payors and insured 

consumers filed a complaint against Walgreens in Forth, et al. v. Walgreen Co. and Walgreens 

Boots Alliance, Inc., Civ. No. 17-cv-02246, ECF No. 1 (N.D. Ill.) (Lee, J.).  The allegations in 

the Forth complaint share a similar factual and legal nexus to Plaintiffs’ allegations here; for 

example, that Walgreens “used its PSC [Program] as a mechanism to knowingly and 

intentionally overcharge consumers and third-party payors . . . in excess of Walgreens’ actual 

U&C prices” for drugs discounted by Walgreens’ retail drug programs.  Id. ¶ 6.  Crowell had no 

involvement with any of that litigation, either. 

Walgreens paid particular attention in 2016 to the Seventh Circuit appeal in Garbe, 

asking to file an amicus brief in support of Kmart—though the Seventh Circuit denied 

Walgreens’ request and reaffirmed the rejection when Walgreens sought reconsideration.  On 

July 22, 2016, four days after the Seventh Circuit denied Kmart’s rehearing petitions, a 

Walgreens attorney told Crowell that she was “working on an urgent request from [Walgreens’] 

global general counsel,” and asked for copies of the work Crowell had done for Walgreens in 

2008 and 2009.  Exhibit 11 at 2.  Crowell provided, among other things, the 2008 memorandum 

and also a copy of the 50-state survey.  Id.; Exhibit 12.  Walgreens did not ask Crowell to 

participate in its internal review.  Exhibit 11. 

 
4 Stipulation and Order of Settlement and Dismissal, Baker, No. 12-cv-0300, Dkt. No. 53 at 4, ¶ 2 

(S.D.N.Y. Jan. 24, 2019).  Exhibit 22. 
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F. Humana Retains Crowell to Bring an Arbitration, and Plaintiffs 

Retain Crowell to File the Present Action; Walgreens Does Not 

Object. 

On August 12, 2019, the medical insurance company Humana, Inc., represented by 

Crowell, filed an arbitration demand against Walgreens, alleging that Walgreens had improperly  

submitted U&C prices to Humana that were higher—often significantly higher—than the prices 

Walgreens actually made widely and consistently available to cash-paying customers via its 

Prescription Savings Club.  Walgreens raised no objection to Crowell’s representation of 

Humana. 

On March 18, 2020, certain Plaintiffs, with Crowell as their counsel, filed the first of the 

cases against Walgreens that are now consolidated on this docket, alleging again that Walgreens 

improperly excluded Prescription Savings Club and other discount program prices from the U&C 

prices submitted on those health plans’ reimbursement claims.  Walgreens did not object to 

Crowell’s representation of the Plaintiffs here, either.  Walgreens instead moved to dismiss the 

complaint and sought Rule 11 sanctions against Plaintiffs and Crowell (still without raising an 

objection to Crowell’s representation), both of which the Court denied.  Dkt. No. 121.   

In the Humana arbitration, Walgreens made no objection for a year and a half as the 

parties continued through document discovery and depositions and exchanged privilege logs.  

Not once did Crowell’s work for Walgreens come up during that time, and although Shannon 

Couffer’s name appeared on Walgreens’ privilege log 946 times, not once did any lawyer or 

document from Crowell appear on that log.5  By mid-January 2021, Walgreens and Humana 

completed fact discovery, and the parties filed cross-motions for summary disposition on January 

 
5 An excerpt of Walgreens’ privilege log covering all entries dated 2009 and before, i.e., the time period 

in which Crowell performed work for Walgreens, is Exhibit 1. 
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29 and 30, 2021.  During all that time, Walgreens still made no complaint about Crowell’s 

representation of plaintiffs in either proceeding.  

G. Walgreens Asserts a Conflict. 

Not until February 10, 2021, a year and a half after Crowell had commenced the Humana 

arbitration and nearly a year after this case began, did lawyers at Reed Smith LLP serving as 

counsel to Walgreens in the Humana arbitration email lawyers at Crowell to assert that they had 

“discovered” that Crowell lawyers had provided advice to Walgreens in 2008.  The lawyers at 

Reed Smith demanded that Crowell cease work for Humana.  

Two weeks later, on February 25, 2021, Ropes & Gray LLP (“Ropes”), Walgreens’s 

counsel in this litigation, likewise sent a letter to Crowell claiming Crowell had a conflict under 

ABA Model Rule 1.9 and demanding Crowell’s immediate withdrawal from this litigation.  

Exhibit 13.  Walgreens claimed that Crowell had provided Walgreens “privileged analyses and 

opinions regarding the legal implications of Walgreens’ discount drug programs in the context of 

Walgreens’ Usual and Customary (‘U&C’) price reporting obligations.”  Id. at 1.  Walgreens 

further asserted that: 

• Crowell had “provided privileged legal advice to Walgreens in 2008 (and perhaps 

other times) specifically related to core issues disputed in the actions” it was 

litigating on behalf of Plaintiffs (id.);  

• “Crowell’s legal advice to Walgreens will likely become a key evidentiary topic 

in the cases” (id. at 2); 

• ‘[C]urrent and former Crowell lawyers may be key witnesses testifying about 

Crowell’s advice to Walgreens regarding the practices that Plaintiffs claim 

defrauded them” (id. at 1); 

• “Crowell’s further participation as counsel in these cases is wrought with the 

likelihood of unfair prejudice—both to Walgreens and Plaintiffs—as well as jury 

confusion and the potential appearance of impropriety undermining faith in the 

judicial system” (id.) (emphasis added to each bulleted quotation). 
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Ropes promised “to raise the conflicts to the attention of the relevant courts,” if Crowell did not 

resolve Walgreens’ concerns “within the next ten days [i.e., by March 7, 2021].”  Id. at 2. 

On March 1, 2021, Crowell responded, noting the lack of factual basis for the conflict 

allegation and declining to withdraw.  Exhibit 14.  Despite Walgreens’ professed belief that 

Crowell’s presence in the litigation for Plaintiffs would “undermin[e] faith in the judicial 

system,” and its promise to raise the conflict with the Court by its own stated deadline of March 

7, Walgreens did not file a disqualification motion or even inform this Court of its purported 

concerns.   

Nor did Walgreens file a disqualification motion in the Humana arbitration, though there 

Walgreens at least informed the arbitrator about its allegations.  But when the arbitrator asked 

Walgreens on March 4, 2021 if it wanted to move to disqualify Crowell, Walgreens said no.  

Exhibit 15 ¶¶ 6, 7.  Instead, a month after raising the issue with the arbitrator, on April 6, 2021, 

Walgreens filed a complaint in D.C. Superior Court alleging that Crowell had breached its 

fiduciary duty to Walgreens, and three days later sought a preliminary injunction removing 

Crowell from representing Humana just two months before trial.  See Exhibit 16; Exhibit 17.  

But on motion from Humana, the Superior Court on May 27, 2021 ruled that arbitrability of the 

disqualification issue was for the arbitrator to decide.  Exhibit 17.  The court thus stayed 

Walgreens’ motion for preliminary relief pending resolution of that issue in arbitration.  Exhibit 

21.  But Walgreens elected not to pursue the matter before the arbitrator.  Instead, Walgreens and 

Humana marched toward a seven-day trial in arbitration, with Crowell representing Humana.  

Trial concluded on June 29, 2021, and the parties are presently preparing post-trial briefs on the 

merits.  Over the course of that trial Walgreens did not offer into evidence any Crowell advice or 

opinions or call any Crowell attorneys as witnesses.  Exhibit 18 ¶¶ 6, 7. 
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At the same time, Walgreens’ efforts in D.C. Superior Court also made clear the 

company’s tactics with respect to disqualification in this Court, too.  In its Superior Court 

complaint, Walgreens alleged that “Crowell also represents . . . other health insurers in cases 

against Walgreens in federal and state court,” and that Crowell was violating its fiduciary duty 

by representing Plaintiffs both in the “arbitration matter” and the “other litigation” against 

Walgreens.  Exhibit 16 at ¶¶ 56, 94.  Walgreens sought both damages and an injunction to 

“direct Crowell to stop breaching its fiduciary duty of loyalty to Walgreens,” claiming that 

forcing Crowell to withdraw would be acceptable because “those matters are in the early stages 

of litigation or those other parties already have other legal representation in place in those 

matters.”  Id. at ¶ 98, Prayer for Relief ¶ 7.  When Crowell pointed out that Walgreens could not 

ask a state court to interfere with a federal court’s management of its courtroom, Walgreens said 

cryptically that Walgreens had not asked the Court to do so directly, but nevertheless that “the 

Court can and should find that Crowell should immediately stop breaching its fiduciary duty to 

Walgreens.”  Exhibit 19 at 3.  After the D.C. Court stayed Walgreens’ Motion for Preliminary 

Injunction, Walgreens abandoned its efforts at a preliminary injunction as to Crowell’s 

representation of the Plaintiffs in this case, though its request for a permanent injunction remains 

pending.   

H. Walgreens Threatens a Lawsuit Against the Plaintiffs, but Still Takes 

No Action to Disqualify Crowell. 

Although the Humana arbitration revealed the baselessness of Walgreens’ contentions 

that Crowell’s advice would be “a key evidentiary topic” and that Crowell lawyers would be 

“key witnesses” in litigation over the Prescription Savings Club, Walgreens has nevertheless 

continued to try to play up its assertions of conflict of interest to its advantage.  Two status 

conferences with the Court have occurred since Ropes’ February 25 letter to Crowell about the 
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purported conflict, yet Walgreens chose not to apprise the Court of the alleged conflict or its 

filing of a collateral proceeding against Crowell in D.C. Superior Court. 6  Instead, on July 8, 

2021, after the Humana trial was over and Walgreens’ efforts to obtain preliminary injunctive 

relief in the District of Columbia had stalled, Ropes wrote to Crowell again, demanding that 

“each Plaintiff now cease and desist from continuing to retain Crowell to pursue claims against 

Walgreens involving U&C price reporting issues.”  Exhibit 20 at 2 (emphasis added) (also 

demanding that Crowell send a copy of the letter to each Plaintiff).  The letter threatened that 

“any Crowell client, including each Plaintiff, that continues to retain Crowell in litigation matters 

adverse to Walgreens and related to Walgreens’ U&C price reporting is liable for aiding and 

abetting Crowell’s continuing breaches of its fiduciary duties.”  Id.  In other words, Walgreens 

elected to threaten not just Crowell, but also Plaintiffs, to effect Crowell’s withdrawal without 

ever raising the disqualification issue with the Court. 

And Walgreens has now followed through with the threat, asserting as a counterclaim 

against all Plaintiffs that they are each liable to Walgreens as aiders and abettors of Crowell’s 

alleged breach of fiduciary duty.  Thus, through its own tactics, Walgreens has tried to create 

division between Crowell and its current clients in the midst of this litigation that will 

significantly disrupt these proceedings.  Almost any former client seeking disqualification could 

use this tactic—that is, avoiding a motion to disqualify and instead asserting a counterclaim 

based on aiding and abetting—to prolong and multiply the proceedings and use them for 

improper intrusions into the attorney-client relationship.  We thus ask that the Court find that 

 
6 Walgreens disregarded Seventh Circuit precedent requiring it to disclose its D.C. Superior Court 

litigation to this Court.  See Cleveland Hair Clinic, Inc. v. Puig, 200 F.3d 1063, 1067–68 (7th Cir. 2000) 

(holding that counsel “had a duty to disclose the state lawsuit he had prepared and that was 

simultaneously being filed. . . .  Counsel have a continuing duty to inform the Court of any development 

which may conceivably affect the outcome of the litigation”). 
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Crowell does not have a conflict under Rule 1.9, and that Walgreens’s conduct has waived any 

right to seek disqualification.   

ARGUMENT 

Disqualification of a party’s counsel is “a drastic measure,” and courts are “reluctant to 

impose disqualification except when ‘absolutely necessary.’”  Fish v. Hennessy, No. 12-cv-1856, 

2012 WL 3643829, at *4 (N.D. Ill. Aug. 22, 2012) (quoting Freeman v. Chicago Musical 

Instrument Co., 689 F.2d 715, 721 (7th Cir. 1982)).  Since motions to disqualify are often “used 

as an abusive tactic in litigation,” such motions “are viewed with substantial disfavor and should 

generally be denied absent extraordinary circumstances.”  Id.  The burden is squarely on the 

party asserting the conflict to support its position.  That party “bears the burden of showing facts 

necessitating disqualification,” and for a party to prevail “[t]here must be solid evidence to 

support the allegation of conflict.”  Bonds, 451 F. Supp. 3d at 902 (emphasis in original).  

Although Walgreens has not moved to disqualify Crowell in this proceeding, its repeated threats 

and assertions that Crowell has violated duties owed to its former client, and its threat to the 

Plaintiffs that they must dismiss Crowell immediately as their counsel or face legal liability, 

warrant an order from this Court declaring that Crowell may properly continue as counsel in this 

case. 

I. CROWELL’S REPRESENTATION OF THE PLAINTIFFS DOES NOT 

VIOLATE MODEL RULE 1.9. 

Crowell’s representation of Plaintiffs is fully consistent with its obligations under the 

ABA Model Rules of Professional Conduct.7  Rule 1.9 governs a lawyer’s representation adverse 

to a former client, and provides that “[a] lawyer who has formerly represented a client in a matter 

shall not thereafter represent another person in the same or a substantially related matter” adverse 

 
7 See L.R. 83.50 (incorporating those rules as the applicable disciplinary rules in this Court).  
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to the first client.  Model Rules of Pro. Conduct r. 1.9(a) (Am. Bar Ass’n 2019).  The formal 

commentary defines matters as “substantially related” in two specific circumstances:  (a) when 

they “involve the same transaction or legal dispute,” or (b) “if there otherwise is a substantial 

risk that confidential factual information as would normally have been obtained in the prior 

representation would materially advance the client’s position in the subsequent matter.”  Id. at 

cmt. 3.  See Watkins, 869 F.3d at 519 (“In interpreting the Rules of Professional Conduct, federal 

courts may rely on the specific guidance offered in the commentary.”); Bonds, 451 F. Supp. 3d at 

902.8  Crowell’s prior work for Walgreens and current representation of the Plaintiffs meets 

neither of these tests.  

A. This Case Is Not Part of the “Same” Matter As Crowell’s Past Work 

for Walgreens. 

The past and present matters relevant here are not the “same.”  Whether the matters are 

the same “turns ‘on the facts of a particular situation or transaction,’ not whether the matters 

merely involve the same type of legal issues.”  Watkins, 869 F.3d at 521 (quoting Ind. Rules of 

Pro. Conduct r. 1.9, cmt. 2 (Ind. Sup. Ct. 2017)); see also In re Mack Indus., Ltd, 606 B.R. 313, 

324 (Bankr. N.D. Ill. 2019) (holding that “the lawyer must have had a direct involvement in the 

specific transaction that is the subject of the subsequent representation”). 

Watkins makes this point clearly.  In that case, an attorney had represented Trans Union, 

the credit reporting agency, in over 250 cases arising under the Fair Credit Reporting Act 

(FCRA) over the course of five years.  A decade later he took on the representation of a customer 

who sued Trans Union alleging FCRA violations.  Watkins, 869 F.3d at 517.  Trans Union 

 
8 Watkins is the Seventh Circuit precedent analyzing the substantial relationship test found in Comment 3 

to the ABA Model Rules.  It analyzed Rule 1.9 of the Indiana Rules of Professional Conduct and its 

Commentary, which is identical to ABA Model Rule 1.9 and its Commentary.  See Watkins, 869 F.3d at 

520; Bonds, 451 Supp. 3d at 903 n.2. 
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moved for disqualification.  The Court rejected the arguments that the two matters were the same 

because, despite involving the same statute and similar issues, the new claim did “not turn on any 

specific facts of any prior matter,” and the complaint did not “refer to any specific prior 

litigation” with which he was involved.  Id. at 521.   

The work that Crowell lawyers performed in 2008 and 2009 had nothing to do with the 

Blue Cross/Blue Shield entities involved in this case.  The issue-spotting memorandum  

 

 

 the 50 state survey did not address U&C prices.  

Those distinctions are more than enough to establish they are not the “same” as Crowell’s 

current representation of insurers adverse to Walgreens.  See Bonds, 451 F. Supp. 3d at 903 

(observing that the “inquiry is dependent on the facts of a particular situation or transaction, not 

on whether the legal issues are the same” (emphasis in original)).  

B. There Is No “Confidential Information” That Would “Materially 

Advance” Plaintiffs’ Case. 

Under Rule 1.9, even if matters are not the “same,” they can be “substantially related” 

where “confidential factual information” obtained in the first representation would “materially 

advance the client’s position in the subsequent matter.”  Model Rules of Pro. Conduct r. 1.9 cmt. 

3 (Am. Bar Ass’n 2019).9  When applying this test, “general subject matter similarity is 

 
9 As the Seventh Circuit explained in Watkins, the prior standard for disqualification, set forth in LaSalle 

Nat. Bank v. Lake Cty., 703 F.2d 252, 255 (7th Cir. 1983), has been superseded.  That standard was based 

on the ABA Code of Professional Responsibility, which was replaced by the Model Rules of Professional 

Conduct.  Watkins, 869 F.3d at 525; see also Bonds, 451 F. Supp. 3d at 907 (Watkins “replaced” the prior 

test, in favor of a “new approach” under the Model Rules); RehabCare Grp. E., Inc. v. Vill. Health Care 

Mgmt., LLC, No. 17-cv-1181, 2018 WL 2075846, at *3 (S.D. Ill. Apr. 16, 2018), report and 

recommendation adopted, 2018 WL 2065000 (S.D. Ill. May 3, 2018) (Watkins applies equally to Illinois 

rules). 
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meaningless, as is general knowledge of the former[] client’s practices and procedures.”  Bonds, 

451 F. Supp. 3d at 904.  Courts must also “consider the possibility that confidential information 

‘acquired in a prior representation may have been rendered obsolete by the passage of time,’” 

since “that prospect may be ‘relevant in determining whether two representations are 

substantially related.’”  Watkins, 869 F.3d at 522–23 (quoting Ind. Rules of Pro. Conduct 1.9, 

cmt. 3 (Ind. Sup. Ct. 2017)).  Accordingly, under the ABA Model Rule 1.9 standard: 

[Walgreens] must establish that [Crowell] obtained confidential 

information while working for [Walgreens] that would materially 

advance [Plaintiffs’] position in the case at bar and that any such 

confidential information was not publicly disclosed or rendered 

obsolete by the passage of time. 

Bonds, 451 F. Supp. 3d at 902. 

Given the nature and limitation of Walgreens’ assignments to Crowell, there is nothing 

that any Crowell attorneys learned in the first representation that would “materially advance” 

Plaintiffs’ position in this case.  This case turns on how or whether Walgreens charged and 

reported U&C prices to Plaintiffs in connection with industry standards and the specific 

understandings governing their relationships.  But no factual information provided by Walgreens 

to Crowell in 2008 or 2009 addressed those issues either directly or indirectly.  No Crowell work 

for Walgreens refers to National Council for Prescription Drug Programs (NCPDP) 

requirements, or to Walgreens’ contractual obligations or responsibilities to these Plaintiffs (or to 

any other private payor), and Crowell learned nothing about those in connection with its work.   

See Second Am. Compl. ¶¶ 53–61.  Crowell likewise learned nothing about how Walgreens 

applied these standards to the Prescription Savings Club, or any other program at issue here.   

The limitations on Crowell’s assignments, and the limited factual information about U&C 

that Walgreens provided, are clear from Crowell’s written work product.  The memorandum 
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It does not reflect the work of attorneys with inside information about Walgreens, or secret 

information about the Prescription Savings Club.  That was consistent with the scope of the 

assignment in the first place, since Walgreens did not disclose any of its U&C reporting 

obligations or how Walgreens would apply its understanding of those obligations to any type of 

discount program.   

And of course, since Walgreens cannot point to any confidential factual information that 

it provided to Crowell that actually related to its U&C practices, we need not address whether 

that information would even have any significance thirteen years later.  But that test also 

undermines Walgreen’ position.  Information that has become stale by the passage of time or 

subsequent disclosure to the public or an adversary does not support disqualification. Model 

Rules of Pro. Conduct r. 1.9 cmt. 3 (Am. Bar Ass’n 2019).  Much has happened in federal court 

actions and claims to reveal Walgreens’ U&C practices in relation to its PSC program.  Cf. 

Watkins, 869 F.3d at 523 (information a decade old was too old to support disqualification).  We 

also know that the draft letter to Connecticut that Crowell reviewed went virtually unchanged to 

Walgreens’ adversary, the Connecticut Medicaid authorities.  The Model Rules expressly 

provide that “[i]nformation that has been disclosed to the public or to other parties adverse to the 

former client ordinarily will not be disqualifying.”  Model Rules of Pro. Conduct r. 1.9 cmt. 3 

(Am. Bar Ass’n 2019); see also Watkins, 869 F.3d at 522 (quoting Ind. Rules of Pro. Conduct r. 

1.9, cmt. 2 (Ind. Sup. Ct. 2017)).10 

 
10 Walgreens has argued that state regulatory definitions of U&C may be very different from any 

definitions or understandings that govern private payor relationships.  See, e.g., Consol. Reply  Mem. in 

Support of Defendants Walgreen Co.’s and Walgreens Boots Alliance, Inc.’s Mot. to Dismiss Under Fed. 

R. CIV. P. 12(B)(7) & 12 (B)(6) at 1, BCBSM Inc. v. Walgreen Co., No. 1:20-cv-01853, 2021 WL 

1825428 (N.D.Ill. Feb. 26, 2021), ECF No. 96  (“Plaintiffs also ignore that the government settlement, so 
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Courts in this Circuit have consistently found that where, as here, a party cannot 

concretely identify what information from a first representation would materially aid the lawyer 

in a second, the two are not “substantially related,” even if there is some high-level factual or 

legal overlap.  Thus, in Watkins, the Seventh Circuit held that the two relevant matters were not 

substantially related even though the lawyer there was suing his former client under the same 

statute for which he defended it in literally hundreds of cases for which he billed over 4,000 

hours.  The court explained that “general knowledge and experience” gained while representing a 

party “is not the type of confidential information with which Rule 1.9 is concerned,” so a 

representation adverse to a past client “in a factually distinct suit” is permitted.  Watkins, 869 

F.3d at 522.  Additionally, the court found that the passage of time from the representation of the 

first client to the filing of the case against that former client may have “rendered obsolete” any 

confidential information he did receive.  Id. at 523.   

Likewise, in Bonds, the court declined to find a Rule 1.9 conflict where the attorney had 

for many years represented his current adversary the city of Chicago in civil rights cases 

involving a pattern and practice of police misconduct similar to the case he was currently 

prosecuting against the City.  See 451 F. Supp. 3d at 901.  Applying the holding in Watkins, the 

court concluded that “general subject matter similarity is meaningless, as is general knowledge 

of the former[] client’s practices and procedures.”  Id. at 904.  Instead, “working on related 

factual matters, not related issues, is what is disqualifying.”  Id. at 907 (emphasis original). 

 
essential to their positions, involved ‘claims submitted to [government] programs,’ which, Plaintiffs 

acknowledge, ‘have specific regulatory requirements,’ Opp. at 9–10, that vary from the contractual terms 

at issue here.”); see id. at 7 (“As the Court is aware, government health care rules do not control 

reimbursement under commercial insurance policies; contracts do.”).  
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Similarly, in Simmon’s, Inc. v. Pinkerton’s, Inc., 555 F. Supp. 300, 304 (N.D. Ind. 1983), 

the court found no substantial relationship between matters when work for a former client 

involved a meeting and writing a letter on strategy and potential courses of action, and then the 

lawyer later sued that former client on related issues of law.  The court concluded this because 

“the limited scope of the [first] representation does not render it reasonable to infer that the 

confidential materials or information were transmitted.”  Id. 

Decisions from other jurisdictions likewise hold that limited representations such as the 

prior representation here—even with much closer factual overlap—are not substantially related 

to later matters.  The court reached that result in the seminal “substantial relationship” case in 

Crowell’s home jurisdiction of the District of Columbia, Brown v. District of Columbia Board of 

Zoning Adjustment, 486 A.2d 37 (D.C. 1984) (en banc), which applied the same standard and 

was later incorporated by reference into the D.C. rules.  See D.C. Rules of Pro. Conduct r. 1.9 

cmt. 3 (D.C. Bar Ass’n 2021).  In Brown, a government lawyer working for the D.C. Zoning 

Board evaluated a waiver request for a commercial building to build it taller, and then in private 

practice sought a waiver from the same Board for the exact same building for more parking.  The 

Court found the matters were not “substantially related” despite the factual overlap, because the 

two requests did not depend on one another.  Id. at 59.   

In Evolutionary Intel., Inc. v. Facebook, Inc., No. 6:12-cv-784, 2013 WL 12140485, at 

*16 (E.D. Tex. July 3, 2013), a law firm represented one party in a matter that touched on three 

patents, and then later represented an adverse party suing on two of those same patents.  The 

court nevertheless found no substantial relationship between the two matters because the work 

on the first two patents involved only a “cursory and high level” conversation, and the work on 

the third, related, patent consisted of only three hours of billed time.  Id.   
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Similarly, in Herrera-Shorthouse v. La Cubana Bail Bonds, Inc., No. 98-cv-1888, 1999 

WL 33266031, at *3 (S.D. Fla. July 14, 1999), lawyers represented a client on trademark issues, 

and then sued that former client for its use of a trademark.  But the court found that the matters 

were not substantially related because the lawyers had provided “only general legal advice” 

about trademarks to that former client.  Id.   

Here, the work Crowell did—at least with respect to the U&C issue, about which it had 

no factual information—was deliberately high level ( , an issue-

spotting memorandum done in two days and covering 16 other topics), non-substantive 

(  the letter to the Connecticut regulator) or utterly irrelevant to this 

litigation (the fifty-state survey  about many issues, but not U&C).  

That type of work does not suggest the receipt of confidential information that would have any 

material significance to this case a decade later.  

Given the law here, Walgreens made no real effort to explain any basis for 

disqualification under Rule 1.9 when it demanded withdrawal on February 25.  Instead, 

Walgreens insisted that Crowell’s advice would be a “key evidentiary topic in the cases” and that 

“Crowell lawyers may be key witnesses”—both of which are plainly false, as witnessed by the 

fact that not a whisper about that came up in the Humana arbitration.11  Just as Walgreens has 

baselessly claimed that Crowell lawyers are central to this case, it baselessly claims that work in 

which Crowell learned nothing helpful about the issues here should be disqualifying.  Walgreens 

did not provide Crowell with confidential information that would materially advance Plaintiffs’ 

position in this litigation.  Thus, there are no grounds for disqualifying Crowell.     

 
11 Walgreens’ July 8 letter did not repeat the Crowell-lawyers-as-witnesses claim or address how Humana 

and Walgreens were able to get through a seven-day hearing without these “key witnesses.”  
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II. WALGREENS HAS WAIVED AND FORFEITED ITS RIGHT TO RELIEF. 

Even if Walgreens had a basis to seek disqualification—and it does not—it has waived 

any right to pursue that complaint through tactical maneuvering, including ancillary lawsuits, 

tactically withholding the issue from the Court, seeking to manufacture a conflict between 

Crowell and its clients in the midst of this litigation, and going to trial in a closely-related matter 

without moving to disqualify. 

The Seventh Circuit has made clear that “[a] motion to disqualify should be made with 

reasonable promptness after a party discovers the facts which lead to the motion.”  Kafka v. 

Truck Ins. Exch., 19 F.3d 383, 386 (7th Cir. 1994) (quoting Cent. Milk Producers Coop. v. 

Sentry Food Stores, 573 F.2d 988, 992 (8th Cir. 1978)).  And a “former client who is entitled to 

object to an attorney’s representation of an adverse party on the ground of conflict of interest but 

who knowingly refrains from asserting it promptly is deemed to have waived that right.”  Chem. 

Waste Mgmt., Inc. v. Sims, 875 F. Supp. 501, 504–05 (N.D. Ill. 1995).   

It is one thing, however, to simply delay; it is another to deliberately and strategically 

delay for tactical advantage.  This is not a case where the Court should simply count the months 

between when Walgreens learned of the supposed conflict and today, and then compare that to 

the case law.  Walgreens has purposefully delayed, has threatened and brought ancillary lawsuits 

to disrupt Crowell’s representations, and even now still has never suggested that it will ever bring 

a disqualification motion that would allow the matter to be timely resolved—a position 

consistent with Walgreens’ failure to raise the alleged conflicts with “the relevant courts” as it 

promised in its February 25 letter.  The law teaches that courts should be alert for tactical 

maneuvers in any form, and that the waiver issue goes beyond the mere counting of months of 

delay.  See, e.g., In re Est. of M.L., 124 N.E.3d 1015, 1024 (Ill. App. 3d 2018) (denying motion 

to disqualify when raised “only as a tactical maneuver”); Cont’l Holdings Inc. v. U.S. Can Co., 
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No. 95-cv-5743, 1996 WL 385346, at *1 (N.D. Ill. July 3, 1996) (denying motion to disqualify 

made “for tactical reasons”). 

This is not to say, however, that Walgreens’ delay could be justified if Walgreens had 

refrained from these tactics.  Walgreens has in fact known all of the relevant underlying facts for 

almost two years.  In fact, Walgreens threatened that if Crowell did not withdraw within ten days 

from February 25 that Walgreens would take the conflict issue to the relevant courts.  But rather 

than follow through, Walgreens delayed taking action for several more months—a tacit 

affirmation that it was relinquishing its baseless claims.  Either way, then, Walgreens has given 

up its right to claim a conflict in this case.       

A. Walgreens Has Relinquished Its Right to Seek Relief Through 

Tactical Maneuvers. 

Walgreens has not been merely negligent in letting this issue go unresolved, but has 

maneuvered to try to maximize its leverage from its allegations.  Regardless of the amount of 

time Walgreens has spent doing this—and the amount of time is itself already significant—this 

precludes Walgreens from seeking relief now. 

First, Crowell represents Humana in arbitration against Walgreens on issues nearly 

identical to those in the Illinois cases, but Walgreens has never taken any action in the arbitration 

to seek disqualification.  Walgreens did bring a motion in the D.C. Superior Court—a stranger to 

all these cases—to try to remove Crowell from that case, but upon motion of Humana, that court 

sent the issue back to arbitration, holding that the arbitrator had authority to decide whether he 

should rule on the disqualification motion.  Rather than take the issue up with the arbitrator, who 

knew the claims at issue in detail, Walgreens went to and through trial there without moving to 

disqualify Crowell as counsel.  That alone has waived Walgreens’ objections here.  See, e.g., 

City of Fresno v. United States, 143 Fed. Cl. 226, 237 (RCFC 2019) (failure to move to 
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disqualify in earlier case concerning similar issues constituted waiver of right to move to 

disqualify in later case); Koloff v. Metro. Life Ins. Co., No. 1:13-CV-02060-LJO-JLT, 2014 WL 

2590209, at *5 (E.D. Cal. June 10, 2014) (failure to move to disqualify in one case forfeited right 

to challenge the representation in subsequent case); cf. Kaliannan v. Hoong Liang Ee, No. 3:17-

CV-90, 2020 WL 9066230, at *13 (D.N.D.R. June 24, 2020) (attempt to challenge representation 

after entry of judgment was untimely). 

More broadly, Walgreens’ course of conduct reflects precisely the kind of “abusive” 

tactics that the courts abhor.  Fish, 2012 WL 3643829, at *4.  From the moment Walgreens first 

raised the issue with Crowell on February 10, 2021, Walgreens has threatened counsel and the 

parties, shopped its case to a forum in which no relevant cases are pending, and done everything 

but taken up the issue of disqualification with the court with knowledge of, and authority over, 

the relevant cases.  Walgreens demanded Crowell withdraw on February 25, 2021, and promised 

that if Crowell did not do so within ten days, it would “raise the conflicts to the attention of the 

relevant courts.”  Exhibit 13 at 2.  But Walgreens did not bring the issue to this Court within its 

own deadline or in any timeframe reflecting the “reasonable promptness” that the Seventh 

Circuit requires for motions to disqualify.  Kafka, 19 F.3d at 386.   

Instead, after waiting more than a month, Walgreens asserted a breach of fiduciary duty 

claim against Crowell in Washington, D.C., seeking not just immediate injunctive relief, but also 

money damages.  Both requests were abusive.  First, in seeking injunctive relief, Walgreens 

sought to have a state court, with no knowledge of this case, decide the issue of whether Crowell 

should represent Walgreens here.  That request violates the Supremacy Clause,12 and 

 
12 See, e.g., Sperry v. State of Fla. Ex rel. Florida Bar, 373 U.S. 379, 385 (1963); Donovan v. City of 

Dallas, 377 U.S. 408, 412–14 (1964); Gen. Atomic Co. v. Felter, 434 U.S. 12, 12 (1977); Surrick v. 

Killion, 449 F.3d 520, 531–32 (3d Cir. 2006); In re Poole, 222 F.3d 618, 622–23 (9th Cir. 2000). 
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circumvents this Court’s inherent authority to manage its cases, including the appearance of 

attorneys before it.13  Second, in seeking money damages, Walgreens claimed—we think 

frivolously, but it has claimed it nonetheless—that if Plaintiffs prevail in this litigation, Crowell 

will owe Walgreens for its losses.  So under Walgreens’ neatly constructed paradigm, Crowell 

avoids liability only if its clients lose.  That tactic of trying to give Plaintiffs and their counsel 

divergent litigation interests—instead of properly raising the supposed conflict issue with the 

Court—should likewise bar Walgreens from seeking relief here.      

Finally, after finding months later that its litigation against Crowell for money damages 

had still not intimidated Crowell into withdrawing, Walgreens doubled down on its effort to try 

to manufacture division between Crowell and the Plaintiffs and fundamentally disrupt this 

litigation.  It threatened the Plaintiffs with money damages if they did not promptly fire Crowell, 

see Exhibit 20, and has purported to make good on its threat by now asserting a counterclaim 

accusing Plaintiffs of aiding and abetting Crowell’s supposed breach of fiduciary duty.  

Walgreens will use that counterclaim, frivolous though it is, to seek to intrude into the attorney-

client relationship between Crowell and its clients in this very action.      

The law does not permit using a conflict claim as a tactical device.  Having elected 

tactical maneuvering over properly raising the issue with the Court, Walgreens has forfeited its 

right to challenge Crowell’s representation here. 

 
13 See, e.g., Chambers v. NASCO, Inc., 501 U.S. 32, 43 (1991); Patton Boggs LLP v. Chevron Corp., 683 

F.3d 397, 402 (D.C. Cir. 2012) (observing that a court “overreach[es] by adjudicating the propriety of [a 

law firm’s] appearance before other courts” because “the ultimate determination ‘whether an attorney is 

competent to appear in a particular proceeding is properly a question for the presiding court to resolve.’”); 

Dyntel Corp. v. Ebner, 120 F.3d 488, 491 (4th Cir. 1997) (“It’s for the judge who is presiding over a 

proceeding to decide whether there is an ethical problem in the quality of the representation of the 

parties.”). 
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B. Walgreens’ Delay, Without More, Also Waived its Right to Seek 

Disqualification. 

Setting Walgreens’ litigation tactics aside for the moment, Walgreens’ delay in bringing 

the issue before the Court is alone sufficient to waive Walgreens’ rights.  Walgreens has known 

the facts that underlie its claim of conflict here since the day Crowell filed the complaint in this 

action 16 months ago, and Ropes has had knowledge since it wrote its first accusatory letter five 

months ago. Courts regularly find that delays shorter than Walgreens’ delay here waived parties’ 

right to seek disqualification of opposing counsel.  See, e.g., NuWave, LLC v. Cincinnati 

Specialty Underwriters Ins. Co., No. 16-cv-4504, 2017 WL 11569209, at *2 (N.D. Ill. Jan. 25, 

2017) (denying motion to disqualify in part because of four-month delay); Gentry v. State Farm 

Mut. Auto. Ins. Co., No. 09-cv-0671, 2009 WL 10693206, at *8 n.6 (E.D. Cal. Sept. 4, 2009) 

(“Here, where defendant was thoroughly aware of the potential conflict of interest well before 

this suit was filed, defendant’s delay of six months after the suit was filed, or of four months 

after defendant answered, is both unjustified and extreme.”); Javorski v. Nationwide Mut. Ins. 

Co., No.  3:06-CV-1071, 2006 WL 3242112, at *8 (M.D. Pa. Nov. 6, 2006) (finding waiver 

where the defendant: (1) failed to move for disqualification in any previous action where counsel 

represented a client adverse to the defendant; and (2) moved to disqualify counsel 

“approximately four months after filing this action”).   

Walgreens was aware of the purported conflict when the Humana arbitration was filed 23 

months ago and when this litigation was filed 16 months ago, and it is Walgreens’s—not 

Walgreens’s outside counsel’s—knowledge that is relevant for purposes of assessing 

Walgreens’s delay in seeking relief.  See, e.g., Alexander v. Primerica Holdings, Inc., 822 F. 

Supp. 1099, 1116 (D.N.J. 1993) (rejecting argument that outside counsel’s knowledge was 

determinative, and finding waiver when a “client was concededly aware of the former attorney's 
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representation of an adversary but failed to raise an objection promptly when he had the 

opportunity” (emphasis original)).  Specifically, in 2016, four days after the Court of Appeals for 

the Seventh Circuit denied Kmart Corporation’s petition for rehearing in the Garbe case, a 

Walgreens lawyer working on a project for Walgreens’s Global General Counsel, Marco Pagni, 

asked Crowell to send a copy of its 2008 and 2009 work product to Walgreens.  Pagni was 

likewise certainly aware of Crowell’s representation of Humana against Walgreens when 

Crowell filed the arbitration in 2019 and when it filed this case in 2020; especially given his 

prior interest in the issue, these are not the types of filings that would escape the notice of the 

General Counsel.  In short, Walgreens has known the facts underlying its conflicts allegation 

here since this case started.  An unexplained delay of any significant amount of time warrants a 

finding of waiver, and even without Walgreens’s tactical maneuvers, Walgreens has waited too 

long to complain.  See, e.g., Arnett v. Mid-Cont’l Cas. Co., No. 8:08-cv-2373, 2010 WL 

11507481, at *2 (M.D. Fla. Apr. 13, 2010) (finding that defendants had waived motion to 

disqualify where they delayed over five months and “d[id] not offer an explanation for their 

delay”); Buck v. Palmer, 381 S.W.3d 525, 528 (Tex. 2012) (affirming court of appeals’ holding 

that petitioner’s “unexplained seven-month delay in seeking the attorney’s disqualification was 

sufficient to establish waiver.”). 

CONCLUSION 

The Court should grant Plaintiffs’ motion to qualify its counsel because (1) there is no 

conflict of interest and (2) through its delay and its tactics, Walgreens has waived the issue. 
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       /s/ T. Markus Funk     

T. Markus Funk 

Regina LaMonica 

Perkins Coie LLP 

 

131 S. Dearborn, Suite 1700 

Chicago, IL 60603 

Telephone: (312) 324-8500 

Facsimile: (312) 324-9500 

MFunk@perkinscoie.com 

rlamonica@perkinscoie.com 

Counsel for Crowell & Moring LLP 

 

Thomas B. Mason (pro hac vice pending) 

Thomas G. Connolly (pro hac vice pending) 

Jared Marx (pro hac vice pending) 

HARRIS, WILTSHIRE & GRANNIS LLP 

1919 M Street NW, Eighth Floor 

Washington, DC 20036 

Telephone: (202) 730-1300 

Facsimile: (202) 730-1301 

tmason@hwglaw.com 

tconnolly@hwglaw.com 

jmarx@hwglaw.com 

Counsel for Plaintiffs and Crowell & 

Moring LLP  

 



 

 

CERTIFICATE OF SERVICE 

 I hereby certify that, on July 30, 2021, I caused true and correct copies of the foregoing 

Plaintiffs’ Memorandum of Law in Support of Their Motion for Qualification of Counsel to be 

served by email upon counsel of record for all parties. 

 

 

       /s/T. Markus Funk  

       T. Markus Funk 

 


