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To:  Advisory Committee on the Federal Rules of Appellate Procedure 

From:  AMICUS Act Subcommittee 

Re:  AMICUS Act and Potential Amendments to Rule 29 

Date:  September 8, 2021 

 

At the April 2021 meeting of the Advisory Committee, the subcommittee 
presented a memorandum with background and initial thoughts about the AMICUS 
Act and the concerns underlying it (the “April 2021 Memo”), noting that while some 
matters addressed by that Act are outside the purview of the Advisory Committee, 
issues relating to disclosure requirements for filers of amicus briefs called for further 
study and consideration by the Advisory Committee. See April 2021 Agenda Book 
133. 

The subcommittee has met and considered these issues in some depth. In 
addition, since the last meeting of the Advisory Committee, the Supreme Court 
decided Americans for Prosperity Foundation v. Bonta, No. 19-251 (July 1, 2021), 
which held California’s requirements for disclosure of contributors to charitable 
organizations facially unconstitutional. While the subcommittee is not at this point 
proposing any particular amendments to the Rules’ current amicus disclosure 
provisions, it has drafted language to help guide the Committee’s consideration of 
these issues.  

Rule 29’s Current Disclosure Requirements 

 Rule 29(a)(4)(E) currently provides that an amicus curiae—other than the 
United States, a federal officer or agency, or a State—must include in its brief “a 
statement that indicates whether”: 

 (i) a party’s counsel authored the brief in whole or in part; 

(ii) a party or a party’s counsel contributed money that was intended 
to fund preparing or submitting the brief; and 

(iii) a person—other than the amicus curiae, its members, or its 
counsel—contributed money that was intended to fund preparing 
or submitting the brief and, if so, identifies each such person. 

These provisions, modeled on Supreme Court Rule 37.6, were added in 2010. The 
Committee Note explains that the disclosure requirement “serves to deter counsel 
from using an amicus brief to circumvent page limits on the parties’ briefs” and “also 
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may help judges to assess whether the amicus itself considers the issue important 
enough to sustain the cost and effort of filing an amicus brief.” 

Concerns Regarding the Current Disclosure Regime 

The concerns that drove the introduction of the AMICUS Act and that the 
subcommittee has been asked to consider are set out in a February 23, 2021 letter 
from Senator Sheldon Whitehouse to Judge Bates (the “2021 Whitehouse Letter,” 
attached as Exhibit C to the April 2021 Memo, agenda book at 153), which asked that 
the Committee on Rules of Practice and Procedure establish a working group “to 
address the problem of inadequate funding disclosure requirements for organizations 
that file amicus curiae briefs in the federal courts.”  They are also discussed at length 
in the April 2021 Memo. 

The overarching concern expressed in the letter and embodied in the AMICUS 
Act is that the current disclosure requirements in Rule 29 are sufficiently weak and 
easily evaded that they have enabled “a massive, anonymous judicial lobbying 
program,” undertaken through amicus briefs paid for by undisclosed persons or 
entities, that “systematically favors well-heeled insiders over the average citizen.”  
2021 Whitehouse Letter at 6.   

As discussed in more detail in the April 2021 Memo, the letter makes the 
following specific points about the current disclosure rules (reorganized here, for 
clarity, to track the provisions of Rule 29): 

1. Parties could evade Rule 29’s disclosure requirements and fund 
amicus briefs without disclosing it.   

• Rule 29(a)(4)(E)(ii) requires an amicus to disclose whether “a party or a 
party’s counsel contributed money that was intended to fund preparing 
or submitting the brief.”  
 

• The letter suggests that rule is too narrowly drawn because, money 
being fungible, it still allows parties to fund amicus briefs through 
monetary contributions to the amicus organization that are not 
specifically earmarked “to fund preparing or submitting” a particular 
amicus brief.   
   

• In fact, the letter suggests that the “preparing or submitting” language 
could be construed “so narrowly as to only encompass the costs of 
formatting, printing, and delivering the specific brief.”   

 
• Moreover, because Rule 29(a)(4)(E)(iii) exempts “members” of an amicus 

from disclosing contributions they make to fund the preparation or 
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submission of an amicus brief, the letter suggests that parties who are 
members of an amicus organization can contribute to an amicus brief 
without disclosing it. 

2. Non-parties who are not named amici could evade Rule 29’s 
disclosure requirements and fund amicus briefs without disclosing it.   

• Rule 29(a)(4)(E)(iii) requires amici to disclose whether “a person—other 
than the amicus curiae, its members, or its counsel—contributed money 
that was intended to fund preparing or submitting the brief and, if so, 
identif[y] each such person.” 
 

• Like the corresponding rule for parties in clause (ii), this rule requires 
disclosure only of contributions by non-parties “intended to fund 
preparing or submitting” the amicus brief.  The letter suggests that it 
therefore still allows non-parties to fund amicus briefs anonymously 
through monetary contributions to the amicus organization that are not 
specifically earmarked “to fund preparing or submitting” a particular 
brief. 

 
• Moreover, the rule expressly exempts from disclosure contributions by 

members of an amicus organization. 
 

• As a result of these potential loopholes, the letter suggests that a single 
deep-pocketed person or entity could anonymously fund multiple amicus 
briefs (and potentially a party brief as well) in a single case, creating the 
misleading impression of widespread or grassroots support for a position 
that in reality lacks such support.    

The letter concludes by noting that while “it would be salutary for the judicial 
branch to address these issues on its own,” “a legislative solution” like the AMICUS 
Act “may be in order to ensure much-needed transparency around judicial lobbying, 
and to put all amicus funders on an equal playing field.”  2021 Whitehouse Letter at 
8.  

The AMICUS Act 

 The AMICUS Act (as introduced in 2019 and attached as Exhibit A to the April 
2021 Memo, agenda book at 144) is discussed in more detail in the April 2021 Memo.  
The provisions most directly relevant here are the following: 

 Covered Amici.  The Act does not apply to all amici, but only to 
any “covered amicus,” defined to mean “any person . . . that files not 
fewer than 3 total amicus briefs in any calendar year in the Supreme 
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Court of the United States and the courts of appeals of the United 
States.”  S. 1411, §2(a) (proposing new 28 U.S.C. §1660(a)). 

 Disclosure.  The Act would require any covered amicus who files 
an amicus brief in the Supreme Court or courts of appeals to “list in the 
amicus brief the name of any person who—(A) contributed to the 
preparation or submission of the amicus brief; (B) contributed not less 
than 3 percent of the gross annual revenue of the covered amicus for the 
previous calendar year if the covered amicus is not an individual; or (C) 
contributed more than $100,000 to the covered amicus in the previous 
year.”  S. 1411, §2(a) (proposing new 28 U.S.C. §1660(b)(1)).  It makes 
an exception for “amounts received by a covered amicus . . .  in 
commercial transactions in the ordinary course of any trade or business 
conducted by the covered amicus or in the form of investments (other 
than investments by the principal shareholder in a limited liability 
corporation) in an organization if the amounts are unrelated to the 
amicus filing activities of the covered amicus.” Id. (proposing new 28 
U.S.C. §1660(b)(2)).1 

Constitutional Concerns Associated with Disclosure 

Since the last meeting of the Advisory Committee, the Supreme Court decided 
Americans for Prosperity Foundation v. Bonta, No. 19-251 (July 1, 2021), which held 
California’s charitable disclosure requirement to be facially unconstitutional. 
California had required charities that solicit contributions in California to disclose 
the identities of their major donors (donors who have contributed more than $5,000 
or more than 2% of an organization’s total contributions in a year) to the Attorney 
General.   

To evaluate the constitutionality of the California disclosure requirement, the 
Court applied “exacting scrutiny,” meaning that “there must be a substantial relation 
between the disclosure requirement and a sufficiently important governmental 
interest.”  See Slip op. at 7 (cleaned up) (opinion of Roberts, C.J.).2  “While exacting 

 
1 The AMICUS Act also contains registration requirements for covered amici, a 

prohibition on covered amici making gifts to court of appeals judges or Supreme Court 
justices, and civil fines for violations.  These requirements are discussed in the April 2021 
Memo.  Because the consensus of the subcommittee is that only disclosure requirements are 
within our purview, this memo does not address those parts of the AMICUS Act. 

2 Of the six justices in the majority, three—Roberts, Kavanaugh, and Barrett—would 
have held that exacting scrutiny, rather than strict scrutiny, applies to all First Amendment 
challenges to compelled disclosure. Justice Thomas would have held that strict scrutiny 
applied, and Justices Alito and Gorsuch declined to decide because, in their view, California’s 
law failed under either test.  The dissenters addressed the California law under the exacting 
scrutiny standard and would have held it met that standard. 
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scrutiny does not require that disclosure regimes be the least restrictive means of 
achieving their ends, it does require that they be narrowly tailored to the 
government’s asserted interest.”  Id. at 9 (opinion of the Court).  Moreover, the Court 
concluded that the narrow tailoring requirement is not limited to “laws that impose 
severe burdens,” but is designed to minimize any unnecessary burden.  Id. at 11.  

The Court then found that California’s disclosure regime did not satisfy the 
narrow tailoring requirement.  Id. at 12.  It accepted that “California has an 
important interest in preventing wrongdoing by charitable organizations.”  Id.  But 
it found “a dramatic mismatch” between that interest and the state’s disclosure 
requirements.  Id. at 13.  While California required every charity to disclose the 
names, addresses, and total contributions of their top donors, ranging from a few 
people to hundreds, it rarely if ever used this information to investigate or combat 
fraud.  Id.  Moreover, the state “had not even considered alternatives to the current 
disclosure requirement” that might be less burdensome.  Id. at 14.  The Court rejected 
arguments that the disclosure was not in fact particularly burdensome, finding that 
the disclosure requirement created “an unnecessary risk of chilling,” 
“indiscriminately sweeping up the information of every major donor with reason to 
remain anonymous.”  Id. at 17. 

Potential Amendments to Rule 29 

 The subcommittee believes that the Rules should not establish a different 
disclosure regime for entities that file three or more amicus briefs per year (as the 
AMICUS Act would do). Rule 29’s current disclosure requirements apply to all parties 
and amici, and any amendments to Rule 29 should likewise apply to all parties and 
amici.   

 On the other hand, the subcommittee is far from certain whether the disclosure 
requirements regarding the relationship between a party and an amicus should be 
the same as those regarding the relationship between a non-party and an amicus. 
Both the interests supporting required disclosure and the burdens counseling against 
required disclosure may be different.  As a result, both the policy analysis and the 
constitutional analysis may be different.  The subcommittee has not reached even a 
tentative conclusion on this question; the subcommittee would particularly welcome 
discussion of this issue by the full Advisory Committee.  This memo presents identical 
language addressed to both situations to facilitate the Committee’s discussion of this 
important question, not to suggest its resolution.  

 1. Amendments related to disclosure of party funding of amicus 
briefs 

  The subcommittee tends to think that it would be appropriate to make some 
amendments to the rule regarding disclosure of party funding of amicus briefs to 
ensure that the rule’s purpose, as identified in the Committee Note—preventing 
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parties from evading the page limits by funding amicus briefs to support their 
position—is served.  

Here is proposed language to guide discussion. For ease of exposition, a clean 
text is shown with noteworthy additions shown in red. A full redline follows this 
memo. Notes regarding the text and issues to be discussed are enclosed in brackets 
and shown in blue. 

Rule 29. Brief of an Amicus Curiae 
 

* * * 
 
(4) Contents and Form. An amicus brief . . . must include the following: 

 
* * * 

 
(E) unless the amicus curiae is one listed in the first sentence of Rule 29(a)(2) 
[the cross reference excuses the United States, its officer and agencies, as well 
as the States from these requirements], a statement that: 

 
(i) indicates whether a party or its counsel— 

 
● authored the brief in whole or in part; 
 
● contributed money intended to fund drafting, preparing, or 
submitting the brief;  

[The word “drafting” is added to the existing requirement to 
respond to the concern that the “preparing or submitting” 
language could be construed “so narrowly as to only encompass 
the costs of formatting, printing, and delivering the specific brief.” 
The subcommittee believes this addition serves to clarify what is 
generally if not universally understood and is not controversial.]  

 
● has a 10% or greater ownership interest in the amicus curiae, 
or contributed 10% or more of the gross annual revenue of the 
amicus curiae during the twelve-month period preceding the 
filing of the amicus brief, not including amounts unrelated to the 
amicus curiae’s amicus activities that were received in the form 
of investments or in commercial transactions in the ordinary 
course of the business of the amicus curiae; or 
 
[This would be wholly new.  The idea is to create a relatively easy 
to administer rule to address the concern that a party could 

Advisory Committee on Appellate Rules | October 7, 2021 Page 158 of 283



7 

influence amicus briefs through ownership or contributions to the 
amicus organization that are not earmarked for the “preparation 
or submission” of a particular brief. Such a rule has the advantage 
of clarity regarding what must be disclosed, making it easier to 
comply with and administer, but because the 10% threshold is 
necessarily somewhat arbitrary, the fit between means and end 
is imprecise. 

The language is based in part on the disclosure provisions of the 
AMICUS Act, with some differences.   

• The AMICUS Act requires disclosure if a person 
“contributed not less than 3 percent of the gross annual 
revenue of the covered amicus for the previous calendar 
year if the covered amicus is not an individual; or … 
contributed more than $100,000 to the covered amicus in 
the previous year.” Any such threshold figure or percentage 
is necessarily somewhat arbitrary, and the lower the figure 
or percentage the greater the burden of disclosure becomes. 
Current Rule 26.1, which governs corporate disclosure 
statements, uses 10%, and the subcommittee has borrowed 
that benchmark for discussion purposes. 
 

• The AMICUS Act refers to the “previous calendar year”; 
the proposed language above changes that to “the twelve-
month period immediately preceding the filing of the 
amicus brief.” Focusing on the previous calendar year may 
miss important contributions, the ones most proximate to 
the amicus filing. While compiling the information based 
on the immediately prior twelve months may be slightly 
more burdensome than compiling information based on the 
previous calendar year, the burden is not likely to be great 
if the requirement is limited to parties.  

 
• The exception for “amounts received in commercial 

transactions in the ordinary course of business” and for 
investments is also taken from the AMICUS Act, but the 
Act carves out of the exception “investments by the 
principal shareholder in a limited liability corporation,” 
which must be disclosed.  Since the subcommittee’s 
proposed language above already requires disclosure of 
ownership interests in amici, the subcommittee did not 
think it was necessary to include that carve-out.] 
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● directly or indirectly, possesses a sufficient ownership interest 
in, or has made sufficient contributions to, the amicus curiae that 
a reasonable person would, under the circumstances, attribute to 
the party or its counsel a significant influence over the amicus 
curiae with respect to the filing or content of the brief; and 

[This would be wholly new. The idea is to create a standard to 
address the concern that a party could influence amicus briefs 
through ownership or contributions to the amicus organization 
that are not earmarked for the “preparation or submission” of a 
particular brief. Compared to a rule (like the one immediately 
above) that would set a specific threshold percentage above which 
a contribution must be disclosed, such a standard would be less 
clear and more difficult to administer but would arguably provide 
a tighter fit between means and ends.  

The subcommittee decided to include both the rule and the 
standard for the full Committee’s consideration. The Committee 
might choose one over the other. It might choose to include both, 
with one serving as a backstop for the other, although this might 
create the risk that the percentage rule could be viewed as a safe 
harbor.  (Or, the Committee might choose to include neither if it 
concludes that the goal of broadening disclosure of party 
contributions to amicus briefs is not worth the complexity.)] 

(ii) identifies any person—except for the amicus, its counsel, and 
its members who are not parties or counsel to parties—who 
contributed money intended to fund drafting, preparing, or 
submitting the brief. 

[The current Rule does not specifically address the relationship 
between the provision requiring a party (or its counsel) to disclose 
contributions to an amicus brief and this provision, which 
requires all persons to disclose such contributions but exempts 
members of amici curiae (as well as amici and their counsel). This 
amendment would make clear that a party (or its counsel) must 
disclose contributions to an amicus brief even if the party or 
counsel is a member of the amicus.    It would also add the word 
“drafting” for the same reason that word is added above in clause 
(i).]  
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2. Amendments related to disclosure of non-party funding of 
amicus briefs 

 Rule 29’s current disclosure regime treats monetary contributions to amici by 
parties identically to monetary contributions to amici by non-parties.  Amici are 
required to disclose the identity of any person, whether a party or not (other than the 
amicus itself, its counsel, or its members) who “contributed money that was intended 
to fund preparing or submitting the brief.”  That said, as discussed above, the 
subcommittee thinks that expanding the disclosure requirements regarding non-
parties presents more difficult issues than expanding the disclosure requirements 
regarding parties.   

Accordingly, the subcommittee has drafted language amending current Rule 
29(a)(4)(E)(iii), which governs disclosure of contributions by non-parties, that 
parallels the language above concerning disclosure of contributions by parties.  That 
language follows.  The blue, bracketed notes do not repeat the points made above 
regarding the same language in the context of disclosure of party contributions 
(although those points remain applicable), but instead focus on some of the 
differences between disclosure of party contributors and non-party contributors. The 
hope is that seeing the language laid out like this helps the Committee to decide 
whether the two situations should be treated the same way.  

If the Committee ultimately concludes that the two situations should be 
handled the same way—or even if the Committee concludes that the two situations 
should not be handled the same way, but still decides to expand disclosure of non-
party contributions beyond what is contained in Rule 29(a)(4)(E)(ii) above—the 
amended language for non-parties would be integrated into amended Rule 
29(a)(4)(E)(ii) above. 

 

Rule 29. Brief of an Amicus Curiae 
 

* * * 
 
(4) Contents and Form. An amicus brief . . . must include the following: 

 
* * * 

 
(E) unless the amicus curiae is one listed in the first sentence of Rule 29(a)(2), 
a statement that: 

 
* * * 
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(iii) identifies any person—except for the amicus, its counsel[, and its 
members who are not parties or counsel to parties]—who: 
 

●  contributed money intended to fund drafting, preparing, or 
submitting the brief; or 
 
● has a 10% or greater ownership interest in the amicus curiae, 
or contributed 10% or more of the gross annual revenue of the 
amicus curiae during the twelve-month period preceding the 
filing of the amicus brief, not including amounts unrelated to the 
amicus curiae’s amicus activities that are received in the form of 
investments or in commercial transactions in the ordinary course 
of the business of the amicus curiae; or 

[This would be wholly new. As with the identical language above 
for party contributions, the idea is to create a rule to address the 
concern that a non-party could evade the current disclosure 
requirements and influence amicus briefs through ownership in 
or contributions to the amicus organization that are not 
earmarked for the “preparation or submission” of a particular 
brief.  

A concern is that expanding the requirements regarding 
disclosure of non-party contributions in this way would impose a 
substantially greater burden on amici than a similar expansion of 
the requirement to disclose contributions by parties. That’s 
because an amicus would always have to disclose major owners or 
contributors, not merely in the presumably unusual situation 
where a party is a major owner or contributor.  

The subcommittee has discussed whether the exemption for 
members of the amicus in the current rule should be eliminated, 
on the ground that the distinction between a member and a 
contributor may be artificial in many situations.  (Accordingly, it 
appears in brackets above.)  However, that would involve not just 
tightening the current disclosure requirements regarding non-
parties to ensure they are not evaded, but making a significant 
change to the existing disclosure regime, which does treat 
members differently.  And it would further aggravate the burden 
on amici.]  

● directly or indirectly, possesses a sufficient ownership interest 
in, or has made sufficient contributions to, the amicus curiae that 
a reasonable person would, under the circumstances, attribute to 
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the party or its counsel a significant influence over the amicus 
curiae with respect to the filing or content of the brief. 

[This would be wholly new. As with the identical language above 
for party contributions, the idea is to create a standard to address 
the concern that a non-party could evade the current disclosure 
requirements and influence amicus briefs through ownership or 
contributions to the amicus organization that are not earmarked 
for the “preparation or submission” of a particular brief.  

Again, expanding the disclosure requirements regarding non-
parties in this way would impose a substantially greater burden 
on amici than expanding the disclosure requirements regarding 
parties. That’s because an amicus would always have to disclose 
major owners or contributors, not merely in the presumably 
unusual situation where a party is a major owner or contributor.]  

Constitutional Considerations Regarding These Possible Amendments 

As discussed above, in Americans for Prosperity Foundation, the Supreme 
Court held unconstitutional a California law requiring charities that solicited in 
California to disclose their major contributors.  While that decision is relevant to the 
analysis here, there are at least four significant differences between the possible 
amendments to Rule 29 discussed above and the California statute involved in 
Americans for Prosperity Foundation.  

First, Rule 29 applies only to those seeking to influence a court by submitting 
an amicus brief, while the California statute applied broadly to charities soliciting 
funds in California. There can be little doubt that more disclosure requirements can 
be imposed on those who file briefs with a court than on charitable organizations 
generally. 

Second, both Rule 29 and the Supreme Court Rules already require both 
parties and non-parties who make contributions “intended to fund the preparation or 
submission” of an amicus brief to have their identities publicly disclosed in the brief. 
Presumably the Court viewed those requirements as constitutional when it imposed 
them.  

Third, disclosures required by Rule 29 appear in a publicly available brief, 
while the disclosures mandated by California law were supposed to be treated 
confidentially. The Court observed that “disclosure requirements can chill association 
even if there is no disclosure to the general public,” and “while assurances of 
confidentiality may reduce the burden of disclosure to the State, they do not eliminate 
it.” Slip op. at 16-17 (cleaned up).  
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Fourth, a 10% ownership or contribution threshold is higher than the 2% 
threshold involved (at least in some cases) in the California statute and will often be 
higher than the $5000 threshold in the California statute.   

Any proposed amendments to FRAP 29 would have to be based on careful 
identification of the governmental interest being served and be narrowly tailored to 
serve that interest. The governmental interest in allowing amicus briefs in the first 
place is to help a court decide cases properly. (The term, after all, is amicus curiae, 
not amicus partis.) What are the interests in disclosure by amici? 

Relationship between amicus and party.  According to the 2010 
Committee Note, the disclosure of whether a party’s counsel authored the brief and 
whether a party or a party’s counsel contributed money to fund the brief “serves to 
deter counsel from using an amicus brief to circumvent page limits on the parties’ 
briefs.” While page limits might seem pedestrian, the idea that each party has a 
certain limited opportunity to makes its arguments and should not be able to exceed 
those limits by subterfuge is important to the fair functioning of an adversary system. 
More broadly, one could view this requirement as designed to prevent the court (and 
the public) from being misled into thinking that an amicus is independent of a party 
when it is not.  

It might be thought that the only thing that matters is the persuasiveness of 
the arguments in an amicus brief. But the identity of the amicus and its interest in 
the case can also be important in evaluating those arguments. Indeed, Rule 
29(a)(4)(D) already requires these disclosures as well. And sometimes a court will 
explicitly rely on the identity of an amicus. See, e.g., Niz-Chavez v. Garland, 141 S. 
Ct. 1474, 1486 (2021) (stating that the dissent “suggests that the best way to help 
aliens is to rule against the alien before us” but “unsurprisingly neither Mr. Niz-
Chavez nor any of the immigration policy advocates who have filed amicus briefs in 
this Court share that assessment”) (cleaned up). 

The problem with existing Rule 29 is that a party may have considerable 
influence over an amicus without authoring the brief or contributing money 
earmarked for the brief. If an amicus is a corporation, it must already disclose any 
parent corporation and any publicly held corporation that owns 10% or more of its 
stock. Rule 29(a)(4)(A) (incorporating the requirements of Rule 26.1.) But if a party 
that is a privately held corporation has an ownership interest in the amicus—and 
there are privately held corporations with billions in revenue—no similar disclosure 
is currently required. Or suppose a party has no ownership interest in the amicus—
perhaps because the amicus is a nonprofit—but a party is its primary contributor, 
donating money that is used for the amicus’s operations generally but not earmarked 
for the particular brief at issue. Existing Rule 29 does not require disclosure of that 
relationship. 
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A rule that required disclosure of ownership or contributions by a party at the 
10% level would impose some burden on amici. It would take some time and effort to 
make the determination, although if the disclosure is limited to parties, the burden 
would be quite limited. That is, an amicus would not have to ascertain each one of its 
10% owners or contributors, but only whether a party passed that threshold. Some 
might decline to submit an amicus brief to avoid disclosure. In some cases, that might 
be a good thing, if the amicus realized that its relationship with the party would lead 
a court to discount its arguments. In other cases, if the amicus concluded that 
confidentiality was more important than filing the brief, the burden on the amicus 
would be greater. 

It is difficult to be confident that 10% is the right threshold to closely match 
the government purpose. The lower the threshold, the greater the burden. And the 
lower the threshold, the greater the risk of requiring disclosure of owners and 
contributors with no substantial influence over the amicus. For current purposes, the 
10% threshold is borrowed from the corporate disclosure requirement of Rule 26.1 
(for comparison, the AMICUS Act threshold is 3%). 

Using a standard rather than a rule to set the disclosure requirement arguably 
makes the requirement a closer fit with the purpose. By setting the standard at the 
ownership interest or contribution level at which a reasonable person would attribute 
to the party or its counsel a significant influence over the amicus curiae, the fit 
between means and end is quite close. But because a standard would require an 
exercise of judgment rather than a mechanical calculation, it would be considerably 
more burdensome for amici and their counsel, who would have to determine for 
themselves what the “reasonable person” standard would be.  Such a malleable 
standard could also potentially lead to different amici interpreting the standard in 
very different ways, leading some amici to disclose much and others little, and thus 
making the disclosures less useful for the court.  

As discussed above, because there are benefits and detriments associated with 
either a rule or a standard, the subcommittee has drafted potential language for each. 

Relationship between amicus and nonparty.  According to the 2010 
Committee Note, the disclosure of whether a nonparty—other than the amicus itself, 
its members, or its counsel—contributed money to fund the brief “may help judges to 
assess whether the amicus itself considers the issue important enough to sustain the 
cost and effort of filing an amicus brief.” So understood, the government interest is in 
ascertaining whether the amicus is truly committed to speaking for itself or is instead 
simply willing to serve as a paid mouthpiece for someone else. 

 Alternatively, the government’s interest in disclosure might be viewed as a 
broad interest in transparency, permitting the court—and the public—to know who 
is truly speaking in each amicus brief, so that, for example, it is possible to spot 
whether someone is funding multiple amici, thereby creating the illusion of broad 
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support for a position. Just as a party may have considerable influence over an amicus 
without contributing money earmarked for the brief, so too might a nonparty. 

Again, some might think that the only thing that matters is the persuasiveness 
of the arguments in an amicus brief. But just as the identity of an amicus may matter, 
so too may the number of amici. In American for Prosperity itself, the Court 
highlighted both: 

The gravity of the privacy concerns in this context is further 
underscored by the filings of hundreds of organizations as amici curiae 
in support of the petitioners. Far from representing uniquely sensitive 
causes, these organizations span the ideological spectrum, and indeed 
the full range of human endeavors: from the American Civil Liberties 
Union to the Proposition 8 Legal Defense Fund; from the Council on 
American-Islamic Relations to the Zionist Organization of America; 
from Feeding America—Eastern Wisconsin to PBS Reno. The deterrent 
effect feared by these organizations is real and pervasive, even if their 
concerns are not shared by every single charity operating or raising 
funds in California.3 

A rule that required disclosure of ownership or contributions by a nonparty at 
the 10% level would impose more of a burden on amici than one limited to parties. 
That’s because an amicus would have to ascertain each one of its 10% owners or 
contributors, not only whether a party passed that threshold. Under such a rule, each 
one of the hundreds of amici who submitted briefs in Americans for Prosperity arguing 
against the constitutionality of California’s disclosure requirement would have to 
determine whether any of its owners or contributors passed the threshold and, if so, 
either disclose them or decline to file. And rather than worrying that the government 
might not live up to its assurance of confidentiality, each amicus would know that its 
disclosure would be publicly available as part of its brief. On the other hand, the 
burden imposed would be less than the burden involved in Americans for Prosperity 
because fewer amici would have owners or contributors who meet that threshold than 
would meet the $5000 (or, in some cases, 2%) threshold, and because it would apply 
only to those seeking to file amicus briefs.  

For the same reasons, a standard set at the ownership interest or contribution 
level at which a reasonable person would attribute to a person a significant influence 

 
3 Slip op. at 17-18. And at oral argument, Justice Barrett asked, “So we’re at 250 
organizations who filed briefs in support of the Petitioners here, arguing that the 
disclosure mandate would harm their rights. Is that enough for a facial challenge?  I 
gather your position is no. So I’m wondering how many would it take?” 
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over the amicus curiae would also be more burdensome that the same standard 
limited to parties.  

If the government interest in disclosure of the relationship between an amicus 
and a nonparty is to determine whether the amicus is truly committed to speaking 
for itself or is instead simply willing to serve as a paid mouthpiece for someone else, 
an expansion of the disclosure requirements might be justified as an anti-evasion 
measure. That is, to protect against the possibility that an amicus might be influenced 
by a major nonparty contributor who does not earmark the contribution for the brief, 
disclosure of the contribution might be warranted. 

But if one is trying to distinguish between an amicus who is truly committed 
to speaking for itself and one who is simply willing to serve as a paid mouthpiece for 
someone else, it is necessary to figure out what it means for an amicus to speak for 
itself. An amicus with members speaks for those members, or put somewhat 
differently, members of an amicus speak through that amicus. So understood, there 
may be no need to require disclosure of major contributions by members because 
when speaking for its members, an amicus is speaking for itself.  (Presumably that is 
at least part of the reason that the current Rule does not require disclosure of 
contributions by members.) 

The current Rule treats contributions by non-members differently. But some 
might think that an amicus speaks for its contributors and that its contributors speak 
through the amicus. From this perspective, any distinction between member 
contributors and nonmember contributors is artificial. Americans for Prosperity 
involved contributors. It relied on NAACP v. Patterson, 357 U. S. 449 (1958), which 
involved members, and Shelton v. Tucker, 364 U. S. 479 (1960), which involved 
members and contributors. 

If this is right, then the current Rule regarding the relationship between an 
amicus and a non-party may be the best approach. If a person is a member of an 
amicus or a general contributor to an amicus, a court can reasonably believe that the 
amicus is speaking for itself (including its members and contributors). But if a person 
is not willing to become a member of the amicus and makes a contribution that is ear-
marked for an amicus brief, a court may have reason to question whether the views 
expressed in that amicus brief are as aligned with the declared identity and 
statement of interest of the amicus as would otherwise appear. 

 On the other hand, if the government’s interest in disclosure is viewed more 
broadly than articulated in the 2010 Committee Note, then broadening the disclosure 
requirement regarding the relationship between an amicus and a nonparty might be 
more appropriate. If the governmental interest is a broad interest in transparency, 
permitting the court and the public to know who is behind each amicus and be able 
to spot whether someone is funding multiple amici, thereby creating the illusion of 
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broad support for a position, then the existing disclosure Rule might be viewed as 
inadequate to serve that interest. 

Under the dissent’s view in Americans for Prosperity, a broad disclosure 
requirement with exceptions for those who fear some harm would be sufficient, but 
the majority rejected any requirement of showing such a burden before evaluating for 
narrow tailoring. A less restrictive alternative might simply be a reminder to the 
courts to be careful when counting the number of amici on a side, to not assume that 
amici are acting independently of each other, and to be aware when reviewing the 
statement of identity of the amicus and its interest in the case that the court has no 
way of knowing the extent to which the filing and content of that brief has been 
influenced by an unidentified owner or donor if such influence was accomplished by 
means other than through direct funding of that particular brief. 

* * * 

There is another governmental interest in amicus disclosures: informing the 
recusal decisions of judges. The subcommittee has not yet addressed the suggestion 
that standards for recusal based on amicus filings be developed. 
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PROPOSED AMENDMENTS TO THE  
FEDERAL RULES OF APPELLATE PROCEDURE1 

 

Rule 29.     Brief of an Amicus Curiae  1 

(a) During Initial Consideration of a Case on the 2 
Merits.  3 

 
* * * * * 4 

 (4) Contents and Form. An amicus brief * * * 5 

must include the following: 6 

* * * * * 7 

(E) unless the amicus curiae is one listed 8 

in the first sentence of Rule 29(a)(2), 9 

a statement that indicates whether: 10 

(i)  a party’s counsel authored the 11 

brief in whole or in part; 12 

(ii) a party or a party’s counsel 13 

contributed money that was 14 

 
 1 New material is underlined in red; matter to be omitted 
is lined through. 
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2 FEDERAL RULES OF APPELLATE PROCEDURE 

 

intended to fund preparing or 15 

submitting the brief; and 16 

(iii) a person—other than the 17 

amicus curiae, its members, or 18 

its counsel—contributed 19 

money that was intended to 20 

fund preparing or submitting 21 

the brief and, if so, identifies 22 

each such person; 23 

(i)  indicates whether a party or its 24 

counsel— 25 

• authored the brief in 26 

whole or in part; 27 

• contributed money 28 

intended to fund drafting, 29 

preparing, or submitting 30 

the brief;  31 

Advisory Committee on Appellate Rules | October 7, 2021 Page 170 of 283



 
 
 
FEDERAL RULES OF APPELLATE PROCEDURE 3 

 

• has a 10% or greater 32 

ownership interest in the 33 

amicus curiae, or 34 

contributed 10% or more 35 

of the gross annual 36 

revenue of the amicus 37 

curiae during the twelve-38 

month period preceding 39 

the filing of the amicus 40 

brief, not including 41 

amounts unrelated to the 42 

amicus curiae’s amicus 43 

activities that were 44 

received in the form of 45 

investments or in 46 

commercial transactions 47 

in the ordinary course of 48 
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4 FEDERAL RULES OF APPELLATE PROCEDURE 

 

the business of the amicus 49 

curiae; or 50 

• directly or indirectly, 51 

possesses a sufficient 52 

ownership interest in, or 53 

has made sufficient 54 

contributions to, the 55 

amicus curiae that a 56 

reasonable person would, 57 

under the circumstances, 58 

attribute to the party or its 59 

counsel a significant 60 

influence over the amicus 61 

curiae with respect to the 62 

filing or content of the 63 

brief; and 64 

(ii) identifies any person—except 65 

for the amicus, its counsel, 66 
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FEDERAL RULES OF APPELLATE PROCEDURE 5 

 

and its members who are not 67 

parties or counsel to parties—68 

who contributed money 69 

intended to fund drafting, 70 

preparing, or submitting the 71 

brief. 72 

* * * * * 73 
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