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JURISDICTIONAL STATEMENT 

The District Court had jurisdiction over this matter pursuant to 28 U.S.C. §§ 

1331 and 1337 for claims arising under Sherman Act, 15 U.S.C. §§ 1 and 2. 

This Court has jurisdiction over this appeal pursuant to 28 U.S.C. § 1291 as it is 

an appeal from a final judgment of the United States District Court for the North-

ern District of Illinois disposing of all parties’ claims. The District Court entered 

judgment on January 24, 2022. Plaintiffs-Appellants filed the notice of appeal on 

February 1, 2022. 
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STATEMENT OF THE ISSUES 

1.  Did the District Court err in granting Defendant’s motion to dismiss? 

2. Did the District Court err in holding that Chicago Parking Meters, LLC 

(“CPM”) a private, for-profit corporation, had Parker immunity from antitrust law, 

based on immunity that is provided to municipalities under Town of Hallie v. City 

of Eau Claire, 471 U.S. 34, (1984)?  

3. Did the District Court err in holding that there was a clear articulation of 

State approval of the City of Chicago’s arrangement with CPM based on a state 

law that discusses only off-street parking instead of on-street parking? 

Case: 22-1166      Document: 18            Filed: 04/11/2022      Pages: 46



 
 

1 

STATEMENT OF THE CASE 

I. Introduction 

This appeal is focused on two particular issues in the District Court’s decision, 

both related to the conditions required for a private entity to enjoy Parker antitrust 

immunity under California Retail Liquor Dealers Ass’n v. Midcal Aluminum Inc., 445 

U.S. 97 (1980). Other than those two issues, the District Court’s decision was cor-

rect. It correctly determined that Plaintiffs have standing to bring this lawsuit, hav-

ing sufficiently alleged a material injury. It correctly determined that Plaintiffs al-

leged a valid antitrust injury, holding that the increase in parking meter rates sat-

isfies the standard for an antitrust injury. It is only on the issue of state action im-

munity that the District Court erred. 

The District Court made two important errors on the question of state action 

immunity. First, it misunderstood the holding of Hallie v. City of Eau Claire, 471 

U.S. 34 (1984), a case in which the Supreme Court held that where a State grants a 

monopoly to a municipal government, that monopoly does not require the same 

active regulation that is required for private entities to enjoy state action immun-

ity. The District Court misread that holding to mean that a private entity granted 

a monopoly by the government was also exempted from the requirement for active 

regulation, despite the Hallie Court explicitly stating that the municipality excep-

tion it was creating did not apply to a private entity. 
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Second, the District Court misunderstood an Illinois statute, 65 ILCS 5/11-71-1 

(“Division 71”), that involves advertising agreements related to off-street parking. 

Defendant-Appellee argued below, and the District Court agreed, that Division 71 

constituted a clear articulation of state policy necessary for antitrust exemption 

under Midcal. This was error. A completely different part of the Illinois Code gov-

erns on-street curbside parking, and Division 71 does not provide any support for 

a state policy in favor of private control of curbside parking, much less a clear 

articulation of such a policy. That standard, which is quite high and goes beyond 

general grants of authority to regulate, is certainly not met by the statute on which 

the District Court relied below. 

For both of these reasons, we ask this Court to reverse the decision of the Dis-

trict Court and remand for further proceedings. 

II. Facts Surrounding the Creation of a Monopoly 

In 2008, the City of Chicago and Chicago Parking Meters, LLC (“CPM”) a pri-

vately owned company, entered into the “Parking Meter Concession Agreement,” 

which was modified in 2013 (collectively, the “Agreement”). Appx. A26-A235. 

 Under the Agreement, the City of Chicago has conferred a private monopoly 

on CPM—for 75 years—to rent all of Chicago’s “Metered Parking Spaces,” provide 

all the “Metered Parking Spaces,” and operate the City’s “Metered Parking Sys-

tem.” See Agreement § 1.1 (Appx. A35-A62). First Amended Complaint ¶1 (Appx. 
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A11). Under the Agreement, CPM receives the revenue from these Metered Park-

ing Spaces, which are fixed in number, at rates which were doubled pursuant to 

the Agreement. The Agreement has a term of 75 years and may not be modified, 

re-bid, or terminated for the better part of a century without full payment for any 

loss of the value of the Agreement to CPM, as determined in arbitration. The pay-

ment required from the City for any significant change or termination of the 

Agreement is beyond the ability of the City to pay, or it is not reasonable to pay 

the Agreement also keeps increasing in value to CPM. While CPM originally paid 

$1.1 billion for the Agreement in 2008, CPM last year had already recovered that 

full amount and at least $500 million or more in additional to the recovered origi-

nal investment, with an additional 60 years of monopoly profit still to come. First 

Amended Complaint ¶¶18-20 (Appx. A15). 

As set forth the First Amended Complaint, the Plaintiffs, as licensed drivers in 

the City of Chicago, brought this action because the cost of metered parking in 

Chicago has, as a direct result of the agreement with CPM, become exceedingly 

high. Plaintiffs and other drivers have no alternative to regular or period payment 

of these meter rates to CPM when they use cars for shopping, recreation, or per-

sonal needs in commercial areas of the City. First Amended Complaint ¶¶17, 37 

(Appx. A15, A18). 
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In addition to the higher rates, the CPM Agreement deprives Plaintiffs of the 

benefits of the City’s active regulation of the streets and public ways for the public 

good. Because the City must make whole CPM for any loss of revenue from any 

change or alteration of the location of meters, the City is significantly inhibited 

from using its regulatory power even for minor adjustments, including reducing 

parking spaces in high crash areas or otherwise eliminating spaces to ease conges-

tion. Likewise, the City is inhibited from increasing the number of bike lanes and 

exclusive bus lanes because of the cost of reimbursing CPM for loss of its monop-

oly profit. Even to make modest changes in the location of parking meters, or hold 

special events, the City of Chicago has had to pay $28 million in so called “true-

up” payments to CPM. First Amended Complaint ¶¶24, 31, 33, 43 (Appx. A16, 

A17, A19). 

The City itself is also barred from competing with CPM through the City’s ex-

isting ownership of off-street parking lots and garages. For example, Agreement 

Section 3.12 requires that the cost of off-street parking be no less than three times 

higher than the highest on-street meter rate being collected by CPM in that area. 

Appx. A82. 

Having prevented the emergence and competitiveness of alternatives, CPM has 

raised prices significantly. Meters in Chicago cost double what they did when the 

Agreement was signed 14 years ago. With the exception of New York City, 
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Chicago drivers pay the highest average rates for short term on-street parking of 

any U.S. city over 100,000 residents. Yet the Agreement bars any re-bidding for a 

75-year period by any party offering better terms, including active supervision by 

the City, unless the City pays billions and billions of dollars to terminate it. 

On June 23, 2021, Plaintiffs brought this challenge to the CPM under Sections 1 

and 2 of the Sherman Act, 15 U.S.C. § 1 and § 2. Plaintiffs also brough a claim under 

the Consumer Fraud and Deceptive Practices Act, 815 ILCS 805. After Plaintiffs 

filed a First Amended Complaint, the Defendant CPM moved to dismiss pursuant 

to Federal Rule of Civil Procedure 12(b)(6). The District Court granted the motion 

to dismiss. While the District Court ruled that Plaintiffs had standing and had de-

fined a relevant market and an antitrust injury, the District Court found that De-

fendant CPM, a private entity, could invoke judicial immunity to the antitrust laws 

available to state government under Parker v. Brown, 317 U.S. 341 (1943). The Dis-

trict Court found that the delegation to a private entity met the test of California 

Retail Liquor Dealers’ Ass’n. v Midcal Aluminum, Inc., 445 U.S. 97 (1980). Specifically, 

the District Court found that a state law relating to off-street parking authorized 

the creation of a private monopoly for on-street parking. In addition, the District 

Court held that neither the State nor the City had to actively regulate a private 

monopoly like CPM because the City created it and not the State. Finding that 

CPM was entitled to Parker immunity from the antitrust laws, the Court dismissed 
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Counts I and II and declined to exercise supplemental jurisdiction over Count III, 

the state law claim. 

Plaintiffs filed this appeal on February 1, 2022. 

SUMMARY OF ARGUMENT 

In dismissing this action for failure to state a claim, the District Court erred in 

finding that a private for-profit monopoly of 75 years over rental of curb space on 

the public streets of Chicago—without any active supervision by the State or 

City—was entitled to state action immunity under Parker v. Brown, 317 U.S. 341 

(1943) (“Parker antitrust immunity”). The Court erred. 

Plaintiffs are entitled to proceed with their Sherman Act claims. In taking over 

the City’s parking meters for most of a century, CPM, does not meet either condi-

tion for Parker antitrust immunity set out in Cal. Retail Liquor Dealers’ Ass’n v. 

Midcal Aluminum, 445 U.S. 97, 105 (1980). 

As to the first condition under Midcal, the District Court erred in relying on an 

inapplicable statute related to off-street parking, Division 71. Nor was the CPM’s 

long-term control of the rates and number of meters on City streets a “foreseeable 

result” of a State’s general grant of authority to act. See Hallie, 471 U.S. at 42. Like-

wise, the CPM 75-year monopoly over metered parking is not a foreseeable result 

of the State’s general grant of authority to a municipality over its public streets in 
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65 ILCS 5/11-80-2 and 5/11-80-20, which the District Court erroneously failed to 

cite. 

Nor does the Agreement meet the second Midcal condition of “active state su-

pervision” by the State. Although the Supreme Court in Hallie created an exception 

to the active supervision requirement for municipalities, that exception applies only 

when the municipality itself is the sole actor and acting presumably in the public 

interest. The District Court erred in reading Hallie to excuse State supervision 

when a private entity like CPM is performing that function instead of the munici-

pality. In Hallie itself, and in its later cases, the Supreme Court has been clear that 

there is no exception to active supervision by the State when a private entity is 

involved, or the municipality is not the sole actor. See, e.g., Hallie, 471 U.S. 34 at 46 

n.10. 

For these reasons, Plaintiffs seek reversal of the District Court’s dismissal and 

judgment. 

ARGUMENT 

I. Defendant CPM as a private entity is not entitled to Parker immunity for 
a 75-year, unregulated, for-profit monopoly conferred on it by the City to 
operate the city’s parking meter system. 

Plaintiffs have brought this challenge to CPM under both Sections 1 and 2 of 

the Sherman Act, 15 U.S.C. § 1 and § 2. Although Plaintiffs have paid much higher 

meter rates and suffered economic injury from the CPM’s monopoly, Plaintiffs 
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seek only injunctive relief pursuant to Section 16 of the Clayton Act, 15 U.S.C. § 16, 

to terminate the CPM Agreement, and to allow the City to consider competitors 

that would offer more favorable terms at reasonable intervals. Plaintiffs do not 

seek damages under Section 15 of the Clayton Act. 

Counts I and II of the First Amended Complaint reference different violations 

of the Sherman Act. Under Section 2, Plaintiffs challenge CPM for operating an 

exclusive private monopoly for a 75-year period; and Plaintiffs contend that in aid 

of this monopoly, there are artificial and unreasonable barriers to competition with 

CPM for 75 years. The unreasonable restrictions placed in the CPM Agreement to 

protect the monopoly bar the resumption of direct control by the City or re-bid-

ding of the CPM Agreement at reasonable intervals to potential competitors that 

would offer more favorable terms for consumers and citizens with respect to an 

important public function, namely, the rental of curb space on public streets. 

Under Section 1, Plaintiffs likewise allege that the CPM Agreement is an unrea-

sonable restraint of commerce because of its extraordinary length, a term of 75 

years, and because it forecloses competition with competitors that could offer dif-

ferent or better terms for the benefit of consumers, including a reduction in meter 

rates that are the highest in the country for cities of comparable size. The CPM 

Agreement also places conditions on the City’s ability to compete with off-street 

parking even by requiring rates of off-street parking to be three times higher than 
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the rates for on-street meters in the vicinity. The better or more favorable terms 

that competitors might offer also include terms that give the City far more flexibil-

ity to remove meters, create more bus and bike lanes as well as pedestrian walk-

ways, permit more street closures, and other terms that make it easier for consum-

ers to drive safely, limit congestion, and offer more carbon-free alternatives for 

motorists like Plaintiffs who wish to have not only lower rates but more transpor-

tation options. 

For all these reasons, the Plaintiffs challenge the CPM Agreement, with its 75-

year term as an injury to competition, and seek a date to terminate the Agreement 

now, or make it terminable at will by the City, by striking the unreasonable 75-

year term. 

As a private entity, CPM is not entitled to immunity from these claims under 

the well-known state action exemption to the federal antitrust law established in 

Parker v. Brown, 317 U.S. 341 (1943). The state-action exemption, which is derived 

in part from the Eleventh Amendment, covers the State first of all, but also can 

extend to municipalities for activities that the State itself approved. It may also 

extend to private entities performing public-type functions, but only in circum-

stances that meet the two conditions set out for such exemption in Cal. Retail Liquor 

Dealers Ass’n v. Midcal Aluminum Inc., 445 U.S. 97 (1980). First, there must be a 

“clear articulation” of a state policy to authorize the anticompetitive conduct of 
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the private entity. The Supreme Court has held that a general grant of authority is 

not enough. See Community Communications v. Boulder, 455 U.S. 40, 56 (1982); City 

of Lafayette v. Louisiana Power & Light Co., 435 U.S. 389 (1978). 

Second, there must be “active supervision” by the State of that private entity. 

In Midcal, supra, the Court denied Parker immunity and upheld an antitrust chal-

lenge to California’s wine pricing system, which was carried out by private parties. 

The Court held that while the system was clearly authorized by the State and met 

the first condition, it failed to meet the second, because the state had not “actively 

supervised” the private parties carrying out the wine pricing system. Id. at 105-06. 

 As set out below, the CPM Agreement and CPM’s 75-year monopoly on on-

street parking meet neither of the two conditions set out in Midcal. 

First, there is no “clear articulation” in any Illinois law of a policy to authorize 

the kind of anticompetitive conduct in which CPM is engaged: there is only a gen-

eral grant of authority for the municipality itself to regulate the streets and public 

ways. As shown in more detail below, in finding “clear articulation” of a state pol-

icy, the District Court relied upon a law relating to off-street parking that has no 

relevance here. 

Second, there is no “active supervision” by the State or the City over CPM—

either directly during the 75-year term of the Agreement or by permitting the City 

to have the Agreement re-bid or terminated after a reasonable interval. 
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For either of these reasons, the District Court erred in extending Parker immun-

ity to CPM. 

II. The Court misread the decision in Hallie v. Eau Claire as not requiring 
“active regulation” when a municipality but not the State confers a mo-
nopoly on a private party. 

The District Court was in error when it misread the Supreme Court’s decision 

in Town of Hallie v. City of Eau Claire, 471 U.S. 34 (1984) as not requiring “active 

supervision” by the State of a private, for-profit monopoly when a municipality 

and not the State itself has created that monopoly. For the purposes of the motion, 

the District Court accepted the factual allegation that neither the State nor the City 

was actively supervising CPM. The District Court erred, however, when it held 

that Hallie dispensed with that requirement for a private monopoly performing a 

municipal function. 

The District Court is wrong: the Supreme Court held no such thing. In Hallie, 

the Court held that the State of Wisconsin did not have to “actively regulate” a 

municipality, the City of Eau Claire, when the municipality itself was doing what 

the State had authorized—in that case, running a sewage treatment plant. In Hallie, 

the municipality was the sole monopolistic actor. No private party was in control, 

or even part of the case at all.  

The Supreme Court held that “active state supervision [of anticompetitive con-

duct] is not a prerequisite to exemption from the antitrust laws where the actor is 
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a municipality rather than a private party.” Hallie, 471 U.S. at 47 (emphasis sup-

plied). In this case, the District Court misread this holding to mean that where a 

municipality delegates monopoly power to a private, for-profit entity, that entity 

need not meet the “active regulation” requirement. Opinion at 10 (Appx. A10), 

citing Hallie, 471 U.S. at 46. This misreading of Hallie reaches a conclusion that is 

in conflict with the decision itself. Indeed, in a footnote to the municipality excep-

tion, the Court made clear that, notwithstanding its holding that State regulation 

of an actual municipality is not required, “Where state or municipal regulation by 

a private party is involved, however, active state supervision must be shown, even 

where a clearly articulated state policy exists.” Hallie, 471 U.S. at 46 n.10 (emphasis 

added).  

As the Supreme Court subsequently explained in FTC v. Phoebe Putney Health 

Systems, 568 U.S. 216 (2012), “[U]nlike private parties, [public bodies] are not sub-

ject to the ‘active state supervision’ requirement because they have less of an in-

centive to pursue their own self-interest under the guide of implementing state 

policies.”   Id. at 226. Three years later, in N. Carolina State Bd. of Dental Examiners 

v. F.T.C., 574 U.S. 494 (2015), the Court again explained why it had carved out a 

municipality exception in Hallie: 

Hallie explained that “[w]here the actor is a municipality, there is lit-
tle or no danger that it is involved in a private price-fixing arrange-
ment. The only real danger is that it will seek to further purely paro-
chial public interests at the expense of more overriding state goals.” 

Case: 22-1166      Document: 18            Filed: 04/11/2022      Pages: 46



 
 

13 

471 U.S., at 47 (emphasis deleted). Hallie further observed that mu-
nicipalities are electorally accountable and lack the kind of private 
incentives characteristic of active participants in the market. 
See id., at 45, n.9. Critically, the municipality in Hallie exercised a 
wide range of governmental powers across different economic 
spheres, substantially reducing the risk that it would pursue private 
interests while regulating any single field. See ibid. 

Id. at 508. The Supreme Court then clearly held the need for “active supervision” 

of nominally public entities or any regulation under the effective control of “mar-

ket participants,” stating, 

That Hallie excused municipalities from Midcal 's supervision rule for 
these reasons all but confirms the [active supervision] rule's applica-
bility to actors controlled by active market participants, who ordi-
narily have none of the features justifying the narrow exception [ap-
plicable to municipalities] that Hallie identified.”  

Id. 

In other words, where a municipality is the monopolistic actor being super-

vised by the state, Hallie stands for the proposition that active supervision is not 

required, but where a private party is the monopolistic actor being supervised by 

the state or municipality, Hallie stands for the proposition that active supervision 

“must be shown” for the state action immunity doctrine to apply. The Ninth Cir-

cuit reached this result in Chamber of Commerce of the United States v. City of Seattle, 

890 F.3d 769 (9th Cir. 2018), concluding that the “[t]he involvement of private par-

ties in municipal regulation renders this case ineligible for the municipality excep-

tion outlined in Hallie.” Id. at 788. The court further explained that the rule that 
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was “well-settled” in Hallie was that “municipal actors need not meet the active-

supervision requirement,” but when “private actors exercise substantial discretion 

in setting the terms of municipal regulation, ‘active state supervision must be 

shown.’” Id. at 790 (emphasis added), quoting Hallie 471 U.S. at 46 n.10. The Ninth 

Circuit then reiterated that the municipality exception—the one on which the dis-

trict court in this case erroneously relied—is wholly inapplicable because “[a]ll of 

the reasons justifying the Hallie exception [for municipalities] are eviscerated by 

the involvement of private parties in this case.” Id. at 790. 

In this case, as Plaintiff’s Complaint clearly alleges, the City is not actively reg-

ulating CPM, or the City’s Parking Meter System, which is now being run by CPM, 

nor is the State doing so. Indeed, the Agreement precludes such active regulation 

by the City. For $1.1 billion paid in 2008, CPM bought not just the meters, which 

have only relatively small value, but the right to be free of active regulation or 

significant changes in the fares, the number of spaces, and other uses of the Re-

served Powers of the City for the public health and safety.  

It would hardly make sense for Parker immunity to apply to a private party like 

CPM that neither the State nor the City is regulating at all, let alone actively regu-

lating, as the case law requires. There is nothing in Hallie that allows a municipality 

to create such an unregulated private monopoly, which of course the State itself 

cannot do. After a detailed search, Appellant has not found any other case that 
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goes so completely against the holdings of Hallie footnote 10, Phoebe Putney, Dental 

Examiners, and the Ninth Circuit’s holding in Chamber of Commerce, on the sole 

ground that a private actor, as here, is not required to establish active state super-

vision of its conduct to establish immunity.  

Respectfully, the District Court erred when it conflated the distinct rules that 

apply when a municipality is the monopolistic actor and when a private party is 

the monopolistic actor. The Court wholly misapplied Hallie when it applied the 

municipality exception set forth in the body of Hallie instead of the clearly contrary 

private party rule set forth in Hallie footnote 10. This Court should of course follow 

the Supreme Court’s Hallie footnote 10, Phoebe Putney, Dental Examiners, as well as 

the Ninth Circuit’s opinion in Chamber of Commerce, and reverse the improper dis-

missal of Plaintiff’s Complaint. 

III. There is no “clear articulation” in Illinois law that authorizes a munici-
pality to give a private entity the exclusive right to rent curb space on the 
public streets and ways. 

The District Court did acknowledge that there must be a “clearly articulated” 

Illinois law that authorizes the City of Chicago to give CPM a 75-year monopoly. 

Opinion at 8 (Appx. A8). But the District Court mistakenly relied on a statute, 65 

ILCS 5/11-71-1, that concerns off-street parking, in parking lots or garages, and has 

nothing whatsoever to do with on-street, metered parking. Division 71—the statute 

which CPM cited for state authorization and on which the District Court relied—
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is literally entitled, in large capital block letters: “OFF-STREET PARKING.” Sec-

tion 5/11-71-1 applies exclusively to “off-street parking,” and none other. As set 

out in the statute’s plain language, Section 5/11-71-1 authorizes a municipality to 

“[a]cquire by purchase or otherwise own, construct, equip, manage, control, erect, 

improve, extend, maintain, and operate motor vehicles parking lot or lots, garage or 

garages… public off-street parking facilities . . .” (emphasis supplied). 

Illinois courts have recognized Section 5/11-71-1 as authorizing off-street park-

ing, just as the statute says. See, e.g., Poole v. Kankakee, 94 N.E.2d 416, 418 (1950) 

(upholding constitutionality of a prior version of Division 71). However, when 

confronted with a challenge to a charge for on-street parking, the Illinois Supreme 

Court relied on the general grant of authority to municipalities to regulate traffic, 

now codified at 65 ILCS 5/11-80-20, and the right to regulate the streets, now cod-

ified at 65 ILCS 5/11-80-2. 

Those two provisions have been in effect since the nineteenth century, even 

before there were cars; and—to say the least—they do not “clearly articulate” a 

policy that authorizes a private monopoly to perform these general regulatory 

functions, for private profit, for a period of 75 years. The City has the authority to 

enter exclusive contracts—after all, every contract is exclusionary by its very na-

ture, and every contract of any duration has some anti-competitive effect. Section 

1 of the Sherman Act does not prohibit contracts, or reasonable restraints of trade: 
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it prohibits unreasonable ones. Similarly, Section 2 does not prohibit all monopo-

lies, but only monopolies that are being unfairly maintained with unreasonable 

barriers to competition.  

The District Court’s view, that under Illinois law, a municipality can enter a 

contract begs the question posed by the case law—namely, whether the State of 

Illinois clearly articulated a policy or adopted a state law, which had a 75-year 

private monopoly over the rental of public streets as a “foreseeable result.” See 

Phoebe Putney Health Systems, supra, 568 U.S. at 227 (2013). In that case, the Supreme 

Court held that a general grant of state authority to act, which of course includes 

the power to contract, is not enough to authorize arrangements that would injure 

the competitive process. Id. at 228. In Phoebe Putney, the Court affirmed the princi-

ple that “state-action immunity is disfavored, much as are repeals by implication.” 

Id. at 225 (quoting FTC v. Ticor Title Ins. Co., 504 U.S. 621 636 (1992)). The Court 

held that a general grant of power to enact ordinances, or just a general power to 

act, is insufficient to meet the clear articulation test of Midcal. Rather the anticom-

petitive effect at issue must be a “foreseeable result” of a kind that the State “af-

firmatively contemplated.” Id at 227.  

This Court’s decision in Active Waste Disposal, Inc., v. City of Darien, 635 F.3d 883 

(7th Cir. 2011) is not to the contrary. In that case, this Court did nothing more than 

find authority for the City of Darien and other cities to enter exclusive contracts 
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for disposal of waste. While the contracts are not described, one can infer there 

was nothing especially unusual about them. Presumably, they were for a reason-

able period, and there was no claim that the haulers were not subject to “active 

supervision,” or that the haulers could prevent termination. A typical exclusive 

contract, one that is subject to active regulation and for re-bidding after a reason-

able period, at least arguably raises no serious antitrust problem in the first place. 

It does not even require a state action exemption from antitrust laws.  

But the Agreement at issue in this case is not just an “exclusive contract.” It is 

a legal monstrosity, not reasonably foreseeable from either 65 ILCS 5/11-80-2 or 

65 ILCS 5/11-80-20, let alone Section 5/11-71-1. Here, the City of Chicago has 

given CPM an unregulated 75-year monopoly depriving the City of its full regu-

latory authority over the streets and public ways not for three or four years, but 

rather, for close to a century. And it is an exclusive contract that is impossible to 

cancel unless the City pays billions and billions of dollars to do so, and although 

clearly in the billions, such payment can only be calculated under such a complex 

formula as to produce a sum too large to reasonably estimate here. 

 Plaintiffs have alleged far more than just an exclusive contract in connection 

with the City’s power to regulate the streets and public ways; rather, they have 

alleged a delegation to a private party of an unreasonable restraint of trade by virtue 

of its 75-year term monopoly, one that is not just “natural” or due to some special 
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talent or acumen of CPM, but a completely rigged, politically-engineered monop-

oly of a public function that serves no competitive purpose. It is full of booby-

trapped penalties like true-up payments to prevent not just supervision but the 

ordinary regulation of public streets that the General Assembly expected from mu-

nicipalities, and it bars market entry or competition for three quarters of a century.  

 The relief sought here is not to deny the City the power to enter exclusive con-

tracts, subject to supervision, and for reasonable periods, but rather—in order to 

comply with federal antitrust law—to strike the illegal term of 75 years from the 

City’s Agreement with CPM, to declare that the Agreement has been reformed, 

and to provide the City the power to de terminate the Agreement at will without 

prospective penalty.  

CONCLUSION 

The Agreement fails the two required Midcal conditions for Parker immunity 

when applied to a private party. Without any authorization from the state to do 

so, the City has accepted a one-time payment in exchange for letting CPM have its 

way without any active State supervision for three quarters of a century while also 

keeping in place the highest rates in the country for a city of comparable size. Nor 

does the Agreement meet the first condition of being sanctioned by a “clearly ar-

ticulated” state policy in favor of turning over the control of city curb space to a 

private party. The CPM Agreement is not a “foreseeable” result of the City’s 
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general authority over the streets and public ways, but a perversion or sale of that 

authority in return for a cash infusion to meet a temporary budget deficit. Far from 

being foreseeable, the CPM Agreement was unimaginable, even to legislators who 

may have had few illusions about Chicago politics. It is an unconscionable mo-

nopoly of a public function—barring any interference by competitors—and other-

wise an unreasonable restraint of trade for a fixed term of 75 years. 

For these reasons, Plaintiffs-Appellants ask this court to reverse the decision of 

the District Court and remand for further proceedings. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
 

MICAH UETRICHT and     ) 
JOHN KADERBEK,    ) 
       ) 
  Plaintiffs,    ) 
       ) 
  vs.     ) Case No. 21 C 3364 
       ) 
CHICAGO PARKING METERS, LLC,  ) 
       ) 
  Defendant.    ) 
 
 

MEMORANDUM OPINION AND ORDER 

MATTHEW F. KENNELLY, District Judge: 

 This case concerns a 2008 agreement between the City of Chicago and Chicago 

Parking Meters, LLC (CPM) that grants CPM the exclusive right to operate and collect 

revenue from the City's metered parking spaces for a 75-year period (the Agreement).  

Micah Uetricht and John Kaderbek1 have sued CPM, asserting claims under the 

Sherman Act and the Illinois Consumer Fraud Act (ICFA).  They seek certification of a 

class action under Federal Rule of Civil Procedure 23(b)(2) and an injunction against 

CPM's enforcement of the Agreement until certain modifications to it are made.  CPM 

has moved to dismiss, contending, among other things, that the plaintiffs lack standing, 

they fail to plead an antitrust injury, and their Sherman Act claims are barred by the 

state action immunity doctrine.  For the following reasons, the Court dismisses the case 

based on state action immunity. 

 
1 The case was originally filed with three named plaintiffs, but the third plaintiff was 
dropped in the plaintiffs' first amended complaint after she moved away from Chicago. 
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Background 

 For the purposes of this motion, the Court takes all well-pleaded factual 

allegations in the plaintiffs' first amended complaint as true.  The plaintiffs are car 

owners living in Chicago.  They seek to represent a class of "all Chicago residents who 

are using the Metered Parking System."  First Am. Compl. ¶ 52.   

 In 2008, CPM and the City entered into the Agreement under which CPM agreed 

to pay the City about $1.1 billion in exchange for the exclusive right to operate and 

collect revenue from the City's network of metered parking spaces (the Metered Parking 

System).  The Metered Parking System comprises approximately 36,000 city-operated, 

metered parking spaces in business and commercial areas.  The term of the Agreement 

is 75 years, during which it cannot be rebid or modified unless the City pays CPM the 

full value of the Agreement.   

 Under the Agreement, the City retains so-called "reserved powers" over the 

Metered Parking System.  But it is prohibited from exercising these powers without 

compensating CPM for any financial losses that CPM may suffer as a result of the 

regulation.  For example, the City may not "reduce rates, use peak pricing, remove 

meters to reduce congestion, put in 'drop off' zones, and eliminate safety hazards in 

high crash areas, without a determination and possible arbitration of the compensation 

due to CPM."  Id. ¶ 27.  According to the plaintiffs, the costs of reimbursing CPM for 

significant changes to the Metered Parking System are so high that City officials are 

reluctant to undertake these kinds of projects.  They contend that CPM, because of its 

financial leverage over the City, possesses "de facto exclusive control over the Metered 

Parking System."  Id.   
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 The plaintiffs allege that they suffer three distinct injuries as a result of the 

Agreement.  First, the plaintiffs allege that they are injured by higher metered parking 

fees.  They contend that the fees for city-owned metered parking have doubled since 

the Agreement was executed and are now higher than the fees in every other major city 

in the United States other than New York.  Second, the plaintiffs contend that the 

Agreement "deprives [them] of the benefits from active regulation of the public streets."  

Id. ¶ 4.  Third, the plaintiffs allege that, by forcing the City to maintain the number of 

metered parking spaces, CPM has stunted the development of alternative transportation 

routes, like bicycle lanes and express bus lanes, promoting auto-dependency and 

increasing transportation costs. 

 As indicated, the plaintiffs request injunctive and declaratory relief.  They ask the 

Court to declare that CPM and the Agreement violate sections 1 and 2 of the Sherman 

Act and the ICFA.  They also ask the Court to "[e]njoin CPM from enforcing the 

Agreement unless and until CPM has modified that Agreement to permit active 

regulation by the City of the Metered Parking System and a reasonable termination date 

for such Agreement, as modified."  Id. ¶ 66. 

Discussion 

 The plaintiffs assert three claims.  Count 1 is a claim for illegal monopolization in 

violation of section 2 of the Sherman Act.  Count 2 is a claim for illegal restraint of trade 

in violation of section 1 of the Sherman Act.  And Count 3 is an unfair practices claim 

under the ICFA.  For reasons that will become apparent, the Court first addresses the 

arguments concerning the Sherman Act claims. 
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1. Standing 

 Article III of the Constitution restricts the jurisdiction of federal courts to "Cases" 

and "Controversies."  Dep't of Commerce v. New York, 139 S. Ct. 2551, 2565 (2019).  

"For a legal dispute to qualify as a genuine case or controversy, at least one plaintiff 

must have standing to sue."  Id.  On a motion to dismiss, it is the plaintiff's burden to 

"clearly allege facts demonstrating each element" of Article III standing.  Spokeo, Inc. v. 

Robins, 578 U.S. 330, 338 (2016) (internal quotation marks omitted).  He must show 

that he has "(1) suffered an injury in fact, (2) that is fairly traceable to the challenged 

conduct of the defendant, and (3) that is likely to be redressed by a favorable judicial 

decision."  Id.  

 As explained above, the plaintiffs allege three separate injuries that they contend 

establish their standing.  The Court begins its analysis with the first alleged injury, 

increased metered parking fees.  This is a financial injury of the type that easily meets 

the injury-in-fact requirement.  See Czyzewski v. Jevic Holding Corp., 137 S. Ct. 973, 

983 (2017) ("For standing purposes, a loss of even a small amount of money is 

ordinarily an 'injury.'").  The more difficult question is whether the plaintiffs have met the 

other two elements of standing:  causation and redressability.  Under the Agreement, 

CPM does not have direct control over the metered parking rates; rather, it is the City 

that has "the Reserved Power to establish and revise from time to time the Metered 

Parking Fees."  Dkt. no. 22-1 at 58.  Although the plaintiffs allege that CPM has de facto 

control over the metered parking rates, it is undisputed that CPM cannot directly change 

the rates.  The plaintiffs' injuries are thus tied to CPM through the actions and decisions 

of the City, a separate actor that is not a party to this case.   
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 Standing is "substantially more difficult" to establish "where a causal relation 

between injury and challenged action depends upon the decision of an independent 

third party."  California v. Texas, 141 S. Ct. 2104, 2217 (2021) (quotation omitted).  But 

it's not impossible.  In such cases, the plaintiff can still establish standing by showing 

"that [the] third parties will likely react in predictable ways."  Id.   

 In Department of Commerce, for example, the Supreme Court held that states 

had standing to challenge the inclusion of a citizenship question in the 2020 census 

because it was sufficiently likely that the inclusion of such a question would result in 

underreporting by noncitizen households, thereby decreasing the amount of federal 

funds distributed to the states.  Dep't of Commerce, 139 S. Ct. at 2565.  The Court 

rejected the government's argument that the states' alleged harm depended on the 

independent action of third parties choosing—against the law—to not respond to the 

census.  Id. at 2566.  The Court concluded:  "Respondents' theory of standing thus does 

not rest on mere speculation about the decisions of third parties; it relies instead on the 

predictable effect of Government action on the decisions of third parties."  Id.  

 In contrast, the Supreme Court found in California v. Texas that the state 

plaintiffs did not have standing to challenge the Affordable Care Act's individual 

mandate.  California v. Texas, 141 S. Ct. at 2117.  The states argued that the individual 

mandate would harm them by encouraging more individuals to enroll in state-operated 

programs, increasing the cost of these programs.  Id.  The Supreme Court found that 

the plaintiffs failed to show that individuals would likely sign up for state-operated 

programs due to the individual mandate, given that the mandate was unenforceable.  Id. 

at 2118.  It concluded that "neither logic nor intuition" supported the plaintiffs' causal 
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reasoning.  Id.  

 In this case, the plaintiffs plausibly allege that the "predictable effect" of the 

requested injunction would be that the City would decrease metered parking fees.  The 

plaintiffs cite relevant data from other major metropolitan areas, stating that, with the 

exception of New York residents, Chicagoans "pay the highest average rates for short 

term on-meter use for any U.S. city over 100,000."  First Am. Compl. ¶ 41.  Additionally, 

the plaintiffs allege that the Agreement prevents the introduction of cost-saving 

measures like off-peak pricing that are being implemented in other cities.  Although the 

City currently has nominal control over the metered parking rates, the plaintiffs contend, 

it is functionally precluded from exercising that control given the economic penalties that 

it would have to pay CPM to implement pricing changes of this sort.  The injunction the 

plaintiffs request would allow the City to more easily regulate the Metered Parking 

System and bring down metered parking rates to levels more in line with those of other 

major cities. 

 CPM contends that the plaintiffs cannot allege an injury from increased parking 

fees because they "must plead injury in relation to the relief they seek, and the relief 

sought has nothing to do with whether meter rates have gone up."  Def.'s Mem. at 1.  

Not so.  As the Court has explained, the plaintiffs allege that the metered parking fees 

have increased because of the City's inability to effectively regulate the Metered Parking 

System.  The requested injunction would address this by prohibiting CPM from 

enforcing the Agreement until it has modified the Agreement to permit active regulation 

by the City. 

 For these reasons, the Court finds that the plaintiffs' alleged injuries from 
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increased metered parking fees are sufficient to confer standing.  The Court thus need 

not address whether they have standing based on the other two injuries they allege. 

2. Antitrust injury 

 The defendants next argue that the plaintiffs have failed to allege an antitrust 

injury.  To maintain a claim under the Sherman Act, the plaintiff must allege either (1) 

reduced output of goods or services or (2) higher prices for consumers.  Stamatakis 

Indus., Inc. v. King, 965 F.2d 469, 471 (7th Cir. 1992).  The plaintiffs' allegations 

regarding increased metered parking fees satisfy this requirement.  The Court rejects 

CPM's contention that only the City, and not CPM, controls meter pricing.  As previously 

discussed, the plaintiffs plausibly allege that CPM has de facto control over meter 

pricing under the terms of the Agreement. 

 The cases that CPM cites do not govern this case.  In Brunswick Corp. v. Riegel 

Textile Corp., 752 F.2d 261, 267 (7th Cir. 1984), two private parties disputed the rightful 

ownership of a patent.  The Seventh Circuit held that there was no antitrust injury 

because, regardless of who rightfully owned the patent, "the power over price that 

patent rights confer is . . . no greater than it otherwise would be just because the person 

exercising the rights is not the one entitled by law to do so."  Id. at 265.  This case 

differs from Brunswick, however, because it does not involve the transfer of a monopoly 

between two private parties.  Rather, this case involves the transfer of a state-

authorized municipal program to a private contractor.  Because there are appreciable 

differences between a "monopoly" held by a municipality and one held by a private 

party, Brunswick does not control here. 

 Alarm Detection Systems, Inc. v. Orland Fire Protection District, 129 F. Supp. 3d 
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614, 636 (N.D. Ill. 2015), is similarly inapplicable.  Although the case, like this one, 

involved the transfer of a municipal monopoly to a private company, the court in Alarm 

Detection Systems concluded that the plaintiff failed to allege an antitrust injury because 

it admitted that it was able to compete for business after the private company took over.  

Id. at 635.  Here, on the other hand, the plaintiffs allege that CPM holds a monopoly 

over the Metered Parking System and is able to prevent competition in the market. 

3. State action immunity 

 The state action immunity doctrine shields state action from federal antitrust 

liability if the challenged conduct is "clearly articulated and affirmatively expressed as 

state policy."  Cal. Retail Liquor Dealers Ass'n v. Midcal Aluminum, Inc., 445 U.S. 97, 

105 (1980).  This immunity extends to a municipality if its "anticompetitive activities were 

authorized by the State pursuant to state policy to displace competition with regulation 

or monopoly public service."  Town of Hallie v. City of Eau Claire, 471 U.S. 34, 38–39 

(1985) (internal quotations omitted).  To be authorized by the state, the challenged 

conduct need not be compelled by the state's policy.  Id. at 45.  Rather, it is enough that 

the challenged action was a foreseeable result of the state's policy.  Id. at 42. 

 The Court concludes that state action immunity applies in this case.  The Illinois 

Municipal Code authorizes municipalities to "own, construct, equip, manage, control . . . 

and operate . . . parking meters."  65 ILCS 5/11-71-1(a).  It also permits municipalities to 

"[e]nter into contracts dealing in any manner with the objects and purposes of this 

Division 71, including the leasing of space on, or in connection with, parking meters for 

advertising purposes."  Id. at 5/11-71-1(c) (emphasis added).  The grant of an exclusive 

contract to operate city-owned parking meters is a foreseeable result of these 
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provisions.  See Active Disposal, Inc. v. City of Darien, 635 F.3d 883, 889 (7th Cir. 

2011) ("In the context of municipal powers, it is generally understood that the authority 

to contract contemplates the power to create exclusive contracts."). 

 The plaintiffs read the Municipal Code differently.  They argue that subsection (a) 

of the Code "presumes that the City will at all times own and operate the parking meters 

on public streets" and that subsection (c) only authorizes the municipality to lease its 

rights to parking meters for advertising purposes.  Pls.' Resp. at 13.  This interpretation, 

however, is contrary to the text of the Code and state-law principles of statutory 

interpretation.  First, subsection (a) does not compel the City to own and operate the 

parking meters; it merely authorizes the City to do so if it so chooses.  Nothing in the 

text of the Code suggests that the City is required to own and operate parking meters 

on public streets.   

 Second, the text of subsection (c) specifically states that municipalities are 

authorized to enter into contracts "dealing in any manner" with the purposes of 

subsection (a).  65 ILCS 5/11-71-1(c) (emphasis added).  The plaintiffs argue that the 

phrase "including the leasing of space on . . . parking meters for advertising purposes" 

limits the City's authority under subsection (c) to advertising contracts.  The Court 

disagrees.  Although courts typically interpret general words in light of surrounding 

words,2 this rule of construction "should not be used to . . . restrict the scope of the 

subjects the legislature intended to include within the act."  Hagen, 18 Ill. 2d at 178, 163 

N.E.2d at 498.  The phrase "dealing in any manner" indicates that the legislature 

 
2 This principle is commonly referred to as "ejusdem generis."  Hagen v. City of Rock 
Island, 18 Ill. 2d 174, 178, 163 N.E.2d 495, 498 (1959). 
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intended to authorize municipalities to enter into a variety of different contracts.  

Adopting the plaintiffs' interpretation would improperly read this phrase out of the 

Municipal Code.  See Lysek v. Elmhurst Dodge, Inc., 325 Ill. App. 3d 536, 542, 758 

N.E.2d 862, 867 (2001) ("As a general rule, courts should avoid interpretations that treat 

language as surplusage and should instead attempt to give meaning to all of the words 

used.").   

 Lastly, the plaintiffs contend that, to avoid liability under the state action immunity 

doctrine, CPM must show that the Agreement is subject to active supervision by the 

City.  This supposed requirement, however, was rejected by the Supreme Court in 

Town of Hallie.  In the case, the Court made clear that "the active state supervision 

requirement should not be imposed in cases in which the actor is a municipality."  Town 

of Hallie, 471 U.S. at 42. 

4. The ICFA claim 

 Because the Court dismisses both claims under the Sherman Act, it declines to 

exercise supplemental jurisdiction over the ICFA claim.  See Bilow v. Much Shelist 

Freed Denenberg Ament & Rubenstein, P.C., 277 F.3d 882, 896 (7th Cir. 2001).  The 

ICFA claim is therefore dismissed for lack of subject matter jurisdiction.   

Conclusion 

 For the foregoing reasons, the Court grants CPM's motion to dismiss [dkt. no. 24] 

and directs the Clerk to enter judgment dismissing Counts 1 and 2 of the plaintiffs' 

complaint with prejudice and Count 3 for lack of federal subject matter jurisdiction. 

 
Date:  January 24, 2022    ________________________________ 
        MATTHEW F. KENNELLY 
                 United States District Judge 
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