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Gregory Bell
Boston, Massachuetts 1 40.00 1 101.00 $141.00

Kelly Powers
Sandy, Utah 2 80.00 3 303.00 $383.00

Fiona Scott Morton
Boston, Massachuetts 1 40.00 2 202.00 $242.00

Sandra Sucy
Ontario, New York 1 40.00 4 404.00 $444.00

$0.00

Other Witness Fees (flights, parking fees, etc.)
5,385.96 $5,385.96
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF NEW YORK  

ANGIODYNAMICS, INC., 

Plaintiff, 

-against- 

C. R. BARD, INC.; BARD ACCESS 

SYSTEMS, INC., 

Defendants. 

 

No. 1:17-CV-0598 (BKS/CFH) 

Judge Brenda K. Sannes 

Magistrate Judge Christian F. Hummel 

 

 

BARD’S MEMORANDUM OF LAW IN SUPPORT OF BILL OF COSTS 

 

Defendants C. R. Bard, Inc. and Bard Access Systems, Inc.  (collectively, “Bard”), 

pursuant to Federal Rule of Civil Procedure 54(d)(1), submit this memorandum of law in support 

of its contemporaneously filed Bill of Costs (ECF No. 488).  After five years of litigation, extensive 

discovery, and a nearly three-week long trial, the jury found that AngioDynamics failed to carry 

its burden and that Bard has not engaged in anticompetitive behavior.  As the prevailing party, 

Bard is now entitled to recover its costs.  Bard has reviewed its costs and identified a narrow set 

for which it now seeks to recover: 

1. Transcripts fees under § 1920(2): As detailed in Section I of the Itemization and 

below, Bard seeks $98,747.05 for transcript fees from thirty-seven depositions 

taken from 2019 to 2022, two pretrial conferences on July 6, 2022 and August 25, 

2022, and daily expediated copies at trial.  

2. Witness fees under § 1920(3): As detailed in Section II of the Itemization and 

below, Bard seeks $6,595.96 as reimbursement for the travel costs of four trial 

witnesses, including flights, lodging, and other allowable expenses. 
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3. Fees for exemplification and copying costs under § 1920(4): As detailed in 

Section III of the Itemization and below, Bard seeks $315,623.90 to reimburse trial 

costs including the cost of trial demonstratives, copies of exhibits filed with the 

Clerk and courtesy copies for the Court, as well as limited e-Discovery fees.  

MEMORANDUM OF LAW 

 

Bard is the prevailing party in this case, with judgment entered in its favor and against 

AngioDynamics on October 6, 2022.  (ECF No. 475).  Under Rule 54(d)(1), “[u]nless a federal 

statute, these rules, or a court order provides otherwise, costs—other than attorney’s fees—should 

be allowed to the prevailing party.”  Fed. R. Civ. P. 54(d)(1).  “After the prevailing party 

demonstrates the amount of its costs and that they fall within an allowable category of taxable 

costs, that party enjoys a presumption that its costs will be awarded.”  Dedjoe v. Esper, No. 1:15-

CV-1170, 2019 WL 697821, at *6 (N.D.N.Y. Feb. 19, 2019), aff’d, 804 F. App’x 1 (2d Cir. 2020) 

(quoting Natural Organics, Inc. v. Nutraceutical Corp., 2009 WL 2424188, at *2 (S.D.N.Y. Aug. 

6, 2009)); see also PPC Broadband, Inc. v. Corning Optical Commc’ns RF, LLC, No. 5:11-cv-

761(GLS/DEP), 2017 WL 473910, at *1 (N.D.N.Y. Feb. 3, 2017) (quoting Whitfield v. Scully, 241 

F.3d 264, 269-70 (2d Cir. 2001) (“[B]ecause Rule 54(d) allows costs ‘as of course,’ such an award 

against the losing party is the normal rule obtaining in civil litigation,” thereby placing on the 

losing party the “burden to show that costs should not be imposed.”).  

As listed in the Bill of Costs and attached Itemization, Bard seeks to recover the following 

categories of costs: (1) deposition, pretrial and trial transcripts fees, (2) witness fees, and (3) fees 

for exemplification and for copies necessarily obtained for use in the case.  All of these categories 

are taxable costs within the scope of Section 1920. 
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I. TRANSCRIPT FEES 

The cost of a deposition (e.g., fees for court reporters, videographers, and transcripts) and trial 

transcripts are recoverable.  See 28 U.S.C. § 1920(2) (allowing taxation of “[f]ees for printed or 

electronically recorded transcripts necessarily obtained for use in the case”).  Accordingly, Bard is 

seeking the cost of deposition transcripts, daily trial transcripts, and pretrial transcripts.  

a. Deposition Transcripts 

The Second Circuit applies a liberal standard to the recoverability of costs associated with 

depositions.  “Generally speaking, the reasonable costs of transcribing depositions ‘necessarily 

obtained for use in the case’ are properly taxed in favor of the prevailing party.”  McEachin v. 

Goord, No. 9:01-CV-0259, 2007 WL 1571981, at *1 (N.D.N.Y. May 25, 2007); see also 7 Moore 

et al., Moore’s Federal Practice § 54.103(3)(c)(i) (3d ed. 2011) (“[Section] 1920 also contains several 

provisions for the recovery of costs that, alone or in conjunction, have been interpreted to permit the 

awarding of the routine expenses incurred in taking depositions.”).   

This broad category includes costs associated with “deposition transcript[s] used or 

received in evidence at trial” by any party.  McEachin, 2007 WL 1571981, at *1; In re Omeprazole 

Pat. Litig., Nos. M-21-81 (BSJ), 00 CIV. 6749 BSJ, 2012 WL 5427849, at *4 (S.D.N.Y. Nov. 7, 

2012).  In fact, it includes costs of all depositions, whether used at trial or not, so long as all portions 

of the depositions were “related to an issue which was present in the case at the time the deposition 

was taken.”  Zulu v. Barnhart, No. 9:16-CV-1408 (MAD/ML), 2019 WL 4544420, at *2, n.2 

(N.D.N.Y. Sept. 19, 2019) (quotation omitted).  Each of the thirty-seven depositions for which 

Bard seeks costs clearly meet this low bar.  Many of these depositions were played at trial and/or 

were used in preparing witnesses to testify at trial.  The others were critical to developing the 

factual record of the case and Bard’s defense to AngioDynamics’ large damages claim and broad-

sweeping request for injunctive relief.  AngioDynamics also relied on some of these depositions 
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in their filings, including in its motion in limine briefing.   

In support of its request for deposition costs, Bard attaches the court reporters’ invoices, 

which reflect the actual costs of the transcripts and deposition videos.  PPC Broadband, 2017 WL 

473910, at *2 (quoting In re Ricoh, Ltd. Patent Litig., 661 F.3d 1361, 1370 (Fed Cir. 2011)) 

(“‘[T]he correct interpretation of section 1920’ includes ‘taxing both the written transcript and the 

video of the depositions’”).  For depositions taken between March and May 2022 only, Bard seeks 

expediated fees as “quick delivery was necessary.”  See McGuigan v. CAE Link Corp., 155 F.R.D. 

31, 35 (N.D.N.Y. 1994) (finding expediated delivery charges reasonable and recoverable since 

several depositions were taken right before trial).  Bard required expediated access to these 

depositions to prepare for the fast-approaching trial and pre-trial filing deadlines, including for the 

parties’ stipulation as to disputed and undisputed facts, Bard’s Pretrial Brief, and briefing for 

motions in limine, all filed with the Court on May 24, 2022.  The deposition of Amy Anderson 

Rissler, for example, was scheduled for May 10, 2022, two weeks before the filing deadline for 

motions in limine.  See ECF No. 279.  Bard also seeks the costs of exhibits in the deposition “as 

exhibits are a necessary part of an original deposition transcript.”  In re Omeprazole, 2012 WL 

5427849, at *4.  Bard is not seeking non-taxable costs, such as shipping and handling fees.  

b. Trial Transcripts 

Costs of daily trial transcripts are also recoverable as “[t]rial transcripts are undoubtedly 

useful in preparing for cross-examination, evidentiary disputes, summation, and the jury charge.” 

PPC Broadband, 2017 WL 473910, at *3 (quoting Cohen v. Bank of N.Y. Mellon Corp., No. 11 

Civ. 0456, 2014 WL 1652229, at *2 (S.D.N.Y. Apr. 24, 2014)).  This Court has also allowed for 

expediated transcript costs after considering “the amount of representation, the length of the trial, 

and the complexity of the issues in the case.”  PPC Broadband, 2017 WL 473910, at *3 (quoting 
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Hogan v. Novartis Pharm. Corp., No. 06-260, 2012 WL 5898473, at *2 (E.D.N.Y. Nov. 20, 

2012)). 

Bard seeks $5,296.53 for obtaining a copy of the daily trial transcripts, including the cost 

of expediated delivery.  Given the complexity of the antitrust issues and the three-week long trial, 

the expediated transcripts were necessary to follow the daily progression of the trial, to cite rulings 

and testimony at future arguments and in briefing (including for its’ Rule 50 Motion), to impeach 

witnesses, and to prepare for upcoming witness questioning.  

c. Pretrial Transcripts 

“Pretrial proceeding[]” transcripts are also recoverable if “‘necessarily obtained for use in the 

case.’” Jarvis v. Ford Motor Co., 2003 WL 1484370, at *1 (S.D.N.Y. Mar. 21, 2003) (quoting 

28 U.S.C. § 1920(2), (4)).  Bard is seeking the costs of the following pretrial transcripts:  

1. July 6, 2022 Pretrial Conference: Obtaining a copy of the first pretrial 

conference transcript was necessary to, for example, incorporate the Court’s 

evidentiary guidance into pre-trial filings and during trial, draft pre-trial 

stipulations, and related to the parties’ motions in limine, including 

AngioDynamics’ agreement on PICC Superiority.  

 

2. August 25, 2022 Pretrial Conference: Obtaining a copy of the second 

pretrial conference transcript was necessary to, for example, adhere to the 

Court’s evidentiary guidance related to the admissibility of third-party 

statements generally as well as specific documents.  

 

II. WITNESS FEES 

Fees related to trial witness appearances are recoverable.  See 28 U.S.C. § 1920(3).  Title 28 

U.S.C. § 1821 details the allowable per diem, mileage, and subsistence costs for witnesses.  See 

Arlington Cent. Sch. Dist. Bd. of Educ. v. Murphy, 548 U.S. 291, 292 (2006).  

Bard seeks $6,595.96 in costs for the following witnesses who appeared at trial: Greg Bell, Kelly 

Powers, Fiona Scott Morton, and Sandra Sucy.  As detailed in the Itemization, Bard has followed § 

1821 by seeking the daily attendance fee of $40 and the maximum daily lodging allowance of $101.  
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The remaining costs reflect the true witnesses’ costs as allowed under § 1821, except Bard has reduced 

Dr. Scott Morton’s flight to the equivalent coach class price. 

III. FEES FOR EXEMPLIFICATION AND THE COSTS OF MAKING COPIES 

Section 1920(4) permits as taxable costs “fees for exemplification and the costs of making 

copies of any materials where the copies are necessarily obtained for use in the case.”  See 28 

U.S.C. § 1920(4). 

a. Fees for Exemplification 

Demonstrative costs are recoverable as fees for exemplification under Section 1920(4).  

See PPC Broadband, 2017 WL 473910, at *5 (“Courts have taxed costs for demonstratives found 

to aid the fact finder which ‘efficient[ly] and effective[ly]’ present the evidence.”); DiBella v. 

Hopkins, 407 F. Supp. 2d 537, 540 (S.D.N.Y. 2005) (“[Digital demonstratives] have become 

important tools of the modern-day trial lawyer. As long as the cost is reasonable and the devices 

aid in the efficient and effective presentation of evidence, a prevailing party should be allowed to 

recover their expense.”); In re Air Crash Disaster at John F. Kennedy Int’l Airport on June 24, 

1975, 687 F.2d 626, 631 (2d Cir. 1982) (finding prevailing parties can recover the costs of 

“preparing maps, charts, graphs, photographs, motion pictures, photostats” and other 

demonstratives).  In PPC Broadband, this Court allowed for recovery of “animation and other 

visual aids” that helped explain the relevant technology and “highlight[ed] the evidence at trial.” 

2017 WL 473910 at *5.  The court included as recoverable costs the time the designers spent 

consulting with the attorneys on the case.  Id.  

Bard seeks $245,880 to cover TrialGraphix’s fees for creating demonstratives for trial.  

Like the designers in PPC Broadband, TrialGraphix created animations and slide decks that 

explained evidence relevant to key issues, including the specifics of PICC technology and insertion 

as well as economic antitrust concepts.  It also cut the designated deposition videos with callouts 
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in exhibits to aid the jury in following this testimony.  Given the complexity of the subject matter, 

these demonstratives were crucial to the jury’s understanding and fact-finding.   

b. Costs of Making Copies  

Costs for copying materials necessarily obtained for use in the case are recoverable.  See 28 

U.S.C. § 1920(4).  “[S]ection 1920(4) does not demand page-by-page precision;” only an amount 

“reasonably accurate under the circumstances.”  Summit Tech., Inc. v. Nidek Co., 435 F.3d 1371, 1372 

(Fed. Cir. 2006); see also PPC Broadband, 2017 WL 473910, at *4 (finding that a party cannot be 

expected to track each page when 100,000 copies were required in complex case).  Per the Guidelines, 

Bard seeks to recover the costs of copies of exhibits filed with the Clerk and courtesy copies for the 

Court (two copies per admitted exhibit) and “discovery-related copy costs.”  See Guidelines for Bills 

of Costs at 9-10.  

“Discovery-related copy costs” encompass specific e-Discovery costs, including “scanning of 

hard copy documents, [and] the conversion of native files to TIFF.”  See Race Tires Am., Inc. v. Hoosier 

Racing Tire Corp., 674 F.3d 158, 171 (3d Cir. 2012); Am. Tech. Ceramics Corp. v. Presidio 

Components, Inc., 490 F. Supp. 3d 593, 644 (E.D.N.Y. 2020) (awarding file conversion costs under 

Section 1920(4)); Balance Point Divorce Funding, LLC v. Scrantom, 305 F.R.D. 67, 76-77 (S.D.N.Y. 

2015) (finding some e-Discovery costs to be recoverable under Section 1920(4)).  Taxable e-Discovery 

costs also include “Document/Production Upload to FTP.”  Balance Point, 305 F.R.D. at 75.  In 

Balance Point, the court explained that “[c]opying electronic documents to a production media is a 

necessary component of the electronic discovery process” and therefore “costs for various methods of 

transferring files to a production media have been taxed by courts pursuant to section 1920(4).”  Id. at 

75. 

In keeping with courts’ limited approach to this subcategory, Bard seeks to recover only Epiq’s  

“Process & Promote to Review Database” fee.  This fee covers Bard’s costs of converting discovery 
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files to the necessary file types for production and uploading them to the production database, both 

required costs of transferring these files to a production media for use in the electronic discovery 

process.  

* * * 

Bard respectfully requests that the Court tax costs against AngioDynamics in the amount 

of $420,966.91. 

 

Dated: November 4, 2022    /s/ Andrew J. Frackman  

New York, New York     Andrew J. Frackman 

Mark Racanelli 

Pamela A. Miller 

afrackman@omm.com 

mracanelli@omm.com  

pmiller@omm.com 

O’MELVENY & MYERS LLP 

       Times Square Tower 

       7 Times Square 

       New York, New York 10036 

       Tel: 212-728-2000 

Fax: 212-326-2017 

        

Sergei Zaslavsky 

szaslavsky@omm.com 

O’MELVENY & MYERS LLP 

1625 Eye Street, NW 

Washington, DC 20006 

Tel: 202-383-5300 

Fax: 202-383-5414  

 

Robert A. Atkins 

Jacqueline P. Rubin 

William B. Michael 

ratkins@paulweiss.com 

jrubin@paulweiss.com 

wmichael@paulweiss.com 

PAUL, WEISS, RIFKIND, WHARTON & 

GARRISON LLP 

1285 Avenue of the Americas 

New York, NY 10019-6064 

Tel: 212-373-3000 

Fax: 212-757-3990 

Case 1:17-cv-00598-BKS-CFH   Document 488-1   Filed 11/04/22   Page 8 of 9



- 9 - 

 

James P. Nonkes 

jnonkes@HarrisBeach.com 

HARRIS BEACH PLLC 

99 Garnsey Road 

Pittsford, N.Y. 14534 

Tel: 585-419-8611 

Fax: 585-419-8811 

 

Attorneys for Defendants C. R. Bard, Inc. 

and Bard Access Systems, Inc. 
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