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PRELIMINARY STATEMENT 

In the early 2000s, Countrywide began churning out massive quantities of loans to sell 

into securitizations.  It instituted policies and practices to make just about any loan—no matter 

how risky and regardless of whether it complied with its loan underwriting guidelines—so long 

as it could shift those risks onto others like Ambac by securitizing those loans.  When 

Countrywide sold hundreds of thousands of those loans into securitizations insured by Ambac, 

Countrywide promised Ambac that the loans complied with high credit standards dictated by 

dozens of contractual representations and warranties (“R&Ws”)—including a R&W that the 

loans were originated in compliance with Countrywide’s underwriting guidelines.  But 

Countrywide knew (and had every reason to know) that the loans it sold into these securitizations 

did not meet those R&Ws.  Indeed, because Countrywide made the vast majority of those loans 

itself, it knew everything about them.  

Countrywide promised in the contracts to repurchase out of the securitizations all loans in 

breach of R&Ws that it “discovered,” or if it received written “notice” of such breaching loans.  

That repurchase obligation ensured that Countrywide—and not Ambac or RMBS investors—

would bear the risk of loss for loans that failed to comply with Countrywide’s contractual 

R&Ws.  At trial, Ambac will prove that Countrywide broke its contractual promises and 

breached the R&Ws on a vast scale, with approximately 73% of the loans in the 

17 securitizations having at least one material R&W breach.  Despite having full knowledge of 

those breaches, and receiving written notice by Ambac about them, Countrywide repurchased 

only a tiny fraction of these breaching loans, leaving Ambac on the hook for billions of dollars of 

claims payments to investors.  Ambac brings this suit because Countrywide has steadfastly failed 

to honor its contractual obligations—by first knowingly stuffing the securitizations with 
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tremendous numbers of breaching loans and then refusing to abide by its obligation to repurchase 

them. 

Countrywide now seeks, based on two documents, to exclude as “irrelevant” broad 

categories of evidence reflecting Countrywide’s practices and knowledge that are highly 

probative of Ambac’s breach-of-contract claims.  Countrywide’s motion should be denied for 

multiple reasons. 

First, evidence of Countrywide’s practices and knowledge as the originator and servicer 

of the loans and sponsor of the securitizations is highly relevant to what the First Department has 

expressly determined is a “triable issue” in this case:  Countrywide’s “discovery” of breaching 

loans.  Ambac Assur. Corp. v. Countrywide Home Loans, Inc., 179 A.D.3d 518, 521 (1st Dep’t 

2020).  Countrywide has tried to evade liability for its pervasive contract breaches in this case by 

arguing that Ambac’s written notices to Countrywide that thousands upon thousands of loans 

were in breach of Countrywide’s R&Ws were somehow insufficient to trigger Countrywide’s 

obligation to repurchase breaching loans under the contracts.  Justice Bransten rejected those 

arguments, and the First Department affirmed in 2020.  In doing so, the First Department 

underscored that Countrywide’s obligation to repurchase breaching loans under the contract is 

triggered not just by written notice, but “is also triggered with respect to any loans for which it 

can be shown that Countrywide, as originator, sponsor, and servicer of the loans, discovered 

the breaches.  Thus, triable issues of fact exist in this regard.”  Id. (emphasis added).  Evidence 

showing Countrywide’s “discovery” of breaching loans—i.e., evidence of Countrywide’s 

conduct and knowledge as the “originator, sponsor and servicer of the loans” and the 

securitizations—is thus relevant to Ambac’s contract claims. 
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The First Department has made clear that “discovery” of RMBS R&W breaches occurs 

when a defendant like Countrywide “knew or should have known” of them.  And the First 

Department has further confirmed that evidence of willful blindness is evidence of knowledge.  

Countrywide spends a substantial portion of its motion asking this Court to ignore this binding 

precedent on the standard for “discovery” through gross mischaracterizations of the law and 

record.  But the Court need not reach the question of the correct standard for “discovery” to 

dispose of Countrywide’s motion.  Even if the controlling standard were actual knowledge as 

Countrywide claims (and it is not), the evidence Countrywide seeks to exclude would still be 

probative of Countrywide’s discovery of the breaching loans.  Evidence of Countrywide’s 

practices and procedures as originator (and servicer and sponsor) as to these loans is relevant to 

show both what Countrywide actually knew, and what it should have known, about them—

including that they were not originated in compliance with Countrywide’s underwriting 

guidelines, a breach of its R&Ws.  Countrywide’s motion should be denied on that basis alone. 

Second, evidence of Countrywide’s conduct as originator, sponsor and servicer of the 

loans is highly relevant to show the magnitude and types of materially defective loans in breach 

of Countrywide’s R&Ws.  Through a comprehensive forensic reunderwriting review of a 

statistically significant sample of the 375,000 loans in the securitizations, Ambac’s experts have 

determined that approximately 73% of the loans in the securitizations materially breach 

Countrywide’s R&Ws—and in ways directly driven by Countrywide’s policies and programs.  

Evidence of Countrywide’s origination, risk-management and securitization policies and 

programs in effect at the time of origination and securitization of these loans is thus highly 

relevant to support and corroborate those findings of material breach.  That is another, 

independent, reason that Countrywide’s motion should be denied. 
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Third, despite its sweeping allegations of irrelevance, Countrywide hardly identifies any 

specific evidence that it seeks to exclude.  Instead, it asks this Court to exclude huge swathes of 

relevant evidence that are not before this Court based on arguments that are contrary to both law 

and fact.  Under any standard, Countrywide has not met its burden to support exclusion of a 

single piece of evidence, let alone entire categories of relevant evidence supporting Ambac’s 

breach-of-contract claims.  That, too, is reason alone to deny Countrywide’s motion. 

BACKGROUND1 

A. Ambac’s Claims for Breaches of RMBS Contracts 

Ambac alleges that Countrywide breached contracts concerning 17 residential mortgage-

backed securitizations (“RMBS”) that closed between 2004 and 2006 (the “Securitizations”).  In 

the early-to-mid 2000s, Countrywide rapidly grew its lending business by “securitizing” the 

overwhelming majority of mortgage loans it made to borrowers.2  To effectuate a securitization, 

Countrywide sold pools of these loans to a trust that it created for the securitization.3  The trust, 

in turn, issued securities to be paid down from the cash flow from mortgage payments on the 

pooled loans.4  Countrywide contracted with insurers like Ambac to issue insurance policies that 

guaranteed payments due on classes of those securities.5  In those contracts, Countrywide agreed 

to repurchase out of the Securitizations all loans it “discovered” did not conform to its R&Ws or 

was notified did not conform.6  Countrywide also agreed to reimburse Ambac for any insurance 

 
1   References to “Ex. __” are to exhibits to the Affirmation of Manisha M. Sheth, filed herewith. 

2   Ex. 1; Ex. 2.  

3   Ex. 3, at ¶¶ 17, 42. 

4   Id.; Ex. 4 at 11-12. 

5   See, e.g., Ex. 5; Ex. 6; Ex. 7.  

6   See, e.g., Ex. 8 at §3.03(b) and Countrywide Mot. Ex. A (NYSCEF 2125) at §2.04(b).  As Countrywide 

acknowledges, “[t]he language of the repurchase protocols, for all securitizations, is materially similar for 

purposes of this motion.”  Mot. at 4, n.3. 
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claims payments that Ambac made to investors as a result of Countrywide’s failure to repurchase 

breaching loans.7 

Countrywide, however, filled the Securitizations with loans that failed to conform to its 

R&Ws.  Those R&W’s included, for example, representations that “each Mortgage Loan was 

originated in accordance with [Countrywide’s] underwriting guidelines”8; all information 

provided by Countrywide in a schedule for the mortgage loans “is true and correct in all material 

respects”;9 and “the Mortgage File for each Mortgage Loan contains each of the documents 

specified to be included in it”.10 

B. Countrywide’s Practices to Drive Loan Originations At All Costs 

Spurred on by its now notorious executives,11 Countrywide implemented widespread 

programs and procedures to make masses of loans it knew bore no relationship to its 

underwriting guidelines—the very guidelines that Countrywide later contractually represented to 

Ambac that it had followed in originating the loans sold into the Securitizations. 

As long as Countrywide could sell a loan into a securitization, Countrywide encouraged 

its employees to make that loan.  In an April 2004 presentation, for example, Countrywide told 

employees of its Structured Loan Desk (“SLD”) that their objective was to: “Approve virtually 

every borrower and loan profile . . . .”12  The SLD managing director wrote to Countrywide 

executives in July 2005:  “[T]o the widest extent possible, we are going to start allowing 

 
7   See, e.g., Ex. 8 at §3.03(b). 

8   See, e.g., Ex, 9 at §2.04(a)(xxxvi); Ex. 4 at §2.03(b)(28).  Mortgage “underwriting” is the process of 

evaluating a loan application to determine whether it meets requirements before the loan is approved and 

made (“originated”).  

9   See, e.g., Ex. 4 at §2.03(b)(7); see also Ex. 9 at §2.04(a)(iv). 

10  Ex. 9 at §2.04(a)(xiii). 

11  See, e.g., Ex. 10; Ex. 11. 

12  See, e.g., Ex. 12. 
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exceptions [to underwriting guidelines] on all requests, regardless of loan program, for all loans 

less than $3 million . . . .  We will assume securitization in all cases.”13 

1. “Competitor Match” Program 

To avoid being outbid by competitors, Countrywide adopted a “competitor match” 

program, under which Countrywide approved any loan that met a competitor’s underwriting 

guidelines.14  This resulted in Countrywide’s knowingly approving loans under the most lenient 

or riskiest standards in the marketplace, rather than its own guidelines.15 

2. “Price Any Loan” Strategy 

When Countrywide’s local branches encountered loans that did not meet Countrywide’s 

underwriting guidelines, they referred them to Countrywide’s divisional SLDs for a second 

chance at approval.16  Unbeknownst to the outside world, Countrywide’s SLDs used looser 

“shadow guidelines” that permitted them to approve loans to borrowers with lower credit 

standards than allowed under Countrywide’s proper guidelines.17  If the SLD still did not 

approve the loan under these looser “Shadow Guidelines,” it referred the loan to the Secondary 

Marketing SLD (“SMSLD”) for a third chance.18  Rather than evaluating whether the loan met 

Countrywide’s proper underwriting guidelines, the SMSLD instead considered only “whether the 

requested loan, if originated, could be priced and sold in the secondary market.”19  Indeed, 

 
13   See, e.g., Ex. 13; Ex. 14 at 10. 

14   Ex. 14 at 6-7; see also Ex. 15. 

15   Ex. 16; Ex. 17. 

16   Ex. 18 at Tr. 44:10-19, 45:5-21. 

17   Ex. 14 at 7; Ex. 19. 

18   Ex. 18 at Tr. 44:1-3, 47:7-12. 

19   Ex. 14 at 7; Ex. 20; Ex. 21; Ex. 18 at Tr. 44:10-19, 45:5-21; Ex. 22. 
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Countrywide’s COO, David Sambol, frequently directed employees to “Price any loan!”20  

Countrywide’s SMSLD approved as many as 90% of the loans it considered in the 2004-2006 

timeframe21—even though such loans, by definition, did not meet Countrywide’s guidelines and 

thus failed to comply with its contractual R&Ws to Ambac. 

3. Use of Variance Letters to Securitize Loans Outside of Guidelines 

Although Countrywide originated most of the loans in the Securitizations, it also 

supplemented its loan supply with loans purchased from other originators called “correspondent 

lenders.”22  When it securitized those loans, Countrywide represented that the loans met 

applicable guidelines.23  To maximize its competitiveness in procuring loans, however, 

Countrywide issued “variance letters” that allowed the correspondent lenders to sell loans to 

Countrywide that did not comply with those guidelines.24  Countrywide ultimately determined 

that many of these loans violated R&Ws, and in turn, demanded that the correspondent lenders 

repurchase them from Countrywide.  Despite this, Countrywide refused to repurchase those same 

loans out of the Securitizations.25 

C. Countrywide’s Risk-Management Processes Failed to Correct Defective 

Loans 

Countrywide implemented risk-management processes that were wholly deficient in 

preventing the origination and securitization of loans that did not meet guidelines—and served as 

constant reminders that it had securitized loans in breach of its contractual R&Ws. 

 
20   Ex. 2. 

21   Ex. 18. 

22   Ex. 23; Ex. 24. 

23   Ex. 3 ¶145; Ex. 25 at Tr. 287:13-290:22. 

24   Ex. 3 ¶170. 

25   Ex. 25. 
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1. Toothless Quality Control Reviews 

Countrywide’s Corporate Quality Control Department (“Corporate QC”) was purportedly 

tasked with ensuring the quality of Countrywide’s loan-origination and underwriting practices.26  

Consistent with Countrywide’s R&W that loans were originated pursuant to “prudent” 

underwriting standards, Corporate QC was supposed to conduct monthly audits to determine if 

loans originated by Countrywide demonstrated “prudent credit decisions,”27 and to give each 

loan it reviewed a rating.28  A central purpose of these audits was to identify problems in loan 

origination that could be corrected to avoid originating loans that were too risky and failed to 

comply with Countrywide’s contractual R&Ws.29  In practice however, Corporate QC employees 

were bullied into disregarding or removing findings to avoid negative quality control grades, and 

were steered away from selecting certain loans for audit altogether.30  Even with such measures 

in place to prevent Corporate QC from flagging problems, Corporate QC still identified 

numerous “Severely Unsatisfactory” (“SUS”) and “High Risk” loans.  Yet Countrywide required 

the division responsible for those defective loans to respond only to the worst ratings (SUS 

loans), meaning even loans graded “High Risk” held no consequences.31  Countrywide also 

delayed and then reduced the penalty it imposed on employees for originating “SUS” loans—

meaning there was little financial consequence for originating “SUS” loans for securitization.32   

 
26   Ex. 26. 

27   Id. 

28   Id. 

29   Id. 

30   Ex. 27.  

31   Ex. 28. 

32   Ex. 29. 
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2. Internal Audit Department’s Findings of Guideline Violations 

Countrywide’s Internal Audit (“IA”) Department33 provided Countrywide senior 

executives with regular reports highlighting widespread evidence that loans did not comply with 

Countrywide’s underwriting guidelines (and contractual R&Ws).  In 2004, for example, IA 

issued reports raising a series of red flags concerning loans approved pursuant to unwarranted 

exceptions to Countrywide’s underwriting guidelines—such as exceptions granted after 

underwriters repeatedly entered “different information for the same borrower/loan number.”34  A 

2005 IA report flagged that a substantial percentage of loans reviewed “were missing either 

required or supporting documentation for an underwriting/closing/funding condition,” including 

“borrower financial documents.”35  These findings mirrored studies conducted by Countrywide’s 

Credit Risk Committee (“CRC”) showing widespread variance between borrowers’ stated 

incomes on loan applications and their actual incomes reported to the IRS.36 

3. Corrupted Third-Party Loan Reviews 

As part of the securitization process, Countrywide hired third-party firms to re-underwrite 

a sample of loans prior to securitization—ostensibly to confirm for investors and insurers that the 

loans in the Securitization complied with Countrywide’s underwriting guidelines and other 

R&Ws.37  Aware that the vast majority of its loans were not originated in compliance with 

Countrywide’s disclosed guidelines, Countrywide gave the third-party firms a different set of 

guidelines called “Seller Loan Program Guides” to use in their reviews.38  The Seller Guides 

 
33   Ex. 30. 

34   Ex. 31. 

35   Ex. 32. 

36   Ex. 33; see also Ex. 34. 

37   Ex. 14 at 8. 

38   Id. 
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subjected loans to far less scrutiny and thereby “greatly reduce[d] the number of questions and 

issues” raised, and defects flagged, than if the correct underwriting guidelines were used.39  For 

other deals, Countrywide did not provide the firms with any guidelines whatsoever—so the firms 

would have no basis to find non-compliance.40  Countrywide further corrupted these reviews by 

directing the firms to rate loans as compliant with the R&Ws regardless of credit quality;41 not to 

look for underwriting defects;42 and to assume that “stated incomes were reasonable” even when 

questionable on their face.43  Countrywide personnel managing such reviews were keenly aware 

of critical defects in the loans—such as the fact that “missing documents were a systemic issue 

for loans included in securitizations.”44 

4. Illusory Repurchase Reviews 

Countrywide’s Securities Administration Group (“SAG”) committed to a “formal 

process” to “ensure that suspect loans are reviewed for potential breach of representations and 

warranties.”45  SAG was supposed to review securitization performance monthly and analyze 

any loans in a securitization that performed badly.46  For loans “where … a potential breach may 

exist,” Countrywide’s Credit Risk-Management department was supposed to “determine if a 

breach of a representation or warranty exists,” and decide whether to repurchase the loan.47  But 

 
39   Ex. 35; Ex. 36. 

40   See, e.g., Ex. 37; see also Ex. 38; Ex. 39. 

41   See, e.g., Ex. 37; Ex. 38. 

42   See, e.g., Ex. 37. 

43   Ex. 37. 

44   Ex. 40 (emphasis added). 

45   Ex. 41. 

46   Id. 

47   Id. 
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in practice, Countrywide looked the other way.  The head of SAG admitted that, as of at least 

2005, Countrywide was simply not performing its required surveillance.48 

ARGUMENT 

I. EVIDENCE OF COUNTRYWIDE’S ORIGINATION, RISK-MANAGEMENT 

AND SECURITIZATION PRACTICES AND PROCEDURES IS RELEVANT TO 

SHOW COUNTRYWIDE’S “DISCOVERY” OF BREACHING LOANS 

Countrywide’s “discovery” of breaching loans is undisputedly an issue for trial, yet 

Countrywide asks this Court to exclude the very evidence that will prove that discovery.  A 

central part of Countrywide’s argument is that this Court should ignore First Department law on 

the “knew or should have known” standard for discovery.  If the Court reaches the question of 

which standard to apply, the Court should follow binding First Department precedent.  But the 

Court need not reach that question here.  Even under Countrywide’s incorrect “actual 

knowledge” standard—and the law of “willful blindness” advanced by Countrywide’s own cited 

authority—the evidence Countrywide seeks to exclude is probative of Countrywide’s discovery 

of the R&W breaches.   

A. Countrywide’s “Discovery” of Loans in Breach of Its Representations and 

Warranties Is Undisputedly a Triable Issue 

The First Department has recognized that Ambac may prove at trial that Countrywide’s 

was contractually obliged to repurchase loans out of the Securitizations through evidence that 

“Countrywide, as originator, sponsor, and servicer of the loans, discovered the breaches” of its 

representations and warranties.  Ambac, 179 A.D.3d at 521 (emphasis added).49  Evidence of 

Countrywide’s “discovery” of breaching loans—in the course of originating and servicing the 

 
48   Ex. 36. 

49   Ambac may prove Countrywide discovered or became aware of breaching loans through direct or 

circumstantial evidence.  See, e.g., Reed v. Fed. Ins. Co., 123 A.D.2d 188, 195 (2d Dep’t 1987). 
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loans and sponsoring the Securitizations—is thus undisputedly relevant to Ambac’s contract 

claims. 

1. Actual or Constructive Knowledge Constitutes “Discovery” Under 

Controlling First Department Precedent 

The First Department has made clear that a defendant in an RMBS contract case 

discovered or became aware of the breaches if it “knew or should have known” of them.  U.S. 

Bank Nat. Ass’n v. GreenPoint Mortg. Funding, Inc., 147 A.D.3d 79, 86 (1st Dep’t 2016); see 

also Fixed Income Shares: Series M v. Citibank, N.A., 157 A.D.3d 541, 542 (1st Dep’t 2018) 

(“discovery” of breaches does not require “actual knowledge”).  Further, the First Department 

has held that evidence showing a defendant “was willfully blind” to a fact underlying a R&W 

breach “is evidence that defendant had knowledge” of it.  Wilmington Tr. v. MC-Five Mile Com. 

Morg. Fin. LLC, 171 A.D.3d 591 (1st Dep’t 2019). 

While Countrywide acknowledges the  GreenPoint and Fixed Income decisions, it buries 

them in a footnote.  (Countrywide’s Mot. to Limit Argument (NYSCEF. No. 2123) at 17 n.12.).  

Countrywide attempts to distinguish Fixed Income by claiming that the contracts in this case do 

not use “discovery” and “actual knowledge” in different sections of the contract, as the contracts 

did in Fixed Income.  That is false.  In the very contract Countrywide attaches to its motion as 

Exhibit A, “discovers”/“discovering” is used in section 2.04, and “actual knowledge” is used in 

section 3.06.  (NYSCEF. No. 2125 at § 2.04(b), see also NYSCEF. No. 1597 (Ex. 28) at 

§3.06.)50  Nor does it matter, as Countrywide contends, that Greenpoint and Fixed Income were 

decided at the pleading stage.  What has to be pleaded is what has to be proven at trial.  See 

CPLR 3211(a)(7). 

 
50   Similarly, in the contracts regarding securitizations containing first lien loans, “discovery”/ 

“discovering”/“discovered” is used in section 2.03, and “actual knowledge” is used in sections 3.21, 4.06, 

5.02, 8.01 and 10.05.  NYSCEF No. 1597 (Ex. 28).  
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Countrywide’s reliance on the First Department’s amendment of its initial 2019 opinion 

(Mot. at 12 n.11) is similarly unavailing.  In its original ruling in 2019, the First Department 

found a “triable issue” as to Countrywide’s discovery of breaching loans in this case.  Consistent 

with its prior holding in Greenpoint, it characterized this triable issue as whether “Countrywide, 

as originator, sponsor, and servicer of the loans, knew or should have known of the breaches.”  

Ambac Assurance Corp. v. Countrywide Home Loans Inc., 175 A.D.3d 1156, 1158 (1st Dep’t 

2019) (emphasis added).  In response, Countrywide filed a motion arguing that it had not briefed 

the standard for “discovery” in that appeal and asked to court to “clarify that it was not ruling” 

on that issue.51  The First Department then reissued its decision in 2020, replacing “knew or 

should have known” with the contractual term “discovered,” without further elaboration.  The 

First Department never held or even suggested that its “knew or should have known” holding in 

Greenpoint was incorrect, let alone accepted Countrywide’s current characterization of the 

discovery standard.  It merely removed the reference to an issue that had not been briefed by 

Countrywide in that particular appeal. 

(a) Countrywide’s “Law of the Case” Argument Is Belied by the 

Record 

Countrywide argues that the “law of the case” compels the Court to ignore the First 

Department’s controlling standard for discovery (established in 2016), contending that Justice 

Bransten rejected a “constructive knowledge” standard for Countrywide’s “discovery” of 

breaching loans in 2015.  That is wrong—and a gross mischaracterization of Justice Bransten’s 

decision.  As noted, Countrywide is obligated to repurchase breaching loans based on either 

notice or discovery.  Countrywide quotes Justice Bransten’s ruling concerning written notice, 

and then misleadingly claims that this ruling concerns the separate question of discovery.  (Mot. 

 
51   Id. at 7. 



 

 14 

at 11 (citing NYSCEF No.1672).)  With respect to discovery, Justice Bransten rejected the same 

argument that Countrywide presents now, writing “Ambac raises issues of fact regarding 

Countrywide’s knowledge of its underwriting process generally.”  (Id. at 11.)  It defies logic for 

Countrywide to characterize this as a prior ruling that “Ambac may not prove ‘discovery’ under 

the repurchase protocol through generalized evidence about Countrywide’s conduct.”  (Mot. at 

13; id. at 8.)   

Justice Bransten never—in her 2015 decision or elsewhere—rejected a “knew or should 

have known” standard for discovery.  (See NYSCEF No. 1672)  Indeed, Countrywide’s own 

prior court filings contradict its claim now that this issue was decided by Justice Bransten in 

2015.  In a brief submitted to the First Department in 2019,52 Countrywide described the 

“discovery” standard as being “hotly disputed” in this case—not as having been already decided 

in its favor in 2015, as Countrywide now tells this Court.   

(b) Countrywide’s “Loan-by-Loan” Proof Argument Has Been 

Expressly Rejected by the First Department 

Countrywide’s suggestion that actual knowledge of loan defects should be required for 

“discovery” because “proof of breach on a loan-by-loan basis” is required (Mot. at 16-17 

(quoting Royal Park Invs. SA/NV v. Deutsche Bank Nat’l Tr. Co., 2018 WL 4682220, *8 

(S.D.N.Y. Sept. 28, 2018))) should also be rejected.  This Court has expressly rejected 

Countrywide’s argument that “proof of breach on a loan-by-loan basis” is required for the 

hundreds of thousands of loans in these transactions, and the First Department affirmed that 

ruling.  The First Department squarely held that Ambac use statistical sampling evidence to 

prove liability and damages concerning the voluminous loans at issue: 

 
52   See Ambac Assurance Corporation et al v. Countrywide Home Loans, Inc. et al., Index No. 2019-26, 

Countrywide Motion for Leave to Appeal and for Reargument (Oct. 17, 2019), NYSCEF No. 32 at 7, 40.  



 

 15 

The court correctly denied the motion to preclude Ambac from using statistical 

sampling to prove its breach of contract claims in terms of both liability and 

damages. . . .   Despite the language of the repurchase protocol, RMBS 

plaintiffs like Ambac are entitled to introduce sampling-related evidence to 

prove liability and damages in connection with repurchase claims . . . .   

Ambac Assur. Corp., 179 A.D.3d at 521 (emphasis added).  In any event, Countrywide knew of 

the breaches on a loan-by-loan basis by virtue of its role as the originator, servicer, and sponsor. 

(c) Originator/Servicer/Sponsor Defendants Like Countrywide 

Are Appropriately Held to a “Knew or Should Have Known” 

Standard in Both State and Federal Courts 

Countrywide cites a string of federal court decisions in the hope that this Court will 

follow them instead of binding First Department precedent on the standard for discovery.  Not 

only are those decisions not controlling, but they contain an important factual distinction.  In 

those cases, the defendant was the trustee of the RMBS trust into which the loans were sold—

not the originator and servicer of the loans and sponsor of the securitization, as Countrywide was 

here.53  In decisions from the same federal district court where the defendant was the servicer, 

sponsor, or seller, as Countrywide was here, a “should have known” standard has repeatedly 

been applied.54   

 
53   See Royal Park Inv. SA/NV v. HSBC Bank, 109 F. Supp. 3d 587 (S.D.N.Y. 2015) (Mot. at 17); RP-II, 

2018 WL 4682220 (Mot. at 14); BlackRock Allocation Target Shares: Series S Portfolio v. Wells Fargo, 

2017 WL 3610511 (S.D.N.Y. Aug. 21, 2017) (Mot. at 17).  Countrywide’s citation to the remaining 

authorities on the discovery standard (see Mot. at 17) are inapposite because none address the discovery 

standard.  See Policemen’s Annuity Ret. Bd. & Benefit Fund v. Bank of N.Y. Mellon, 775 F.3d 154, 162 

(2d Cir. 2014) (addressing class certification and standing); Homeward Residential, Inc. v. Sand Canyon 

Corp., 2017 WL 5256760, at *7 (S.D.N.Y. Nov. 13, 2017) (addressing sampling); Home Equity Mortg. 

Tr. Series 2006-1 v. DLJ Mortg.Cap., 62 Misc. 3d 1206(A), at *3–4 (N.Y. Sup. Ct. 2019) (addressing 

written notice); and MASTR Adjustable Rate Mortgs. Tr. 2006-OA2 v. UBS Real Estate Sec. Inc., 2015 

WL 764665 (same). 

54   See, e.g., Bank of N.Y. Mellon Tr. Co., Nat’l Ass’n v. Morgan Stanley Mortg. Cap., Inc., 2013 WL 

3146824, at *19-20 (S.D.N.Y. June 19, 2013) (defendant “became ‘aware’ of a breach … as soon as it 

knew or should have known” of it); Deutsche Alt A Sec. Mortg. Loan Tr., Series 2006-OA1 v. DB 

Structured Prods., Inc., 958 F. Supp. 2d 488, 496-97 (S.D.N.Y. 2013) (whether defendant had “becom[e] 

aware of a breach” requires determining whether it “knew, or should have known”); LaSalle Bank, N.A. v. 

Citicorp Real Estate, Inc., 2003 WL 22047891, at *6 (S.D.N.Y. Aug. 29, 2003) (“[a] party ‘discovers’ a 

breach when it knows or should know that the breach has occurred”). 
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This distinction between trustee and non-trustee defendants accounts for an important 

practical reality:  the trustee is not the party that originates and services the loans.  An originator 

defendant that made the loans in the first place—as Countrywide did here—already knows (and 

has every reason to know) everything there is to know about them.55   

The First Department’s 2019 decision in Wilmington Trust, 171 A.D.3d 591, is 

instructive.  There, the plaintiff claimed that the defendant had breached a R&W the defendant 

made when it sold a loan into an mortgage-backed security.  Id. at 591.  The R&W concerned 

whether “the subject loan was in default at the time of closing,” and it was undisputed that the 

loan was in default if the “lockbox agreement required by the loan documents was not timely 

completed.”  Id.  The First Department found: 

Defendant’s denial that it had knowledge of these facts is belied by the evidence.  

Defendant was a required party to the lockbox agreement; as such, it must have 

known that it never signed the agreement.  Moreover, the record reflects that, 

just weeks after the MLPA was executed, defendant’s counsel . . . was aware that 

the loan had been operating without such an agreement since closing. The 

knowledge of defendant’s counsel, who is defendant’s agent, is properly 

imputed to defendant. 

Id. (emphasis added).   

Like the defendant in Wilmington Trust, a defendant originator like Countrywide, who 

had first-hand knowledge of the loan (through, e.g., review and approval of the loan application) 

“must have known” there was a defect in that loan because it could not have originated it without 

knowing that fact.  Id. at 591-92.56 

 
55   See, e.g., Kirschner v. KPMG LLP, 15 N.Y.3d 446, 465-69 (2010) (“fundamental principle [of] the 

law of agency and corporations” that “acts of agents, and the knowledge they acquire while acting within 

the scope of their authority are presumptively imputed to their principals.”) (citations omitted); 

Restatement (Third) Of Agency § 5.03 (2006) (cited in Kirschner) (employees’ knowledge imputed to 

corporation); Seward Park Hous. Corp. v. Cohen, 287 A.D.2d 157, 169 (1st Dep’t 2001) (same). 

56   Wilmington Trust recognizes the well-established principle that knowledge of the underlying fact 

constituting a breach constitutes knowledge of the breach.  Id.; cf. Perini Corp. v. City of New York, 122 
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2. Evidence of Willful Blindness Is Undisputedly Relevant to Prove 

“Discovery” 

The First Department in Wilmington Trust went on to confirm that evidence of willful 

blindness of a fact underlying the breach is relevant to prove knowledge of the breach.  Id.; see 

also People v. Sugarman, 216 A.D. 209, 215 (1st Dep’t 1928) (defendant’s “lack of knowledge 

result[ing] from an avoidance of any endeavor to know what happened . . . amounts in law to 

knowledge”); Scher Law Firm, LLP v. DB Partners I, LLC, 97 A.D.3d 590, 591-92 (2d Dep’t 

2012) (where party “had sufficient information to impose a duty upon it to make further inquiry 

… its failure to do so constitute[s] ‘willful blindness’”).   

Countrywide’s cited authority is in accord.  See BlackRock, 2017 WL 3610511 at *9-10 

(cited in Mot. at 17) (“Defendant cannot avoid liability by willfully blinding itself for the 

purpose of disclaiming knowledge. . . .  Plaintiffs could demonstrate ‘discovery’ through a 

showing of conscious avoidance or implied actual knowledge . . . .”);  Homeward Residential, 

Inc. v. Sand Canyon Corp., 2017 WL 4676806, at *20 (S.D.N.Y. Oct. 17, 2017) (cited in Mot. at 

17) (party may “‘rely on evidence of willful blindness … to prove [the loan originator] had 

knowledge that the representations and warranties had been breached’”). 

Evidence of Countrywide’s willful blindness as originator and servicer of the loans and 

sponsor of the Securitizations is thus undisputedly relevant to Countrywide’s “discovery” of 

breaching loans in this case.  

 
A.D.3d 528, 529 (1st Dep’t 2014) (knowledge constituting “discovery” of claim based on “knowledge of 

facts not legal theories”).  
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B. Evidence of Countrywide’s Origination, Risk-Management and 

Securitization Practices and Procedures Is Probative of Its “Discovery” of 

R&W Breaches 

Evidence of Countrywide’s loan origination, risk-management, and securitization 

practices and procedures applicable to the loans it sold into securitizations is highly probative of 

its “discovery” of R&W breaches for those loans—regardless of whether the First Department’s 

or Countrywide’s proffered standard for discovery applies. 

1. Evidence of Countrywide’s Practices and Procedures to Drive Up 

Loan Volume at All Costs Is Probative of Discovery 

As the originator of the vast majority of breaching loans it securitized, Countrywide knew 

first-hand that these loans were non-compliant with its R&Ws.  Countrywide was not a stranger 

to these loans in need of notice from a third-party to alert it to defects in them; Countrywide 

knew of those defects in real time.  Indeed, a Countrywide employee undisputedly reviewed 

“every application, absolutely, and every credit exhibit associated with that application” for 

“every loan” Countrywide originated.57  Countrywide thus “discovered” every R&W breach in 

the loans it originated by virtue of originating those loans; nothing more is required to show 

“discovery” of those breaches.   

Countrywide’s discovery of R&W breaches is nevertheless further supported by evidence 

that Countrywide knowingly originated loans pursuant to practices and procedures meant to 

increase its volume of loans to securitize without regard to its underwriting standards.  

Countrywide knew, for example, that its “competitor match” strategy created a race to the 

bottom in which Countrywide originated (and then securitized) many loans that matched the 

lowest common denominator of its competitors’ guidelines, but not its own.  (Background 

§ B.1.)  Countrywide knew that under its “Price Any Loan!” strategy, its SMSLD approved 

 
57   Ex. 42. 
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upwards of 90% of the loans it considered—which, by definition, did not conform to 

Countrywide’s guidelines—on the sole basis that Countrywide could sell those loans off its 

books.  (Id. § B.2.)  Countrywide knew it had given over 350 correspondent lenders a free pass to 

sell Countrywide loans to securitize that did not comply with guidelines by issuing them 

“variance letters”.  (Id. § B.3.)  All of this evidence, and more, shows Countrywide knew it 

securitized loans that did not comply with the R&Ws it made to Ambac. 

(a) The Evidence Countrywide Seeks to Exclude Is Core, Not 

Collateral, to Ambac’s Contract Claims 

Countrywide’s contention that evidence of its origination practices and procedures is 

collateral evidence “untethered” and “unconnected” (Mot. at 5, 7, 8, 10) to the breaching loans in 

the Securitizations is flatly wrong.58  Each of the practices and procedures about which Ambac 

seeks to introduce evidence is relevant to the types of loan-level breaches identified in the loans 

in the Securitizations.  Contrary to Countrywide’s suggestion, evidence is not irrelevant, or 

“unconnected” (Mot. at 10), to a specific loan breach merely because it does not expressly 

reference a particular loan number.  Any evidence that “tends to prove” a material disputed fact 

is relevant, even if it must be paired with other evidence to prove up that disputed fact.59  

Evidence that Countrywide implemented policies and procedures designed to originate loans 

with the same types of defects identified by Ambac’s experts “tends to prove”60 that 

Countrywide knew (and/or should have known and/or was willfully blind to the fact) of every 

one of those breaching defects.  Put simply, when Countrywide implemented policies designed 

 
58   Countrywide’s cited cases show what true collateral (“other bad acts”) evidence is: evidence a 

defendant stabbed a different man in an unrelated incident, People v. Bradley, 20 N.Y.3d 128, 132-34 

(2012) (Mot. at 6); evidence of an “unrelated” lawsuit between the plaintiff and the defendant’s manager, 

Orser v. Wholesale Fuel Distrib., 173 A.D.3d 1519, 1523 (3d Dep’t 2019) (Mot. at 7).   

59   See, e.g., People v. Primo, 96 N.Y.2d 351, 355, 357 (2001) (Mot. at 7) (evidence probative when 

“coupled with” other proof).   

60   People v. Robinson, 143 A.D.3d 744, 746 (2d Dep’t 2016) (Mot. at 6). 
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to originate loans in a manner that produced breaching loans, it cannot credibly argue that it did 

not know that the loans originated pursuant to those policies breached its R&Ws. 

In fact, Countrywide fails to identify a single collateral, or irrelevant, document for this 

Court.  Countrywide pointed to—but did not append to its motion—only two documents it 

claims should be excluded as irrelevant (exhibits 147 and 602).  Neither supports Countrywide’s 

motion.  Countrywide describes exhibit 147 as an “internal audit concerning potential 

discrimination against minority borrowers.”  (Mot. at 10.)  While the email chain in exhibit 147 

references such an audit, what is most relevant about the chain are the admissions in it that 

Countrywide underwriters approved just about any loan put in front of them, regardless of 

compliance with guidelines:  “We hardly deny anything in UW [Underwriting]”; “UW is under 

pressure to approve everything . . . .”61  Countrywide describes exhibit 602 as a “parade of 

irrelevant allegations.”  (Mot. at 10.)  In fact, exhibit 602 contains, among other things, a 

description of Countrywide COO’s “drive for market share at all costs” and his directive to 

“Price Any Loan!,”62 which Countrywide’s Chief Investment Officer confirmed at deposition by 

referring to this exhibit.63  Surely it is relevant to Countrywide’s knowledge of R&W breaches 

that its most senior executives directed employees to originate loans regardless of whether they 

met Countrywide’s guidelines.  

(b) Countrywide’s “Transaction Level” Argument Is a 

Misdirection 

Countrywide commits another gross mischaracterization of the record in arguing that 

evidence of its conduct and knowledge as originator, servicer, and sponsor is no longer relevant 

 
61   Ex. 43 at -294. 

62   Ex. 44. 

63   Ex. 45. 
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because Ambac’s claims for “transaction-level breaches”64 (as opposed to loan-level breaches) of 

its R&Ws were dismissed.  (Mot. at 2, 4-5, 8).  Ambac’s claims for “transaction-level breaches” 

were never dismissed.  Rather, the Court of Appeals held that Ambac’s claims for “transaction-

level breaches” were subject to the contractual repurchase protocol “as the potential remedy for 

those claims,” Ambac Assur. Corp. v Countrywide Home Loans, Inc., 31 N.Y.3d 569, 582-584 

(2018); it did not dismiss them.  Ambac thus remains entitled to prove Countrywide’s breaches 

of its transaction-level R&Ws, including through evidence of Countrywide’s origination and 

securitization conduct. 

In sum, evidence of Countrywide’s origination and securitization practices goes squarely 

to what the First Department has called a “triable issue” in this case, Ambac, 179 A.D.3d at 

521—i.e., whether Countrywide “as originator, sponsor, and servicer of the loans,” id., “knew or 

should have known” it was in breach of its R&Ws about the loans in the Securitizations, 

GreenPoint, 147 A.D.3d at 86, and/or lacked such knowledge only by “an avoidance of any 

endeavor to know what happened.”  Sugarman, 216 A.D. at 215.  Countrywide invites reversible 

error by asking this Court to exclude it.  See, e.g., Primo, 96 N.Y.2d at 355, 357 (2001) (cited in 

Mot. at 6) (new trial ordered where relevant evidence excluded); Barkley v. Plaza Realty 

Investors, Inc., 149 A.D.3d 74, 79 (1st Dep’t 2017) (same). 

2. Evidence of Countrywide’s Risk-Management Findings and 

Deficiencies Is Probative of Discovery 

The extensive findings by Countrywide’s so-called “risk-management” processes of red 

flags and deficiencies also show that Countrywide knew, should have known of, and/or was 

willfully blind to, its R&W breaches.  (Background §§ B, C.)  For example, Countrywide knew 

 
64  A “transaction-level breach” occurs when there is a representation of a material fact that is 

untrue or misleading at the transaction (securitization) level. 
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its Corporate QC and IA departments were commonly finding significant numbers of defective 

loans.  (Id. § C.1, C2.)  Indeed, missing documentation is a material defect breaching 

Countrywide’s R&Ws for many of the loans in the Securitizations, and Countrywide knew that 

“missing documents were a systemic issue with respect to loans included in Countrywide 

securitizations” (id. § C.4).  Evidence that Countrywide’s corrupted third-party reviews of loans 

to be securitized similarly shows Countrywide knew it had much to hide about the non-

compliance of these loans with its R&Ws.  (Id. § C.3.)  Evidence of Countrywide’s risk-

management practices and findings is probative of whether Countrywide knew (or should have 

known) it was in breach of its R&Ws concerning the loans in these transactions, GreenPoint, 147 

A.D.3d at 86, or, at a minimum, was willfully blind to those breaches, Sugarman, 216 A.D. at 

215. 

II. EVIDENCE OF COUNTRYWIDE’S ORIGINATION, RISK-MANAGEMENT 

AND SECURITIZATION PRACTICES IS RELEVANT TO SHOW THE 

MAGNITUDE AND TYPE OF BREACHING LOANS IN THE 

SECURITIZATIONS 

Evidence of Countrywide’s origination, “risk-management,” and securitization conduct is 

also independently relevant to another key issue for trial: whether and to what extent 

Countrywide breached the loan-level R&Ws.   

At a minimum, this evidence supports and corroborates Ambac’s expert findings 

concerning the percentage and types of loans in material breach of Countrywide’s R&Ws.  This 

expert analysis revealed that approximately 73% of the loans in the Securitizations contained one 

or more material defects, which constitute breaches of Countrywide R&Ws.65  In the context of 

Countrywide’s policies and practices designed to increase loan volumes for securitization at all 

costs, a high breach rate is nothing less than expected.  Such evidence also corroborates the types 

 
65   Ex. 46, at p 5. 
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of material defects Ambac’s re-underwriting expert, James Johnson, identified in the loans in 

these Securitizations.  For example, Mr. Johnson identified numerous defects due to missing 

critical documents.66  Admissions by Countrywide witnesses that “missing documents were a 

systemic issue with respect to loans included in Countrywide securitizations” (Background 

§ C.4) supports these findings.  Mr. Johnson similarly identified numerous material defects on 

the basis that borrowers’ stated incomes in loan files were unreasonable.67  Evidence concerning 

CRC’s findings of widespread variance between borrowers’ stated incomes on loan applications 

and incomes reported to the IRS (id. § C.2) supports those findings as well.  As another example, 

Mr. Johnson identified numerous material defects where the loan applications did not have the 

requisite compensating factors for an approved exception to Countrywide’s underwriting 

guidelines.68  Countrywide’s directives to “price any exception” and “[a]pprove virtually every 

borrower and loan profile with [a] pricing add on when necessary” (Background § C.2) supports 

these findings as well.    

In sum, the evidence Countrywide seeks to exclude is highly relevant to prove the 

magnitude and types of materially breaching loans in these transactions.  That is another reason 

Countrywide’s motion should be denied. 

III. COUNTRYWIDE’S PREJUDICE ARGUMENTS FAIL 

Countrywide’s arguments for exclusion on prejudice grounds also fail.  There is nothing 

“unduly prejudicial” about the evidence Countrywide seeks to exclude.  Even inflammatory 

evidence harmful to a defendant’s case is not unduly prejudicial—and is properly admitted—

when probative of the plaintiff’s case.  E.g., Mazella v. Beals, 27 N.Y.3d 694, 709 (2016) (cited 

 
66   Ex. 46, at pp 127-132. 

67   Ex. 46, at pp 79-81. 

68   Ex. 46, at pp 116-117. 
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in Mot. at 6) (trial court properly admitted photograph of bloody death relevant to plaintiff’s 

theory of the case).  Moreover, exclusion of relevant evidence on prejudice grounds is 

particularly unwarranted in a bench trial.  Contrary to Countrywide’s concerns that the evidence 

will be “confusing to a judge” (Mot. at 7), this Court, sitting as the “trier of facts is presumed 

capable of disregarding prejudicial aspects of evidence.”  People v. Martinez, 278 A.D.2d 146, 

146 (1st Dep’t 2000); see also People v Livingston, 184 A.D.2d 529, 530 (2d Dep’t 1992) (cited 

in Mot. at 7).   

IV. COUNTRYWIDE FAILS TO SPECIFY THE EVIDENCE IT SEEKS TO 

EXCLUDE  

Finally, Countrywide has utterly failed to provide the Court with the specificity necessary 

to support a motion to exclude evidence.  Countrywide identified virtually no specific evidence 

that it seeks to exclude, but nonetheless demands that this Court exclude extensive documents 

and testimony with no opportunity to evaluate, let alone review, that evidence.  That alone is 

reason to deny Countrywide’s motion.  When faced with a nearly identical motion in a recent 

RMBS trial in MBIA Ins. Corp. v. Credit Suisse Securities (USA) LLC et. al, Index No. 

603751/09, Justice Schecter summarily denied the motion.  There, the defendant filed a sweeping 

motion in limine that sought to “exclude evidence unrelated to alleged non-conforming loans,” 

Id., NYSCEF No. 1350, raising essentially the same arguments Countrywide raises here.  Justice 

Schecter quickly disposed of the motion, stating she was “not going to categorically exclude 

evidence that could be justified for certain purposes[.]”  Id., NYSCEF No. 1706 at Tr. 28:7-13 

(denying motion on the record).  The Court should do the same here. 

CONCLUSION 

Ambac respectfully requests that the Court deny Countrywide’s motion. 
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