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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Federal Rule of Appellate Procedure 26.1, Apple Inc. 

states that it has no parent corporation and there is no publicly held 

company that owns 10% or more of its stock.  
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INTRODUCTION 

Last year, this Court held that the attorney-client privilege 

protects dual-purpose communications whose “primary purpose” is to 

give or solicit legal advice.  In re Grand Jury, 23 F.4th 1088, 1092-94 

(9th Cir. 2021) (internal quotation marks omitted), petition for certiorari 

pending, No. 21-1397 (U.S.).  But this Court did not decide whether the 

privilege protects a communication where obtaining or providing legal 

advice was one of multiple primary or significant purposes, but not the 

only one.  Instead, this Court expressly left open the question of 

whether to adopt “‘a primary purpose’ as the test instead of ‘the primary 

purpose.’”  Id. at 1094.  Writing for the D.C. Circuit, then-Judge 

Kavanaugh adopted the former test and granted a petition for 

mandamus relief in In re Kellogg Brown & Root, Inc., 756 F.3d 754 

(D.C. Cir. 2014), vacating the district court’s production order.  This 

Court should do so here as well. 

Apple seeks relief from an order compelling disclosure of certain 

attorney-client communications, including between Apple’s CEO and its 

General Counsel, in preparation for a market announcement that Apple 

would miss its quarterly revenue guidance.  That announcement, which 
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is central to this securities case, had major business and legal 

ramifications.  Unsurprisingly, the attorney-client communications in 

preparation for the announcement also had both significant business 

and legal purposes.   

Regardless of the business ramifications, there is no denying that 

legal advice was part and parcel of each communication at issue.  In one 

instance, input from Apple’s General Counsel was solicited on the legal 

implications of a draft presentation for the Board of Directors.  In 

another, Apple’s CEO reached out to its General Counsel to request 

legal advice about the revenue announcement that became the focal 

point of Plaintiff’s securities case.  And there were also communications 

to the General Counsel and Apple’s in-house lawyers soliciting their 

feedback on a draft of the letter the CEO would eventually send to 

Apple’s investors about the revenue miss, and a response from the 

General Counsel providing detailed comments on that draft letter.  Only 

in a world turned upside down would the attorney-client privilege not 

protect these important communications between Apple’s executives 

and its General Counsel.  But that is what the district court 

concluded—after applying the wrong legal standard.  
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The district court’s clear legal error threatens to eviscerate Apple’s 

attorney-client privilege and to jeopardize protections for many other 

companies seeking to comply with the law as they go about doing 

business.  In resolving a motion to compel disclosure of these 

communications, the magistrate judge misinterpreted Grand Jury as 

holding that communications can have only a single primary purpose, 

and that they receive protection under the attorney-client privilege only 

when that single purpose is legal.  The magistrate judge thus ordered 

Apple to produce the challenged communications, concluding that their 

single primary purpose was business-related, not legal.  The district 

court declined to disturb that clearly erroneous order. 

Mandamus is both appropriate and warranted.  While post-

judgment appeals “generally suffice to protect the rights of litigants and 

ensure the vitality of the attorney-client privilege,” writs of mandamus 

are appropriate “for promptly correcting serious errors” made in a 

“particularly injurious or novel privilege ruling.”  Mohawk Indus., Inc. 

v. Carpenter, 558 U.S. 100, 109-11 (2009).  This is just such an error.   
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First, the district court clearly erred when it misread Grand Jury 

to extend the attorney-client privilege’s protection only to 

communications with a single primary purpose related to legal advice.  

That unduly strict standard conflicts with well-settled principles of 

common law and the weight of authority, and is not workable in this 

business decision-making context where communications often (and 

perhaps invariably) have overlapping business and legal purposes.  One 

need not speculate whether Apple’s communications had a significant 

legal purpose; that they did is clear from this case and the sworn 

declarations from Apple’s General Counsel and other percipient 

witnesses who provided the critical context for these communications.  

Applying the correct legal standard matters—both in this case and 

beyond. 

Second, district courts need this Court’s clarification and 

guidance.  The district court’s order here concerns the novel and 

important question of law that this Court expressly left open in Grand 

Jury: whether the attorney-client privilege protects communications 

with “a primary purpose” of seeking or providing legal advice. 
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Third, Apple has no other adequate means of seeking relief to 

avoid the irreparable harm that would follow from disclosing its 

privileged communications.  Mandamus is necessary so Apple can 

protect the confidentiality of its attorney-client communications.   

RELIEF SOUGHT 

Apple respectfully requests a writ of mandamus directing the 

district court to vacate its September 12, 2022, order, ER2-6 (which 

declined to overturn the magistrate judge’s August 3, 2022, ruling, 

ER50), and apply “a primary purpose” test to Apple’s attorney-client 

communications—namely, determining whether “obtaining or providing 

legal advice [was] a primary purpose of the communication[s], meaning 

one of the significant purposes.”  Grand Jury, 23 F.4th at 1094 (quoting 

Kellogg, 756 F.3d at 760).  

ISSUE PRESENTED 

Whether Apple is entitled to a writ of mandamus to correct the 

district court’s clear error in ordering the production of dual-purpose 

attorney-client communications, because the attorney-client privilege, 

properly understood, protects a communication that has a primary  
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purpose of giving or soliciting legal advice, even if that was not its 

single primary purpose.  

FACTUAL AND PROCEDURAL BACKGROUND 

Plaintiff sues, alleging securities violations 

Norfolk County Council as Administering Authority of the Norfolk 

Pension Fund sued Apple Inc., its CEO, Tim Cook, and its CFO, Luca 

Maestri (collectively, Apple) based on allegedly false and misleading 

statements that Cook made on November 1, 2018 about Apple’s 

performance in China.  ER-50-51.  Plaintiff alleges that, four days after 

Cook made those statements, the Nikkei Asian Review published an 

article revealing that Apple was lowering its iPhone production.  Id.  

Then, Plaintiff alleges, Apple revealed “the true condition of its 

business” on January 2, 2019.  Id.  A letter from Cook to Apple’s 

investors on that date said that Apple’s revenue for the quarter would 

likely fall about $5 billion short of the forecasted revenue range that 

Apple had announced on November 1.  Id.  To explain part of the 

shortfall, the Cook letter pointed to an unexpected “economic 

deceleration, particularly in Greater China.”  Id. 

Plaintiff seeks discovery into Apple’s privileged communications, 
and moves to compel 
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As discovery proceeded in this case, the parties disputed whether 

the attorney-client privilege protected certain of Apple’s 

communications from disclosure.  Broadly speaking, Plaintiff sought 

five categories of documents over which Apple asserted the privilege: 

(1) documents relating to the preparation of the Cook letter, including 

communications with Apple’s in-house counsel regarding drafts of the 

letter; (2) documents related to the Nikkei Asian Review article that 

reflected communications with Apple’s legal department concerning 

matters related to the article; (3) emails soliciting legal advice about 

draft corporate disclosure materials, such as SEC filings; (4) drafts of 

the Cook letter sent for the purpose of seeking or providing legal advice 

on the letter; and (5) email attachments of draft materials related to the 

Cook letter, other disclosures, or draft internal presentations that were 

either sent to in-house counsel to get their legal advice or reflected legal 

advice from in-house counsel.  ER-52-53.   

Plaintiff moved to compel all five categories of documents.  ER-50.  

The magistrate judge issued an order granting in part and denying in 

part Plaintiff’s motion.  It ordered Apple to produce various documents 

in categories (1), (3), and (5).  It directed disclosure of documents that 
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had a significant (and thus a primary) legal purpose—such as receiving 

legal advice about compliance with securities laws and related 

regulations—if they also had a significant non-legal purpose, such as 

preparing to communicate information about Apple’s business to the 

market.  ER-64-73.   

The magistrate judge interprets Grand Jury to require 
identification of a single primary purpose and orders disclosure  

In ordering Apple to produce these dual-purpose communications, 

the magistrate judge assumed that such “communication[s] can only 

have a single ‘primary’ purpose,” and concluded that this Court’s 

decision in Grand Jury required him to identify that single 

predominant purpose.  ER-55.  Thus, in the magistrate judge’s view, the 

fact that the communications had significant legal purposes did not 

trigger the privilege’s protection because the primary purpose of the 

communications was non-legal.  See ER-64-73.  

Apple moved for relief from that order under Federal Rule of Civil 

Procedure 72.  Among other things, Apple argued that the magistrate 

judge applied the wrong legal standard based on a misreading of Grand 

Jury.  ER-48-49.  Grand Jury did not hold that dual-purpose 

communications can have only a single primary or predominant 
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purpose.  ER-48.  On the contrary, Grand Jury held only that the 

attorney-client privilege protects dual-purpose communications whose 

“primary purpose” is to give or solicit legal advice.  23 F.4th at 1092-95.  

But it did not decide whether “primary purpose” means one 

predominant purpose or one of various significant purposes, and thus 

expressly “le[ft] open whether” the attorney-client privilege protects a 

communication as long as obtaining or providing legal advice was “one 

of [its] significant purposes.”  Id. at 1094 (quoting In re Kellogg Brown 

& Root, Inc., 756 F.3d 754, 760 (D.C. Cir. 2014)).  Plaintiff opposed the 

motion.  ER-34-40.   

The district court overrules Apple’s objections and compels 
disclosure of Apple’s privileged communications under the 
single-primary-purpose test  

The district court denied Apple’s motion.  ER-26-28.  In relevant 

part, the district court agreed with Apple that the magistrate judge’s 

order looked for “the primary purpose” of the communications.  ER-28 

(emphasis added).  The district court also agreed with Apple that the 

Ninth Circuit “‘left open’ whether the more expansive ‘a primary 

purpose’ test articulated by the D.C. Circuit in Kellogg should ever be 

applied.”  Id. (quoting Grand Jury, 23 F.4th at 1090).  But the district 
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court denied the motion on the basis that “Kellogg is not the standard in 

the Ninth Circuit and it was not clearly erroneous for [the magistrate 

judge] not to apply it.”  Id. 

The district court ordered Apple to produce the documents by the 

next business day.  Id.  On that day, Apple moved to certify the 

magistrate judge’s and district court’s orders for interlocutory appeal 

under 28 U.S.C. § 1292(b), as well as to stay the orders pending 

resolution of the certification motion and any interlocutory appeal.  ER-

16.  The district court granted the stay pending resolution of the 

certification motion.  ER-7.  

The district court denies Apple’s motion to certify for an 
interlocutory appeal of the district court’s production order. 

On September 29, 2022, the district court denied Apple’s motion to 

certify.  ER-2-6.  It did so even as it recognized the Supreme Court’s 

admonition that “‘when a privilege ruling involves a new legal question 

or is of special consequence,’ … district courts ‘should not hesitate to 

certify an interlocutory appeal,’” and even as it appeared to 

acknowledge the new privilege question before it.  ER-3 (quoting 

Mohawk, 558 U.S. at 111). 
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The district court reasoned that certification was not warranted 

because the order to compel did not involve “a controlling question of 

law.”  ER-3-4.  It reasoned that the magistrate judge’s order did not 

clearly state that any of the documents ordered produced had more than 

one primary purpose.  ER-3.  Tellingly, the court did not explain why 

the magistrate judge would have made that finding given that he 

misconstrued Grand Jury to mean that dual-purpose communications 

could have only one single primary purpose.  ER-55.  And as such, the 

absence of the finding could not inform in any way whether the question 

of law being presented was “controlling.”  

The district court also reasoned that there was no “meaningful 

circuit split on this issue,” despite recognizing that “Grand[] Jury left 

open whether [dual-purpose] documents should be analyzed under the 

[D.C. Circuit’s] Kellogg standard.”  ER-4.  The district court further 

reasoned that certification would not “advance the ultimate termination 

of the litigation,” under the rationale that “[i]t is not clear” that the 

privilege analysis would “even change” under Apple’s requested test, 

though the district court declined to engage in that test to demonstrate 

whether that supposition was correct.  ER-5.   
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Finally, the district court faulted Apple for not challenging the 

order overruling Apple’s objections under Rule 72, even though: (1) the 

clear-error standard applicable in the Rule 72 context is immaterial to 

the three factors for interlocutory certification under § 1292(b), and (2) 

the certification motion was limited to just one of the objections 

concerning the scope of the attorney-client privilege.  ER-3.   

The district court ordered production within 24 hours of its ruling 

denying Apple’s motion to certify.  ER-5.  This petition followed. 

REASONS FOR ISSUING THE WRIT 

In deciding whether to issue the writ, this Court analyzes the five 

factors laid out in Bauman v. United States District Court: 

whether (1) the party seeking the writ has no other 
adequate means, such as direct appeal, to attain the relief 
he or she desires; (2) the petitioner will be damaged or 
prejudiced in a way not correctable on appeal; (3) the 
district court’s order is clearly erroneous as a matter of 
law; (4) the district court’s error is an oft-repeated error, 
or manifests a persistent disregard of the federal rules; 
and (5) the district court’s order raises new and important 
problems, or issues of law of first impression. 
 

557 F.2d 650, 654-55 (9th Cir. 1977) (citations omitted).  “No single 

Bauman factor is determinative in every case nor must all five factors 
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be present to grant the writ.”  Cohen v. U.S. Dist. Ct. for N. Dist. of Cal., 

586 F.3d 703, 708 (9th Cir. 2009).   

All relevant factors are met here.   

First, the district court clearly erred when it ordered Apple to 

disclose its attorney-client communications following the application of 

an unduly strict legal standard inapplicable in the business context, 

and based on a misreading of Grand Jury.  Second, mandamus is 

warranted because this case presents an important and unanswered 

question about the scope of the attorney-client privilege for dual-

purpose communications.  Finally, there is no other form of relief that 

would allow Apple to vindicate its privilege assertions before production 

and avoid irreparable harm.  

This Court and others have repeatedly granted mandamus relief 

in the face of orders requiring disclosure of privileged attorney-client 

communications.  See, e.g., Kellogg, 756 F.3d at 764; In re BankAmerica 

Corp. Sec. Litig., 270 F.3d 639, 644 (8th Cir. 2001); Admiral Ins. Co. v. 

U.S. Dist. Ct. for Dist. of Arizona, 881 F.2d 1486, 1495 (9th Cir. 1989).  

This Court should do so here as well.   
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I. The District Court Clearly Erred By Applying The Wrong 
Legal Test. 

Mandamus relief is warranted to correct the clear error below.  

The clear-error standard of review is satisfied where “the reviewing 

court is left with a ‘definite and firm conviction that a mistake has been 

committed.’”  Cohen, 586 F.3d at 708 (quoting Concrete Pipe & Prods. v. 

Constr. Laborers Pension Tr., 508 U.S. 602, 623 (1993)).  And “a decision 

can still be clearly erroneous in the absence of controlling precedent,” In 

re Mersho, 6 F.4th 891, 898 (9th Cir. 2021), including where “cases from 

other circuits” demonstrate the district court’s clear error, In re U.S. 

Dep’t of Educ., 25 F.4th 692, 697-98 (9th Cir. 2022); see also In re 

Williams-Sonoma, Inc., 947 F.3d 535, 538 (9th Cir. 2020) (“when an 

‘important issue of first impression’ is raised, the standard is ordinary 

error” (quoting Barnes v. Sea Haw. Rafting, LLC., 889 F.3d 517, 537 

(9th Cir. 2018)). 

Here, the district court clearly erred by applying a single-primary-

purpose test and artificially isolating one predominant purpose of dual-

purpose, attorney-client communications to determine whether they 

were privileged.  See Grand Jury, 23 F.4th at 1091-93.  That test is not 

controlling here, and mandamus is appropriate to direct the district 
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court to apply the “a primary purpose” test, which recognizes that a 

communication can have overlapping significant purposes.  Id. at 1095.  

“The attorney-client privilege protects confidential 

communications between attorneys and clients, which are made for the 

purpose of giving legal advice.”  United States v. Sanmina Corp., 968 

F.3d 1107, 1116 (9th Cir. 2020).  Because “some communications might 

have more than one purpose,” they can serve dual ends, such as giving 

or soliciting legal and business advice.  Grand Jury, 23 F.4th at 1091.  

But here, the district court assessed Apple’s attorney-client privilege 

claims under a single-primary-purpose test for the dual-purpose 

communications at issue.  ER-28.  That test is not required by this 

Court’s precedent, conflicts with well-settled principles of common law 

and the weight of authority, and is unworkable in the business context. 

1.  Grand Jury does not compel the application of the single-

primary-purpose test.  In Grand Jury, a law firm that prepared tax 

forms and provided tax advice invoked the attorney-client privilege in 

response to a federal grand jury’s subpoena of certain documents 

related to a client that was under criminal investigation.  23 F.4th at 

1090.  As relevant here, the panel addressed whether “certain … 
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communications were not privileged because the ‘primary purpose’ of 

the documents was to obtain tax advice, not legal advice.”  Id.  The law 

firm argued on appeal that the district court erred in relying on the 

“primary purpose” test and should have instead relied on a broader 

“because of” test, which typically applies in the work-product context.  

Id.  The because-of test looks not at the motive for creating the 

document but instead at the causal connection between its creation and 

anticipated litigation.  Id. at 1091.   

The panel acknowledged a then-existing intra-circuit split 

between the because-of and primary-purpose tests for assessing 

assertions of attorney-client privilege for dual-purpose communications.  

Id. at 1092.  Applying established principles from common law, Grand 

Jury resolved that split by adopting the primary-purpose test, but it did 

not define the precise scope of the test.  Id. at 1094.   

Because Grand Jury decided only whether to apply “some version 

of the ‘primary purpose’ test” to privilege claims for dual-purpose 

communications, the panel expressly “le[ft] open” whether to adopt a 

version that recognizes that a communication can have more than one 

primary purpose.  Id. at 1094-95 (capitalization omitted).  The leading 



 

17 

authority supporting that version of the test—what the panel dubbed 

the “a primary purpose test,” as opposed to the stricter “the primary 

purpose test,” id. at 1094—is the D.C. Circuit’s opinion in Kellogg.  

Kellogg explains that it “can be an inherently impossible task” to 

identify “the one primary purpose for a communication motivated by 

two sometimes overlapping purposes (one legal and one business).”  756 

F.3d at 759.  Thus, Kellogg holds that the attorney-client privilege 

protects a dual-purpose communication if obtaining or providing legal 

advice was “one of the significant purposes of the communication.”  Id. 

at 760. 

Grand Jury acknowledged “the merits of the reasoning in Kellogg” 

but “s[aw] no need to adopt that reasoning” in the case before it.  23 

F.4th at 1094.  The panel noted that it believed Kellogg’s reasoning, 

which derived from the context of an internal corporate investigation, 

applied with less force to “the tax context” before it.  Id. at 1094-95.  

And the panel ultimately concluded that the facts in Grand Jury did not 

require “reach[ing] the Kellogg question.”  Id. at 1095.   

Grand Jury thus expressly left open whether Kellogg’s “a primary 

purpose” test should apply to dual-purpose communications.  Id. at 
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1094.  Critically, the panel recognized that Kellogg’s test was merely a 

variation—in its words, a “formulation”—of the primary-purpose test 

that Grand Jury applied.  Id. at 1095.  A future panel of this Court 

could thus adopt the Kellogg formulation of the primary-purpose test in 

another case.   

Here, however, the magistrate judge did not acknowledge the open 

question from Grand Jury.  Instead, the magistrate judge expressed the 

erroneous view that “the Ninth Circuit decided, as a matter of first 

impression, that … a dual-purpose communication can only have a 

single ‘primary’ purpose,” brooking no exceptions.  ER-55 (emphasis 

added).  Taking a different tack, the district court acknowledged that 

“Grand Jury … ‘left open’ whether the more expansive ‘a primary 

purpose’ test articulated by the D.C. Circuit in Kellogg should ever be 

applied.”  ER-28.  But the district court overruled Apple’s objections on 

the basis that Kellogg was not the settled standard in this Circuit and 

that it was “not clearly erroneous for [the magistrate judge] not to apply 

it.”  Id.  In doing so, the district court did not consider whether Kellogg’s 

test was compelled by the common law, persuasive on its own terms, or 

warranted by the facts of this case. 
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That was clear error.  The magistrate judge labored under the 

mistaken impression that circuit precedent required imposing the 

single-primary-purpose test (i.e., “the primary purpose test”).  And, 

despite recognizing that the question was open and unsettled, the 

district court declined to consider whether that test should apply.  

Indeed, the district court’s most recent order denying Apple’s 

certification motion glossed over critical differences between the single-

primary-purpose test and a test that recognizes that a communication 

can have more than one primary purpose.  ER-2-6.  And in doing so, the 

district court reinforced Apple’s entitlement to mandamus relief from 

the order compelling production of privileged communications.   

Specifically, the district court suggested that the magistrate judge 

concluded that none of Apple’s asserted privileged documents reflected 

dual-purpose communications with more than one primary purpose.  

ER-3.  But the magistrate judge, after misreading Grand Jury, 

expressly adopted a legal test that required him to find only a single 

primary purpose for “dual-purpose communication[s].”  ER-55.  

Accordingly, there was no reason for the magistrate judge to identify a 

second primary purpose for any given document.  Ultimately, the 
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certification denial order contains no new reasoning or serious 

justification for whether the single-primary-purpose test properly 

applies in this case.  For the reasons below, it plainly does not. 

2.  The district court’s application of the “the primary purpose” 

test conflicts with established principles of common law and the weight 

of authority on this issue, including a thorough and persuasive D.C. 

Circuit decision.  See Mersho, 6 F.4th at 898 (noting that “a decision can 

still be clearly erroneous in the absence of controlling precedent”); Dep’t 

of Educ., 25 F.4th at 697-98 (clear error can be shown by “cases from 

other circuits” that demonstrate “a mistake has been committed” such 

that mandamus is appropriate).   

The “interpretation of the [attorney-client] privilege’s scope is 

guided by ‘the principles of the common law as interpreted by the courts 

in the light of reason and experience.’”  Swidler & Berlin v. United 

States, 524 U.S. 399, 403 (1998) (quoting Fed. R. Evid. 501 (ellipses 

omitted)).  “Its purpose is to encourage full and frank communication 

between attorneys and their clients and thereby promote broader public 

interests in the observance of law and administration of justice.” 

Upjohn Co. v. United States, 449 U.S. 383, 389 (1981). 
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The Supreme Court has repeatedly recognized that “sound legal 

advice or advocacy serves public ends,” and that “such advice or 

advocacy depends upon the lawyers being fully informed by the client.”  

Id.; see also Trammel v. United States, 445 U.S. 40, 51 (1980) (“The 

lawyer-client privilege rests on the need for the advocate and counselor 

to know all that relates to the client’s reasons for seeking 

representation if the professional mission is to be carried out.”); Hunt v. 

Blackburn, 128 U.S. 464, 470 (1888) (similar).  Likewise, the Supreme 

Court has explained that giving the attorney-client privilege an unduly 

“narrow scope” both “makes it difficult for corporate attorneys to 

formulate sound advice when their client is faced with a specific legal 

problem” and “threatens to limit the valuable efforts of corporate 

counsel to ensure their client’s compliance with the law.”  Upjohn, 449 

U.S. at 392.   

Given the strong common-law principles protecting against 

disclosure, it is no surprise that the rule applied here goes against the 

weight of decisional authority—a fact that the district court did not 

contest in its certification denial.  “In general, American decisions agree 

that the privilege applies if one of the significant purposes of a client in 
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communicating with a lawyer is that of obtaining legal assistance.”  

Restatement (Third) of the Law Governing Lawyers § 72, reporter’s note 

(2000) (emphasis added); see also id. (noting that English law “reject[s] 

a ‘sole purpose’ test.”).1 

There is wisdom behind that approach.  As the D.C. Circuit 

explained in Kellogg, the Supreme Court has recognized that attorney-

client privilege for business organizations is “essential” in light of “‘the 

vast and complicated array of regulatory legislation confronting the 

modern corporation,’” which requires corporations to “constantly go to 

lawyers to find out how to obey the law.”  756 F.3d at 757 (quoting 

Upjohn, 449 U.S. at 392).  Losing the attorney-client privilege is a 

serious matter—especially in a case like this one, where Apple’s CEO 

 
1 E.g., Ramb v. Paramatma, No. 2:19-cv-21-RWS, 2021 WL 5038756, at 
*3 (N.D. Ga. Sept. 22, 2021); Aetna Inc. v. Mednax, Inc., No. 18-cv-
02217-WB, 2019 WL 6467349, at *1 (E.D. Pa. Dec. 2, 2019); Smith-
Brown v. Ulta Beauty, Inc., No. 18-cv-610, 2019 WL 2644243, at *2-3 
(N.D. Ill. June 27, 2019); Edwards v. Scripps Media, Inc., No. 18-10735, 
2019 WL 2448654, at *1-2 (E.D. Mich. June 10, 2019); In re Smith & 
Nephew Birmingham Hip Resurfacing Hip Implant Prods. Liab. Litig., 
No. 1:17-md-2775, 2019 WL 2330863, at *2 (D. Md. May 31, 2019); 
Pitkin v. Corizon Health, Inc., No. 3:16-cv-02235-AA, 2017 WL 6496565 
(D. Or. Dec. 18, 2017); United States ex rel. Bibby v. Wells Fargo Bank, 
N.A., 165 F. Supp. 3d 1319, 1329 (N.D. Ga. 2015); In re Gen. Motors 
LLC Ignition Switch Litig., 80 F. Supp. 3d 521, 530 (S.D.N.Y. 2015). 
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sought both legal and business advice in confronting a unique situation 

laden with risk on both fronts.  To navigate these complex rules, 

executives must be able to ask for legal advice candidly, even where the 

legal advice intersects with questions about the business more broadly.  

Indeed, lawyers also benefit from proper attorney-client protections, as 

“the privilege exists to protect not only the giving of professional advice 

to those who can act on it but also the giving of information to the 

lawyer to enable him to give sound and informed advice.”  Upjohn, 449 

U.S. at 390.   

Because the single-primary-purpose test is inconsistent with those 

common-law principles supporting the attorney-client privilege and 

conflicts with the weight of authority on this issue, mandamus is 

necessary to correct this clear error of law.   

3.  This Court in Grand Jury expressly held open the possibility 

that a different “formulation” of the primary-purpose test would be 

appropriate, leaving the decision for a different case.  23 F.4th at 1094-

95.  This is that case.2   

 
2 Grand Jury concerned the “tax context,” which carries specific 
considerations that counseled in favor of leaving open the question of 
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In the business context, “legal advice concerning commercial 

transactions is often intimately intertwined with and difficult to 

distinguish from business advice.”  Sedco Int’l, S. A. v. Cory, 683 F.2d 

1201, 1205 (8th Cir. 1982).  As Kellogg explained, it is often “inherently 

impossible” “to determine whether the purpose [of a communication] 

was A or B when the purpose was A and B.”  756 F.3d at 759 (emphasis 

added).  Thus, it is “likewise not correct for a court to try to find the one 

primary purpose in cases where a given communication plainly has 

multiple purposes.”  Id. at 759-60.  Given the inherent unworkability in 

identifying a single primary purpose for a dual-purpose communication, 

Kellogg adopted a “clearer, more precise, and more predictable” 

primary-purpose test: whether “obtaining or providing legal advice 

[was] a primary purpose of the communication, meaning one of the 

significant purposes of the communication.”  Id. at 760.  

By contrast, the district court’s approach (i.e., “the primary 

purpose” test) imparts “evident confusion.”  Id. at 759.  That approach is 

simply unworkable in the business context because judicial 

 
whether to adopt “a primary purpose” test.  Those considerations—such 
as the risk of “accidentally creat[ing] an accountant’s privilege where 
none is supposed to exist,” 23 F.4th at 1095 n.5—are not present here.   
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determinations would be entirely unpredictable to companies and their 

attorneys.  “Balancing ex post … introduces substantial uncertainty into 

the privilege’s application,” and “[f]or just that reason, [the Supreme 

Court has] rejected use of a balancing test in defining the contours of 

the privilege.”  Swidler, 524 U.S. at 409.  But that sort of ex post 

balancing is just what the approach below reflects.  It requires a district 

court to discern the subjective purposes that motivated a document and 

identify just one predominant purpose, when a document plainly can 

have “multiple [overlapping] purposes.”  Kellogg, 756 F.3d at 760.  As 

the D.C. Circuit recognized, the protections of the attorney-client 

privilege cannot hinge on a district court’s after-the-fact parsing of 

whether legal advice represents 50.1% of a dual-purpose 

communication’s purpose or 49.9% of it.   

Thus, because this Court’s precedent did not compel the single-

primary-purpose test, which conflicts with principles of common law 

and the weight of authority, and is unworkable, this Court should grant 

this petition and direct the district court to evaluate the assertions of 

attorney-client privilege for dual-purpose communications under the “a 

primary purpose” test.  In other words, the district court should 
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determine whether obtaining or providing legal advice was “one of the 

significant purposes of the communication.”  Id. 

4.  That test, properly applied, would “change the outcome of [the] 

privilege analysis.”  Grand Jury, 23 F.4th at 1094-95.  Uncontroverted 

declarations from Apple’s in-house counsel—the witnesses best situated 

to speak to the purpose of the challenged communications—provided 

critical context for the purpose of the specific emails and their 

attachments, including the lead-up to the January 2019 off-cycle 

announcement, which had meaningful business and legal ramifications.  

See ER-100-02.  These sworn declarations demonstrate that each 

communication had a significant legal purpose—such as seeking or 

receiving legal advice about compliance with the securities laws and 

related SEC regulations—even when it also had a significant business 

purpose of preparing to communicate information about Apple’s 

business to the market.  

Consider the sworn declaration of Apple’s General Counsel 

Katherine Adams with respect to Entry Nos. 174-177.  Her declaration 

explains that a draft presentation for the Board of Directors addressing 

topics arising from foreign trade relations was emailed to her “to solicit 
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[her] input with respect to the legal implications of the foreign trade 

issues discussed in her draft presentation.”  ER-95.  There is no denying 

that, at a minimum, an attorney-client communication soliciting legal 

advice on a draft presentation has a primary legal purpose and is 

privileged under the proper legal standard.  That the final presentation 

also might have had a business purpose does not negate the General 

Counsel’s testimony that the draft was sent to her primarily to seek her 

legal advice.  Indeed, she participated in the e-mail communication 

precisely to provide that advice to Apple’s CEO and other executives.  

See ER-32.   

Take Entry No. 288 as another example.  It is an email from Cook 

to General Counsel Adams and Maestri requesting advice about the 

revenue announcement at the heart of Plaintiff’s securities case.  See 

ER-95-96.  The email references, among other things, whether there 

were legal requirements about announcing the revenue miss.  See id.  

As Adams’ sworn declaration makes clear, Entry No. 288 was sent to 

her in her General Counsel capacity “primarily for a legal purpose”—

seeking her legal advice for the impending revenue announcement.  Id.  

Again, that the revenue announcement had business implications does 
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not negate that the attorney-client communication sent to the General 

Counsel asking for her legal advice had a significant legal purpose and 

is thus privileged.  Were there any question about whether the revenue 

announcement had legal implications, this securities case answers the 

question affirmatively.  

Likewise, consider Entry No. 363.  It is an email to Adams, 

Maestri, and other in-house lawyers at Apple requesting feedback on a 

draft of the Cook letter—plainly a document with major business and 

legal implications.  The declaration from one of the in-house lawyers 

makes clear that the communication was sent “for the purpose of 

soliciting legal advice concerning the contents of the draft[].”  See ER-

102.  Similarly, that declaration explained that Entry No. 365—an 

email from Adams providing detailed comments on the draft Cook 

letter—was a response to the request for legal advice.  Id.  Again, if 

there were any question about whether a communication seeking or 

providing legal advice on the Cook letter has a primary legal purpose, 

one need only look at how Plaintiff has put the letter front and center of 

its securities case.  
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Put simply:  Applying the right legal standard matters.  Only that 

way can Apple’s internal communications with its General Counsel and 

in-house lawyers be protected.  Indeed, for communications like these, it 

is “not useful or even feasible to try to determine whether the purpose 

was A or B when the purpose was A and B.”  Kellogg, 756 F.3d at 759; 

see also United States v. ChevronTexaco Corp., 241 F. Supp. 2d 1065, 

1069 (N.D. Cal. 2002) (“[A]ssessing whether a particular communication 

was made for the purpose of securing legal advice (as opposed to 

business advice) becomes a difficult task.”).  The district court should 

have asked “whether obtaining or providing legal advice was one of the 

[communication’s] significant purposes.”  Kellogg, 756 F.3d at 759-60.  If 

that question had controlled, Apple’s privilege assertions would have 

been upheld.  
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II. This Case Presents An Important Issue Of First 
Impression. 

This case presents an important and unanswered question about 

the scope of the attorney-client privilege for dual-purpose 

communications, which weighs in favor of mandamus relief.3 

First, defining the proper scope of the attorney-client privilege for 

dual-purpose communications is vital to the business community.  The 

attorney-client privilege “serves broader public interests in the 

observance of law and administration of justice” by allowing “clients to 

make ‘full and frank’ disclosures to their attorneys, who are then better 

able to provide candid advice and effective representation.”  Mohawk, 

558 U.S. at 108 (quoting Upjohn, 449 U.S. at 389).  But under the 

district court’s decision here, businesses cannot be certain about how 

judges will, after the fact, weigh the overlapping legal and non-legal 

 
3 “The fourth and fifth Bauman factors are often mutually exclusive.”  
Mersho, 6 F.4th at 903 (quoting San Jose Mercury News, Inc. v. U.S. 
Dist. Ct.—N. Dist., 187 F.3d 1096, 1103 (9th Cir. 1999)).  Because the 
fifth factor favors mandamus relief here, the fourth factor—whether the 
district court’s order “is an oft-repeated error, or manifests a persistent 
disregard of the federal rules”—is not implicated.  Id. at 898; see also 
Valley Broad. Co. v. U.S. Dist. Ct. for Dist. of Nev., 798 F.2d 1289, 1292 
n.3 (9th Cir. 1986) (“[I]t is difficult to envision a case that involves both 
an oft-repeated error as well as an issue of law of first impression.”).   



 

31 

concerns that motivated a particular communication.  And as the D.C. 

Circuit recognized when it granted mandamus relief in Kellogg, 

“uncertainty matters in the privilege context,” because “an ‘uncertain 

privilege … is little better than no privilege at all.’”  756 F.3d at 763 

(quoting Upjohn, 449 U.S. at 393). 

Moreover, absent this Court’s intervention, privilege disputes over 

dual-purpose communications will only increase in frequency:  “Given 

our increasingly complex regulatory landscape, attorneys often wear 

dual hats, serving as both a lawyer and a trusted business advisor.”  

Grand Jury, 23 F.4th at 1090.  The question of which version of the 

primary-purpose test should apply to dual-purpose communications is 

important enough that a pending petition for certiorari in Grand Jury 

has attracted support from several prominent amici, including the 

Chamber of Commerce of the United States of America.  See No. 21-

1397 (U.S.), https://tinyurl.com/mu3jfhmh.4   

Second, as discussed above, whether Kellogg’s “a primary purpose” 

test should apply to dual-purpose communications is a question of first 

 
4 The Supreme Court was scheduled to consider the Grand Jury petition 
at its September 28 conference. 
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impression in this Court.  Grand Jury expressly left that question 

unanswered.  23 F.4th at 1094-95.  Although Grand Jury addressed a 

related question of whether to apply the “primary purpose” test or the 

“because of” test, id. at 1091, “[t]here are no cases from the Ninth 

Circuit guiding district courts on how to consider” the attorney-client 

privilege for communications where obtaining or providing legal advice 

is one—but not the only—primary or significant purpose, Mersho, 6 

F.4th at 903.  Thus, this Bauman factor favors granting Apple’s 

petition. 

III. Apple Has No Other Adequate Means For Obtaining Relief 
And Will Suffer Prejudice That Cannot Be Corrected On 
Appeal. 

The remaining Bauman factors look to “whether (1) the party 

seeking the writ has no other adequate means, such as direct appeal, to 

attain the relief [it] desires,” and whether “(2) the petitioner will be 

damaged or prejudiced in a way not correctable on appeal.”  Bauman, 

557 F.2d at 654.  Both factors are easily met here.   

First, mandamus is the sole practical means by which Apple can 

attain redress.  The challenged discovery order is not a “final, 

appealable order[]” under 28 U.S.C. § 1291.  SG Cowen Sec. Corp. v. 
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U.S. Dist. Court for N. Dist. of Cal., 189 F.3d 909, 913 (9th Cir. 1999).  

Nor is it subject to immediate appeal under the collateral-order 

doctrine.  Mohawk, 558 U.S. at 107-13.  And while Apple sought 

certification under 28 U.S.C. § 1292(b), the district court denied that 

request.  ER-2-6.   

An ordinary appeal from final judgment is also an inadequate 

alternative.  Because an order compelling disclosure of privileged 

documents “conclusively determine[s]” that the information will be 

provided to the opposing party, such an order is “effectively 

unreviewable on appeal from a final judgment.”  In re Copley Press, Inc., 

518 F.3d 1022, 1025 (9th Cir. 2008).  What is more, compliance with a 

discovery order would moot an appeal of that order.  SG Cowen, 189 

F.3d at 914.   

Nor would inviting sanctions or a contempt order provide an 

adequate vehicle for seeking relief.  Because a party generally cannot 

appeal a civil contempt order until after final judgment, “mandamus is 

the only method available to [Apple] to obtain review, prior to final 

judgment, of the district court’s order compelling production” of 

documents that Apple contends are privileged.  Admiral Ins., 881 F.2d 
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at 1491.  And although a criminal contempt order would be immediately 

appealable as a collateral order, Koninklijke Philips Elecs. N.V. v. KXD 

Tech., Inc., 539 F.3d 1039, 1042 (9th Cir. 2008), courting contempt is 

not a real (or sensible) option.  Apple has no way of predicting the type 

of contempt order that the district court might impose.  See Wright & 

Miller, 15B Fed. Prac. & Proc. Juris. § 3914.23, Finality—Orders Prior 

to Trial—Discovery Orders (2d ed.) (“[A] party who wishes to pursue the 

disobedience and contempt path to appeal cannot know whether the 

resulting contempt order will be appealable.”). 

Finally, Apple will suffer irreparable harm absent mandamus 

relief.  “Once information is published, it cannot be made secret again.”  

Copley Press, 518 F.3d at 1025.  Stated differently, production of the 

documents would destroy the very privilege Apple seeks to protect.  

“[A]n appeal after disclosure of the privileged communication is an 

inadequate remedy” for the “irreparable harm a party likely will suffer 

if erroneously required to disclose privileged materials or 

communications.”  Admiral Ins., 881 F.2d at 1491; see also In re 

BankAmerica Corp. Sec. Litig., 270 F.3d 639, 641 (8th Cir. 2001) 
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(issuing writ of mandamus because “an appeal after disclosure of the 

privileged communication is an inadequate remedy”).5   

The harm that will result from the discovery order is “particularly 

injurious,” Mohawk, 558 U.S. at 110—not only to Apple, but also to 

every company in need of legal advice navigating our complex 

regulatory regime and going about its essential business.  See Upjohn, 

449 U.S. at 390.  Companies like Apple need reassurance from this 

Court that they can rely on “full and frank communications” with their 

attorneys when pursuing a particular course of action.  Id. at 389.   

In short, requiring Apple to comply with the discovery order and 

await final judgment to seek review is no remedy at all.  Mandamus is 

the only adequate path available to Apple to seek redress.   

  

 
5 Other circuits have also found disclosure of privileged information 
irreparable.  See, e.g., Kellogg, 756 F.3d at 761 (in granting mandamus, 
finding post-judgment appeal of disclosure order inadequate where “the 
cat is out of the bag”); United States v. Punn, 737 F.3d 1, 11 (2d Cir. 
2013) (“subpoenas directed to attorneys … often present potentially 
irreparable disclosures of privilege”); In re Pros. Direct Ins. Co., 578 
F.3d 432, 438 (6th Cir. 2009) (harm would be irreparable “because a 
court cannot restore confidentiality to documents after they are 
disclosed”); Sporck v. Peil, 759 F.2d 312, 314 (3d Cir. 1985) (“the harm 
caused by identifying the selected documents would be irreparable”). 
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CONCLUSION 

This mandamus petition does not present an esoteric academic 

question about the proper scope of the attorney-client privilege.  It 

presents the question that Grand Jury left open, in a context where the 

answer matters.  And it highlights the importance of getting that 

answer right to allow modern businesses to operate effectively.  A 

company’s internal attorney-client communications that have a primary 

legal purpose ought to be protected, and the confidentiality the privilege 

seeks to protect cannot simply vanish when those communications 

share a significant business purpose.   

The Court should issue a writ of mandamus directing the district 

court to vacate the challenged order and assess whether obtaining or 

providing legal advice was one of the significant purposes of the 

disputed attorney-client communications. 
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