
 

 

 

  

 

September 20, 2021 

 

VIA ECF 

Hon. Jacqueline Scott Corley 

United States Magistrate Judge 

United States District Court for the  

Northern District of California, San Francisco Division 

450 Golden Gate Avenue 

San Francisco, California 94102 

 

Re: In re Volkswagen “Clean Diesel” Mktg., Sales Practices, and Prods. Liab. Litig.,  

MDL No. 2672 CRB & SEC v. Volkswagen AG et al., No. 19-cv-01391  

 

Dear Magistrate Judge Corley: 

 

Pursuant to the parties’ Notice of Discovery Dispute (see Dkt. 7857 in MDL No. 2672) and 

Judge Breyer’s referral of the dispute to this Court (see Dkt. 66 in Case No. 19-cv-01391), Plaintiff 

the U.S. Securities and Exchange Commission (“SEC” or “Plaintiff”) and defendants Volkswagen 

AG (“VWAG”), Volkswagen Group of America Finance, LLC (“VWGoAF”) (collectively, 

“Volkswagen”) and Martin Winterkorn (with Volkswagen, “Defendants”) respectfully submit the 

attached Joint Statement addressing a discovery dispute concerning two issues related to the terms 

of a protective order in the above-captioned Action. 

 

The Parties are generally available for a telephonic or in-person oral argument at the 

Court’s convenience. 

 

Respectfully submitted, 

 

 

/s/ Robert J. Giuffra 

  

 

/s/ Daniel J. Hayes 

Robert J. Giuffra, Jr.  

Sharon L. Nelles  

Suhana S. Han  

Matthew A. Schwartz 

Christopher J. Dunne 

Elizabeth N. Olsen 

Elizabeth V. Young 

SULLIVAN & CROMWELL LLP 

125 Broad Street 

New York, New York 10004 

Telephone: (212) 558-4000 

Facsimile: (212) 558-3588 

 

Attorneys for Defendants Volkswagen AG 

 Daniel J. Hayes 

Eric Phillips 

Kevin A. Wisniewski 

U.S. Securities and Exchange Commission 

Chicago Regional Office 

175 W. Jackson Blvd., Suite 1450 

Chicago, Illinois 60604 

Telephone: (312) 353-3368 

Facsimile: (312) 353-7398 

 

 

Attorneys for Plaintiff United States 

Securities and Exchange Commission  
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amd Volkswagen Group of America 

Finance, LLC 

 

/s/ Gregory P. Joseph                                        

Gregory P. Joseph (admitted pro hac vice) 

Peter R. Jerdee (admitted pro hac vice) 

Christopher J. Stanley (admitted pro hac vice) 

JOSEPH HAGE AARONSON LLC 

485 Lexington Avenue, 30th Floor 

New York, New York 10017 

Telephone: (212) 407-1210 

Facsimile: (212) 407-1280 

 

Attorneys for Defendant Martin Winterkorn 
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Issue No. 1. The Parties disagree over whether the Protective Order should include the 

“SEC Permissible Uses” provision proposed by Plaintiff.   

SEC’s Proposed Provision: “7.5 SEC Permissible Uses. Notwithstanding any other 

provision in this Order, the SEC may, with prior written notice provided to the Designating Party, 

unless prohibited by law from providing such notice, disclose Protected Material to U.S. federal, 

state, or foreign governments, or regulatory authorities. Upon receiving notice of the SEC’s intent 

to disclose Protected Material under this provision, the Designating Party may challenge such 

disclosure in the same manner and pursuant to the same restrictions as outlined below in Section 

8.” 

The SEC seeks inclusion of the provision. The Defendants propose a Protective Order that 

does not include the provision.1  

SEC’s Position. First, the SEC is an independent federal agency charged by Congress with 

civil enforcement of the federal securities laws. Congress has authorized the SEC to share 

nonpublic information in its possession with other government agencies and to provide 

information to the Department of Justice. See Securities Act Section 20(b) [15 U.S.C. § 77t(b)]) 

(“The Commission may transmit such evidence as may be available concerning such acts or 

practices to the Attorney General who may, in his discretion, institute the necessary criminal 

proceedings under this subchapter.”); Securities Exchange Act Section 21(d) [15 U.S.C. § 78u(d)] 

(same), 17 C.F.R. § 240.24c-1 (access to nonpublic information). Consistent with this 

Congressional intent, courts have recognized the SEC’s right to share evidence acquired through 

civil discovery with criminal prosecutors. United States v. Fiore, 381 F.3d 89, 94 (2d Cir. 2004) 

(citing SEC v. Dresser Industries, Inc., 628 F.2d 1368, 1385 (D.C. Cir. 1980) (en banc)). Although 

the dispute in Dresser Industries dealt with SEC and DOJ parallel investigations, the D.C. Circuit 

recognized “[t]he statutes impose no limitation on when this transmittal may occur” and rejected 

as unpersuasive and “weak authority,” a separate district court ruling that “ordered the SEC ‘not 

to furnish the U.S. Attorney specially with any information procured in the course of discovery’” 

because the “court offered no authority for this order nor, indeed, any reason for its application.” 

Id., 628 F.2d at 1385-86. Indeed, the sharing of “confidential information” between government 

agencies “can be readily justified as in the public interest.” New York v. Grand River Enterprises 

Six Nations, Ltd., 14-CV-910A(F), 2020 WL 3989337, at *2 (W.D.N.Y. July 15, 2020) (court 

refused to enter defendants’ proposed protective order, which prohibited State of New York from 

sharing defendants’ confidential information with other law enforcement, government or other 

regulatory agencies).  

Second, Defendants cannot demonstrate the “good cause” required both by the Federal 

Rules of Civil Procedure and the parties’ proposed Protective Order (“PO”) to prevent the SEC 

                                                 
1  Plaintiff’s Proposed Protective Order is attached hereto as Exhibit 1. Defendants’ Proposed 

Protective Order is attached hereto as Exhibit 2. A Comparison of Defendants’ and Plaintiff’s 

Proposed Protective Orders is attached hereto as Exhibit 3.  
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from sharing any documents with domestic and foreign governments. Pursuant to Rule 26(c)2, a 

party seeking to restrict the disclosure or publication of information must demonstrate “good 

cause” for the restrictions. Byrd, 307 F.3d at 1210 (party opposing disclosure must show “good 

cause” why a protective order is necessary). As relevant here, both Rule 26(c)(1)(G) and the 

proposed PO recognize that “good cause” may exist to protect Defendants’ legitimate trade secrets 

and other proprietary or confidential information. (Rule 26(c)(1)(G); Ex. 3 § 2.3: the documents 

must “contain[] confidential or sensitive non-public information, including business, commercial, 

technical, marketing, planning, personal, research, or financial information”.) The purpose of this 

is to prevent Defendants’ confidential business information from being obtained by its business 

competitors. Defendants, however, have not limited their confidentiality designations to secret 

business information or other confidential business or personal information. To date, and in 

violation of the PO’s prohibition against “mass” designations (Exs. 1 and 3 § 5.1), they have 

designated nearly every page of every document produced in discovery as “CONFIDENTIAL” or 

“HIGHLY CONFIDENTIAL.”3 Thus, if Defendants prevail on this point, the SEC will be 

precluded from sharing any information or documents obtained during discovery with any federal, 

state, or foreign authorities who are investigating VW’s conduct and request assistance from the 

SEC.   

Moreover, even assuming Defendants have valid business reasons for designating some of 

their documents confidential in order to keep them out of the hands of their competitors or to 

prevent sensitive personal information from being publicly disclosed, no “good cause” exists to 

prevent the SEC from sharing such information with other government agencies who request it. 

See Grand River Enterprises, 2020 WL 3989337, at *2 (finding defendants failed to demonstrate 

“good cause” justifying protective order that would limit plaintiff’s sharing of its confidential 

information with other government agencies). Government personnel are not Defendants’ business 

competitors, and they have no interest in misappropriating or otherwise misusing VW’s trade 

secrets or other confidential information. Rather, like the categories of persons identified in Section 

7.2 of the proposed PO (such as the Court’s staff), their only interest in the information would 

relate to the performance of their official jobs in the interest of the public. And they are subject to 

an array of rules, regulations, and ethical obligations restricting their use or disclosure of 

information obtained in their official capacities.  

Lastly, courts have entered protective orders allowing the SEC to disclose documents 

designated confidential to other government personnel. See, e.g., SEC v. Collector’s Coffee, Inc., 

                                                 
2  The parties’ proposed PO incorporates Rule 26. (Ex. 3 §1.2: purpose of PO is to ensure 

that protection for confidential and/or privileged information “is afforded only to material entitled 

to such treatment, pursuant to the Court’s inherent authority, its authority under Federal Rules of 

Civil Procedure 16 and 26, the Court’s Local Civil Rules, the judicial opinions interpreting such 

Rules, and any other applicable law.”) 

3  This is based on the SEC’s partial review of the documents Defendants have produced in 

discovery. To date, Defendants have produced over 4.5 million pages of document in discovery, 

and the SEC has not been able to review them all. However, based on that partial review, it 

appears Defendants have designated as confidential all or substantially all of the documents they 

have produced during discovery.  
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19 Civ. 4355-LGS-GWG (S.D.N.Y.) (ECF 322, 326 and 327 ¶14(j)) (over defense objection, 

holding SEC may disclose documents marked confidential to “government personnel in 

connection with any parallel criminal case”); SEC v. Ustian, 16-cv-03885 (N.D. Ill.) (ECF 78 ¶ 

5(d)); SEC v. Sayid, 17-cv-02630-JFK-AJP (S.D.N.Y.) (ECF 54 ¶ 4).4 In this case, the SEC has 

agreed to provide Defendants with additional protections. The SEC has agreed to give Defendants 

(or any other Designating Party) advance notice of its intent to disclose documents marked 

confidential, thereby allowing Defendants an opportunity to seek relief from the Court prior to the 

disclosure of the information. (See SEC PO, Ex. 1, §§7.5 and 8: requiring the SEC to give 

Defendants “prior written notice” of its intent to disclose confidential material to governments or 

regulators, unless prohibited by law from doing so, and an opportunity to ‘challenge such 

disclosure” in Court.)  5 

                                                 
4  Defendants’ reliance below (fn. 8) on a handful of protective orders entered in SEC cases 

over the past decade—for the proposition that the SEC has “stipulated [to] protective orders in 

numerous other cases without any similar Permissible Uses Provision”—is mistaken. Most of the 

orders do not support Defendants’ position. See, e.g., SEC v. Aggarwal, No. 15-cv-06460-TJH 

(C.D. Cal. June 27, 2016), ECF No. 87 ¶¶ 2, 5 (order restricted Defendants’—not SEC’s—

disclosure of “names, addresses, and trading information of non-parties” contained in certain 

“blue sheet” data that the SEC produced to Defendants); SEC v. Jupiter Grp. Cap. Advisors LLC, 

No. 11-cv-00291-LEK, (D. Haw. Nov. 28, 2011), ECF No. 58 (order entered over SEC 

objections); SEC v. Welch, No. 17-cv-01968-JFW (C.D. Cal. Jan. 5, 2018), ECF No. 51 ¶¶ A-E 

(stipulated purpose of protective order, which only covered certain personally identifiable 

information [“PII”] included in documents the SEC obtained during its investigation, was simply 

to allow the SEC to produce the documents to the other parties without having to first redact all 

PII).  

 
5  Defendants’ contention that the SEC’s proposed PO does not actually give “the 

Designating Party an opportunity to seek relief” (pp. 9–10, infra) is nonsensical. Section 7.5 of the 

SEC’s PO requires the SEC to give Defendants prior written notice of its intent to disclose, and 

gives Defendants the right to challenge the disclosure in Court in accordance with the challenge 

procedure set forth in Section 8.  Section 8 allows a Designating Party to seek a protective order 

from the Court if it receives notice that its confidential material might be disclosed to a third party.  

In this situation, upon receiving a request from another government agency, the SEC would give 

notice to Defendants of the SEC’s intent to disclose, thereby triggering Defendants’ right to seek 

a protective order from the Court. Because the SEC would be required to give Defendants notice 

and an opportunity to object, Defendants’ citation to this Court’s prior order (infra, p. 6) precluding 

DOJ Civil from sharing discovery materials with a German law firm actually supports the SEC’s 

position.  That decision proves Defendants are adequately protected because, if necessary, this 

Court will decide what, if any, confidentially-designated documents the SEC can share with other 

government authorities and under what conditions. And for the same reason, Defendants’ reliance 

(fn. 10) on United States v. Education Mgt. LLC, 2103 WL 1568060 (W.D. Pa. Mar. 14, 2013) is 

misplaced. There, the court adopted a protective order containing a notice and opportunity-to-

object provision similar to the one the SEC proposes here. 2013 WL 1568060, at *3, *7-*9; see 

also Janfeshan v. U.S. Customs and Border Protection, 2018 WL 741369, at *3 (E.D.N.Y. Feb. 7, 
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 Defendants’ Position. Plaintiff asks this Court to include a provision that would permit 

Plaintiff to share, entirely at Plaintiff’s discretion, any Protected Material with “U.S. federal, state, 

or foreign governments, or regulatory authorities.”  (emphasis added).  To the extent that U.S. and 

non-U.S. governments or regulators seek to obtain Defendants’ confidential material, they should 

do so through the legal channels specifically designed to obtain such material (and provide 

Defendants with the right to object).  Indeed, over the past five years, U.S. and non-U.S. regulators 

have received millions of pages of documents from Defendants by invoking the procedures 

specified for doing so.  This Court should not allow Plaintiff to circumvent these rules to distribute 

Defendants’ confidential materials to other authorities simply because Plaintiff has sued 

Defendants in court.  Notably, at least one court in this Circuit recently rejected the SEC’s effort 

to obtain a materially similar provision in another PO.  See SEC v. Pulier, 2020 WL 553571, at 

*1, 3 (C.D. Cal. Jan. 30, 2020) (emphasizing that “the SEC ha[d] not provided any reasoning or 

authority” justifying the inclusion of a provision stating that “notwithstanding any other provision 

of this Protective Order” the SEC could “share, disclose, or produce any information received in 

connection with this action with any other federal or state authority, agency or department”).6  This 

Court should also do so.  

First, Volkswagen will face specific, foreseeable harm if the Court adopts Plaintiff’s 

proposed provision.  For example, this proposed provision would permit Plaintiff to share 

Protected Material with the DOJ’s Civil Division (“DOJ Civil”), which could then share the 

information with DOJ Civil’s private German outside counsel for use in litigation against 

Volkswagen in Germany brought by the U.S. Thrift Savings Plan (“TSP”).  The TSP action is one 

of roughly 1,600 cases consolidated before the Higher Regional Court of Braunschweig.  Once 

filed in German court, Volkswagen’s materials would be broadly available to all plaintiffs in these 

approximately 1,600 other cases.  There is no provision of German law that would allow a German 

court to limit access to this information to just German counsel for the TSP.  This concern is not 

speculative or hypothetical: DOJ Civil previously sought to share materials produced by 

Volkswagen in the MDL with its private German outside counsel.  This Court recognized that 

“German discovery rules are generally stricter than those in the United States,” and “if [DOJ] Civil 

Division were permitted to share Discovery Material with [its German counsel], Volkswagen 

would not receive the protections contemplated by these narrower German rules.”  (Sept. 15, 2017 

Order, MDL, ECF No. 3815, at 3.)  On that basis, the Court correctly rejected DOJ Civil’s attempt 

“to end-run around German discovery rules.”  (Id. at 8.)  The Court should do the same here. 

                                                 

2018) (adopting protective order, over plaintiff’s objection, that ensures plaintiff will be given 

notice and “an opportunity to object and be heard” before U.S. can share confidential information 

with other agencies). 
6  See also SEC v. Garber, 2014 WL 407079, at *1 (S.D.N.Y., Jan. 30, 2014) (rejecting SEC’s 

proposed language for confidentiality order that would permit it to use the produced materials “for 

law enforcement activities and otherwise to regulate, administer and enforce the federal securities 

laws, including by sharing information with other law enforcement agencies,” because “there is 

no basis for giving the SEC carte blanche to pass the [produced materials] along to any agency 

that might conceivably have some interest, as yet inchoate, in investigating the defendants.”)  

(emphasis added.) 
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Second, “dissemination of confidential discovery documents for non-judicial purposes is 

unusual and rightly so,” because the discovery rules compel parties “to divulge information ‘for 

the sole purpose of assisting in the preparation and trial, or the settlement, of litigated disputes.’”  

Macias v. City of Clovis, 2015 WL 7282841, at *6 (E.D. Cal. Nov. 18, 2015) (quoting Seattle 

Times Co. v. Rhinehart, 467 U.S. 20, 34 (1984)).  It is “widespread practice” for protective orders 

to “bar[] use of disclosed confidential information for non-litigation purposes,” Catch A Wave 

Techs. v. Sirius XM Radio, Inc., 2013 WL 9868422, at *1 (N.D. Cal. Aug. 6, 2013), including 

where a federal agency is the plaintiff.  See, e.g., EEOC v. ABM Indus. Inc., 2010 WL 785819, at 

*6–7 (E.D. Cal. Mar. 4, 2010) (confidential information could be used “only in connection with 

the instant litigation”).   

Plaintiff’s status as a government agency does “not entitle [it] to special consideration 

concerning the scope of discovery, especially when it voluntarily initiates an action.”  SEC v. 

Collins & Aikman Corp., 256 F.R.D. 403, 414 (S.D.N.Y. 2009).  None of the cases that Plaintiff 

cites suggests that the SEC is exempted from the normal rules and practices of civil discovery.  

United States v. Fiore, 381 F.3d 89, 94 (2d Cir. 2004), and SEC v. Dresser Indus., Inc., 628 F.2d 

1368, 1385 (D.C. Cir. 1980), discuss only the SEC’s use of materials it obtained through SEC 

investigations rather than through civil discovery in litigation brought by the SEC.7  Even 

Plaintiff’s own characterization of these cases as “recogniz[ing] the SEC’s right to share evidence 

acquired through civil discovery with criminal prosecutors” underscores their inapplicability to 

this dispute over a provision that would permit Plaintiff to share Defendants’ Protected Material 

with all “U.S. federal, state, or foreign governments, or regulatory authorities” not merely 

“criminal prosecutors.”  (Plaintiff’s Position at 3.)  New York v. Grand River Enters. Six Nations, 

Ltd., 2020 WL 3989337 (W.D.N.Y. July 15, 2020), is likewise inapposite.  Unlike Plaintiff’s 

proposed provision here, the protective order in Grand River permitted disclosure of confidential 

information obtained in discovery to other governmental agencies “on condition that such 

proposed recipient agree to be bound by the Order with respect to maintaining the confidential 

status of the Defendants’ information.”  2020 WL 3989337, at *1. (emphasis added).  There, the 

court concluded that because “[p]laintiff seeks to prohibit further violations of federal and state 

law with respect to [d]efendants’ alleged continued importation of untaxed cigarettes thereby 

contributing to the well-documented public health hazard” the plaintiff’s sharing of discovery 

materials with “sister agencies” “can be readily justified as in the public interest.”  Id. at *2 

(emphasis added).  These considerations are not present here. 

Further, none of the statutes or regulations identified by Plaintiff require the SEC to share 

materials produced through civil discovery in litigation initiated by the SEC with other regulators, 

much less foreign regulators.  See SEC v. Merrill Scott & Assocs., Ltd., 600 F.3d 1262, 1273 (10th 

                                                 
7  Indeed, the court in Dresser noted the significance of this difference in declining to follow 

SEC v. Gilbert, in which the court had “ordered the SEC not to furnish the U.S. Attorney specially 

with any information procured in the course of discovery in this case,” 79 F.R.D. 683, 687 

(S.D.N.Y. 1978), as Gilbert dealt with “defendant’s request for a protective order under the 

discovery rules of the Federal Rules of Civil Procedure as contrasted to an investigative subpoena 

enforcement proceeding as in this case” such that its “procedural posture” was “distinguishable.”  

Dresser, 628 F.2d at 1386 (emphasis added).  
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Cir. 2010) (“Because, based on these statutes the SEC’s ability to share information with other 

governmental authorities represents a permissive power rather than a mandatory duty, it does not 

provide an extrinsic limit on the SEC’s ability to enter into binding protective orders.”).8   

Plaintiff’s claim that it “will be precluded from sharing any information or documents 

obtained during discovery with any federal, state, or foreign authorities who are investigating 

VW’s conduct and request assistance from the SEC” is wrong.  (Plaintiff’s Position at 4.)9  Nothing 

in the Protective Order prevents Plaintiff from sharing with such authorities the “approximately 2 

million pages of documents” it received throughout the course of its investigation.  (Declaration 

of Jeffrey A. Shank Concerning SEC’s Volkswagen Investigation, ECF No. 24 ¶ 5.)  Plaintiff also 

ignores that governmental agencies have numerous mechanisms through which they can attempt 

to seek Defendants’ confidential materials.  See, e.g., U.S. v. Epstein, 1998 WL 67676, at *2 

(S.D.N.Y. Feb. 19, 1998) (refusing to enter protective order permitting plaintiff to share 

defendant’s confidential discovery materials with other government agencies despite recognizing 

“the strong public interest in obtaining all relevant evidence required for law enforcement 

purposes,” because “the Government as investigator has awesome powers that render unnecessary 

its exploitation of the fruits of private litigation”) (quoting Martindell v. Int’l Tel. & Tel. Corp., 

594 F.2d 291, 295 (2d Cir. 1979)).10     

                                                 
8  These statutes did not prevent the SEC from entering into stipulated protective orders in 

numerous other cases without any similar Permissible Uses Provision.  See, e.g., SEC v. 

Sabrdaran, No. 3:14-cv-04825-JSC (N.D. Cal. Apr. 23, 2015), ECF No. 42; SEC v. Aggarwal, 

No. 15-cv-06460-TJH (C.D. Cal. June 27, 2016), ECF No. 87; SEC v. Welch, No. 17-cv-01968-

JFW (C.D. Cal. Jan. 5, 2018), ECF No. 53; SEC v. Jupiter Grp. Cap. Advisors LLC, No. 11-cv-

00291-LEK, (D. Haw. Nov. 28, 2011), ECF No. 58; SEC v. Goldstone, No. 12-cv-00257-JB (D. 

N.M Feb. 25, 2013), ECF No. 148; SEC v. ICP Asset Management, LLC, et al., No. 10-cv-04791-

LAK (S.D.N.Y. Nov. 4, 2010), ECF No. 33.   

9  To the extent Plaintiff complains that nearly all of the materials produced by Defendants 

thus far have been designated “Confidential,” almost all of these productions were reproductions 

of prior productions to the DOJ or in the Private Bondholder Action, which retained the same 

confidentiality designations as the initial productions.  Consistent with the Protective Order, if 

Defendants determine “that information or items that it designated for protection do not qualify 

for protection,” they will promptly notify Plaintiff to change the designation.  (Comparison of 

Defendants’ and Plaintiff’s Proposed Protective Orders, Ex. 3, ¶5.1)  

10  See also, e.g., United States v. Educ. Mgmt. LLC, 2013 WL 1568060, at *7-9 (W.D. Pa. 

Mar. 14, 2013), report and recommendation adopted, 2013 WL 1601346 (W.D. Pa. Apr. 12, 2013) 

(rejecting plaintiffs’ proposed protective order, which would have permitted them to disclose 

confidential materials “to any agency of the United States,” explaining that “[d]eclining to accept 

[p]laintiffs’ proposal hardly leaves [governmental] agencies unable to obtain information…if other 

agencies wish to obtain the information, they [may]…conduct their own investigation into 

defendants’ activities using the statutory and regulatory tools granted any particular agency”); 

Massachusetts v. Mylan Labs., Inc., 246 F.R.D. 87, 91-92 (D. Mass. 2007) (rejecting plaintiff’s 

argument that it should be permitted to share protected material with other “law enforcement 
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More fundamentally, there is “no right to use pretrial discovery in one case for the 

prosecution of another case,” but “a party does have an interest in preventing the dissemination of 

confidential information.”  Sasu v. Yoshimura, 147 F.R.D. 173, 176 (N.D. Ill. 1993).  Plaintiff does 

not (and cannot) contend that its ability to litigate this Action will be impaired in any way if it is 

not permitted to share Defendants’ confidential material with other government agencies.  See 

Seiter v. Yokohama Tire Corp., 2009 WL 2461000, at *1-2 (W.D. Wash. 2009) (granting 

defendant’s motion for a protective order where plaintiff was not able to show “how this limited 

protective order confining the use of confidential information to the current litigation hinders 

[plaintiff’s] ability to prove his case” noting that “[s]hould Plaintiff believe after disclosure that 

this information is not properly subject to the protective order, he may challenge the designation.”).   

Third, Plaintiff’s argument that protective orders are designed primarily to protect 

confidential business information is both wrong and beside the point.  “The law . . . gives district 

courts broad latitude to grant protective orders to prevent disclosure of materials for many types 

of information, including, but not limited to, trade secrets or other confidential research, 

development, or commercial information,” and a court may issue any order “which justice requires 

to protect a party or person from annoyance, embarrassment, oppression, or undue burden.”  

Phillips ex rel. Estates of Byrd v. Gen. Motors Corp., 307 F.3d 1206, 1210–11 (9th Cir. 2002) 

(quoting FED. R. CIV. P. 26(c)) (emphasis in original).  Discovery here will include highly 

confidential material beyond confidential business information and trade secrets, including 

personal data subject to foreign data privacy laws.11  Defendants have a compelling interest in 

protecting such information from public disclosure, as any violation of these foreign laws could, 

among other things, result in substantial administrative fines.12   

Moreover, because Plaintiff’s proposed provision imposes no restriction whatsoever on 

what a recipient can do with documents it receives from Plaintiff, the inclusion of this provision 

in the PO would create the real risk that Defendants’ “confidential business information” would 

ultimately be “obtained by its business competitors.”  (Plaintiff’s Position at 4.)  Plaintiff’s 

speculation that all “personnel” of every “U.S. federal, state, or foreign governments, or regulatory 

authorit[y]” are subject to some unspecified “array of rules, regulations, and ethical obligations 

restricting their use or disclosure” of Defendants’ confidential information is plainly insufficient.  

                                                 

personnel seek[ing] the protected information [] for investigatory purposes” because 

“governmental entities have at their disposal special investigatory abilities” such that “the third-

party law enforcement personnel would be able reasonably to obtain the information through 

alternative means”). 

11  Personal Data is broadly defined as “any information relating to an identified or identifiable 

natural person.” GDPR Art. 4(1), available at INTERSOFT CONSULTING (last visited July 16, 2021), 

https://gdpr-info.eu/art-4-gdpr.   

12   “For especially severe violations…the fine framework can be up to 20 million euros, 

or…up to 4 % of their total global turnover of the preceding fiscal year, whichever is higher” and 

even less severe violations can result in “fines of up to 10 million euros, or…up to 2% of its entire 

global turnover of the preceding fiscal year, whichever is higher.” GDPR Fines / Penalties, 

INTERSOFT CONSULTING (last visited July 16, 2021), https://gdpr-info.eu/issues/fines-penalties 

(citing Art. 58; Art 70; Art. 83; Art. 84 GDPR). 
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(Id.)  The “government personnel” of these various U.S. and foreign governments and regulators 

are not “like the categories of persons identified in Section 7.2” of the proposed Protective Order, 

as Plaintiff claims.  (Id.)  Rather, those persons are authorized to receive Protected Materials 

subject to Section 7.1’s limitation that such materials be used solely for “prosecuting, defending, 

or attempting to settle this Action.”  The individuals with whom Plaintiff seeks to share 

Defendants’ Protected Materials are not subject to such restriction.  

Finally, Plaintiff’s claim that its Permissible Uses provision gives Defendants “an 

opportunity to seek relief,” because “upon receiving a request from another government agency, 

the SEC would give notice to Defendants of the SEC’s intent to disclose” (Plaintiff’s Position at 

5, fn. 5), ignores that Plaintiff’s proposed PO does not actually provide a workable method for a 

Designating Party to prevent disclosure of its Protected Material.  Rather, Plaintiff proposes that a 

Designating Party may challenge Plaintiff’s intended disclosure under that provision “in the same 

manner and pursuant to the same restrictions as outlined below in Section 8.”  (Plaintiff’s Proposed 

Protective Order, Ex. 1 ¶ 7.5.)  But Section 8 addresses a situation in which a Party has received a 

subpoena or court order compelling disclosure.  (Comparison of Defendants’ and Plaintiff’s 

Proposed Protective Orders, Ex. 3 ¶ 8.)  Section 8 thus requires the Receiving Party to provide the 

Designating Party with “a copy of the subpoena or court order” and permits the Designating Party 

to “timely seek[] a protective order” and obtain “a determination by the court from which the 

subpoena or order is issued” (emphasis added) on whether production is necessary.  (Id. ¶ 8.2.)  

Section 8 does not, as Plaintiff suggests, contemplate seeking relief in this Court.  And Plaintiff’s 

contemplated voluntary disclosures to numerous authorities around the world would not be based 

on any court order or subpoena.13   

In any event, it should not be Defendants’ burden to oppose the sharing of Protected 

Material for uses unrelated to this Action in the first instance.  If circumstances arise such that 

Plaintiff believes it should be permitted to share Protected Material with a particular “U.S. federal, 

state, or foreign government[], or regulatory authorit[y]” in response to a specific request, Plaintiff 

should have the burden of asking this Court to modify the Protective Order.  (Plaintiff’s Proposed 

Protective Order, Ex. 1 ¶ 7.5.)14  

                                                 
13  Plaintiff incorrectly claims that the court in U.S. v. Educ. Mgmt. LLC, 2013 WL 1568060, 

“adopted a protective order containing a notice and opportunity-to-object provision similar to the 

one the SEC proposes here.”  (Plaintiff’s Position at 5, fn. 5.)  To the contrary, that court explicitly 

rejected a provision—like that proposed by Plaintiff here—contemplating a procedure for sharing 

confidential materials with governmental agencies that differs from a procedure for non-

governmental third parties.  2013 WL 1568060, at *9.  In declining to adopt a provision that would 

have permitted plaintiff “to disclose any portion of [d]efendants’ confidential information” to “any 

other federal agency,” the court emphasized that “if other agencies wish to obtain the information, 

they adhere to the procedures established for other third party litigants.”  Id.  (emphasis added).   
 
14  Plaintiff also argues that its proposed provision should be included because “courts have 

entered protective orders allowing the SEC to disclose documents designated confidential to other 

government personnel.”  (Plaintiff’s Position at 4.)  In each of those cases, however, the provisions 
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Issue No. 2. The Parties disagree on the language of the “Restriction on Disclosure and/or 

Use in Actions Outside the United States” Provision that should be included in the PO.  

 

The SEC’s Proposed Provision: Restriction on Disclosure and/or Use in Actions Outside 

the United States. Subject to and without modifying or limiting in any manner the language in 

Section 7.5 (SEC Permissible Uses), no Protected Material shall be used, disclosed, shared, 

distributed, or otherwise provided in any manner to any party (including the party’s legal counsel) 

who is suing or being sued by Defendants or their known affiliates in any litigation or 

regulatory/criminal/administrative proceeding pending outside of the United States that relates to 

or arises out of the diesel emissions issue, except that the SEC may share Protected Material with 

foreign legal counsel retained to assist the SEC in this Action so long as they first sign the 

‘Acknowledgment and Agreement to Be Bound’ attached hereto as Exhibit A before receiving any 

Protected Material. 

 

Defendants’ Proposed Provision: Restriction on Disclosure and/or Use in Actions 

Outside the United States. No Protected Material shall be used, disclosed, shared, distributed, or 

otherwise provided in any manner to any party or legal counsel in pending or threatened litigation 

or pending or threatened regulatory/criminal/administrative proceedings outside of the United 

States relating to or arising out of the diesel emissions issue against any of the Defendants or their 

affiliates and/or their respective officers and directors through any other provision of this Order, 

regardless of whether such party or legal counsel can be classified as a consultant or affiliate of 

any U.S. attorney of record in any legal proceeding against any of the Defendants within the United 

States.  

 

SEC’s Position: The SEC objects to the inclusion of Defendants’ provision for several 

reasons. First, for the reasons set forth above, the SEC should not be prevented from sharing 

information with other government agencies (subject to the restrictions and protections set forth in 

the SEC’s proposed PO).  

Second, solely in connection with preparing its case in this Action, the SEC should be 

allowed to share information—even confidential information—with foreign legal counsel who 

may be retained by the SEC in this Action to advise and assist the SEC with foreign discovery, 

including depositions. Before receiving documents designated confidential by Defendants, 

however, foreign counsel would have to sign the confidentiality addendum (titled, “Agreement 

                                                 

included in those protective orders were voluntarily entered into and agreed upon by the parties in 

unrelated actions.  The only example Plaintiff cites involving a disputed Protective Order did not 

involve similar language to that which Plaintiff proposes here.  The provision in SEC v. Collector’s 

Coffee Inc. permitted materials designated Confidential to be shared with “government personnel 

in connection with any parallel criminal case” and only permitted the sharing of materials marked 

“confidential,” not those that were “highly sensitive business or personal information, the 

disclosure of which is highly likely to cause significant harm to an individual or to the business or 

competitive position of the designating party” (marked “attorney’s eyes only,” a heightened 

designation similar to the definition of “Highly Confidential” in the Protective Order here).  No. 

19-cv-04355 (S.D.N.Y. May 12, 2020), ECF No. 327.   
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and Acknowledgment to be Bound”) attached to the proposed PO. This is the same confidentiality 

addendum that all other private parties, such as U.S.-based attorneys, consultants, or experts, 

would be required to sign before receiving confidential information. (See Ex. 3 §§ 1.3, 7.2.) The 

same requirement should apply to foreign attorneys retained to assist the SEC in this Action.  

Third, Defendants’ proposed provision is unduly burdensome and likely unworkable. 

Defendants’ proposed provision effectively precludes the SEC from sharing with foreign attorneys 

any documents produced in discovery—because Defendants have designated all of them 

confidential—if the foreign counsel represents a party involved in any legal or administrative 

proceeding that is pending or “threatened” against any of the Defendants or any of “their affiliates 

and/or their respective officers and directors.” The scope of this exceptionally broad language 

presumably includes lawyers for a non-party witness and also includes “threatened” litigation 

against VW or any one of its dozens ofaffiliates, or any of their respective countless officers and 

directors.  To our knowledge, most if not all of this information—e.g., the names of all of VW’s 

officers and directors, the names of VW’s affiliates, and the names of those affiliates’ respective 

officers and directors—is not readily and easily accessible to the public.  

Just like other third parties who are allowed to receive confidential information under the 

proposed PO, foreign lawyers retained to assist the SEC in this Action should be permitted to 

receive confidential information, provided they sign the confidentiality addendum and agree that 

the Protected Material will not be disclosed or used for any other matter. 

Defendants’ Position.  Defendants are currently involved in numerous litigations outside 

of the United States relating to diesel emissions.  Because discovery in those jurisdictions is much 

more limited than in the United States, some of Defendants’ opponents in those actions have sought 

discovery from Volkswagen through Section 1782, which provides a means for  seeking discovery 

from entities located in the United States in connection with foreign litigation .  Plaintiff’s proposal 

would allow Plaintiff to share the discovery its receives in this U.S. action (including Protected 

Material) with lawyers in foreign jurisdictions, some of whom may be representing Defendants’ 

opponents in those actions relating to diesel emissions. 

Defendants’ proposed provision simply seeks to prevent plaintiffs in these foreign actions 

relating to or arising out of the diesel emissions issue from gaining improper access to their 

Protected Material.  Such a restriction is entirely appropriate and consistent with the law in this 

Circuit.  See, e.g., Foltz v. State Farm Mut. Auto. Ins. Co., 331 F.3d 1122, 1132 (9th Cir. 2003) 

(holding that a collateral litigant’s efforts to obtain access to confidential documents for use in 

other litigation should be evaluated on a case-by-case basis because courts should seek to prevent 

“collateral litigants from gaining access to discovery materials merely to subvert limitations on 

discovery in another proceeding”).  Plaintiff acknowledges that some restriction on the use of 

Protected Material in foreign litigation should be included in the Protective Order.  But Plaintiff’s 

Proposal offers essentially no protection whatsoever, and this Court should adopt Defendants’ 

“entirely sensible” language.  (See, e.g., Sept. 15, 2017 Order, MDL, ECF No. 3815, at 3 

(describing provision in MDL PO preventing discovery from being shared for use in foreign 

litigation as “entirely sensible” because “Volkswagen’s participation in this MDL does not 

obligate it to produce discovery in . . . foreign proceedings” and “the discovery rules in foreign 
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courts can be different from those here, and Volkswagen would understandably want to preserve 

its rights to produce only what is required in each jurisdiction”).  

First, Plaintiff’s proposed provision begins by explicitly stating that it is “[s]ubject to and 

without modifying or limiting in any manner the language in Section 7.5 (SEC Permissible Uses).”  

(Plaintiff’s Proposed Protective Order, Ex. 1 ¶ 7.6.)  As explained above, Plaintiff’s proposed SEC 

Permissible Uses Provision would allow Plaintiff to share Protected Material with any “U.S. 

federal, state, or foreign government[], or regulatory authorit[y]” without imposing any limitation 

on how such government or authority may use the Protected Material—resulting in effectively no 

limitation on the use of Protected Material so long as Plaintiff is able to first place it in the hands 

of a domestic or foreign authority.  (Id.)  This is improper for the reasons previously discussed. 

(See Defendants’ Position at 5-10.)   

Second, Defendants also seek the basic protection that, before Plaintiff shares any Protected 

Material with Plaintiff’s non-U.S. lawyers, those lawyers make the simple representation that they 

are not prosecuting any other claims against Defendants relating to diesel emissions.  Plaintiff is 

wrong in claiming that the Defendants’ proposal is “unduly burdensome” or “unworkable” by 

“effectively preclud[ing] the SEC from sharing with foreign attorneys any documents produced in 

discovery.”  (Plaintiff’s Position at 11.)  Not so.  Defendants’ proposal does not apply to every 

foreign attorney, but is narrowly tailored to prohibit the sharing of Protected Materials with “any 

party or legal counsel” involved in proceedings “relating to or arising out of the diesel emissions 

issue.”  Any foreign counsel that Plaintiff might wish to retain need only conduct a simple conflict 

check of its own internal records to determine if it is involved in any proceedings against 

Volkswagen relating to or arising out of the diesel emissions issue.    

Finally, Plaintiff’s contention that it is sufficient for conflicted foreign counsel actively 

involved in foreign proceedings against Volkswagen related to the emissions issue it retains to sign 

the same agreement that binds its other consultants ignores the significant and unique risks that 

disclosure of Protected Material to foreign counsel may pose to Defendants.  See Intel Corp. v. 

VIA Techs., Inc., 198 F.R.D. 525, 529–30, 532 (N.D. Cal. 2000) (finding “unacceptable risk of 

inadvertent disclosure” which “when evaluated in light of the tremendous potential harm [resulting 

from disclosure] requires greater protection of confidential information by this Court” even where 

counsel with whom party sought to share confidential information “agreed to be bound by the 

Protective Order and not keep copies of [confidential] documents” in office).  As explained infra 

at 6, if German counsel involved in German litigation against Volkswagen were to receive 

Volkswagen’s Protected Material under this provision and then use such Materials—which 

plaintiffs in such action may not have been permitted to receive under German discovery rules—

in German litigation, those Materials would be widely distributed.  To the extent that a foreign 

actor who, after signing the agreement to be bound, nonetheless shared or otherwise used the 

Defendants’ Protected Material in a foreign proceeding, it is not clear that any order issued by this 

Court would be enforceable abroad against such foreign actor.15  Moreover, even if the foreign 

                                                 
15  The “attorneys, consultants, or experts” identified in the category of individuals in Section 

7 of the Protective Order who may receive Protected Material so long as they sign the agreement 

to be bound are also readily distinguishable because, as Plaintiff notes, they are “U.S.-based” and 
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actor were subject to sanction, or the Court were to take appropriate action against Plaintiff for the 

breach, the damage resulting from disclosure of Defendants’ Protected Material in a foreign 

proceeding could not be undone.  The Defendants’ proposed provision presents a workable 

solution that allows Plaintiff to retain and—where necessary—share Defendants’ Protected 

Material with foreign counsel while, by prohibiting disclosure to foreign counsel who are involved 

in diesel emission related litigation against Volkswagen, mitigating the risk that such Protected 

Material is misused.    

                                                 

thus plainly could be subjected to actual consequences from this Court if they were to breach their 

agreement and share the Defendants’ Protected Material.  (Plaintiff’s Position at 11.) 
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ATTESTATION (CIVIL LOCAL RULE 5-1(i)(3)) 

In accordance with Civil Local Rule 5-1(i)(3), I attest that concurrence in the filing of this 

document has been obtained from the signatories. 

 

Dated:  September 20, 2021    SULLIVAN & CROMWELL LLP 
/s/ Robert J. Giuffra, Jr.                        
Robert J. Giuffra, Jr. (admitted pro hac vice) 
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