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In this appeal, Buckley LLP (“Buckley” or “the Firm”) objects to the production 

of communications and other documents which, after an in camera inspection, the 

Business Court found did not contain or seek legal advice and were not made for 

primarily legal purposes.  Buckley does not challenge these findings of fact on this 

appeal.  Instead, Buckley asks this Court to change the law of attorney-client 

privilege in North Carolina and then rule that the Business Court abused its 

discretion in ordering the production of these documents on the theory that any 

document or communication related to this matter is protected by the attorney-client 

privilege, regardless of content. 

In seeking this result, however, Buckley stumbles at the threshold of its Brief, 

misstating both the standard of review and the Business Court’s holding.  On page 1, 
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Buckley claims that the “Issue Presented” is: 

 Did the trial court err in holding that communications between a 
law firm and its outside counsel regarding an investigation of sexual 
harassment allegations against the law firm’s chairman are not 
protected by the attorney-client privilege if the law firm has a policy 
requiring it to investigate such allegations? 

The standard of review is not whether the Business Court committed mere error; the 

issue is whether the Business Court abused its discretion such that its Order “could 

not have been the result of a reasoned decision.” Friday Investment, LLC v. Bally 

Total Fitness of the Mid-Atlantic, 370 N.C. 235, 241 (2017) (citations omitted).  

Moreover, the “holding” framed in this “Issue” is nowhere to be found in the Business 

Court’s Order.  The Business Court never held that a policy to investigate 

harassment meant that communications were not privileged. In fact, the Business 

Court explicitly upheld claims of privilege for communications between Buckley and 

its law firm which were primarily legal or which sought or gave legal advice.  

Because asking the wrong question will only yield the wrong answer, the issue 

before this Court, correctly framed, is: 

Whether the Business Court abused its discretion in holding that in the 
course of an investigation required by a law firm’s policies and 
performed by outside counsel, communications were required to either 
seek or provide legal advice, or be primarily for a legal purpose, before 
they could be withheld as privileged under the attorney-client privilege?  

SUMMARY OF ARGUMENT 

On December 15, 2017, Buckley’s Executive Committee was informed of a 

hearsay statement made by one of its employees concerning conduct that had 

occurred in the past by one of its partners, Andrew Sandler, which was viewed as 
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potential harassment.1  Under the Firm’s Handbook and “Harassment-Free 

Workplace Policy,” the Executive Committee was required to begin a “prompt” 

investigation of this matter.  It did so and, on December 21, 2017, also retained 

outside counsel, Latham & Watkins (“L&W”), to conduct “an internal review of a 

personnel matter.” (SR p 950).2  Between December 21 and December 30, 2017, there 

were a series of meetings between L&W and Buckley and at least 45 separate written 

communications.   Sandler was not informed of and was unaware that he was being 

investigated.  Sandler was not told of the investigation until January 29, 2018, and 

within a week resigned from the Firm, after the partnership threatened to suspend 

him.  Buckley maintains that Sandler’s resignation was “wholly voluntary” and 

unanticipated.  

Yet, even as Buckley was conducting a secret internal personnel investigation 

into these complaints against Sandler, and going so far as to retain an outside law 

firm to assist it in an “unprecedented event,” it was also applying for “Loss of Key 

Employee” coverage from Series 1 of Oxford Insurance Company NC, LLC (“Oxford”), 

coverage that would pay up to $6 Million in the event that Sandler left the Firm.  And 

it did not reveal these complaints, this personnel investigation, or the retention of 

L&W to Oxford during this time.  In the Policy of Insurance (“Policy”) eventually 

issued by Oxford to Buckley on December 30, 2017, coverage is excluded for “any fact, 

                     
1 Sandler was at this time a member of the Executive Committee and the Chairman 
of the Firm.  He was, however, excluded from the events that form the basis for this 
litigation.  
  
2 All references in this Brief will be to the Sealed Record on Appeal (“SR”). 
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circumstances, situation, transaction, threatened Claim . . . which as of the Initial 

Effective date [December 30, 2017], Insured knew or reasonably should have known 

would be likely to result” in the departure of Sandler. (SR p 261 at VI.A).  In addition, 

whether Sandler’s resignation was an independent voluntary act or was the result of 

action taken by the Firm is critical to Buckley’s claims, as the Policy also excludes 

coverage for “any action taken by Insured . . . that is intended by Insured, or that can 

be expected from the standpoint of a reasonable person” to cause a loss. (SR p 261 at 

VI.D).  

Believing that the best evidence of what Buckley actually “believed,” and 

whether Sandler was forced out of the Firm, would be contained in contemporaneous 

emails, Oxford sought the communications surrounding the personnel investigation, 

and specifically communications in December 2017 (while Buckley was seeking 

insurance), and after Sandler’s resignation in February 2018 (when Buckley was 

making a claim under the Policy).  Buckley, however, claimed privilege as to all 1,091 

communications involving L&W, taking the position that any communication either 

directly with or which copied L&W, regardless of content, was privileged. 

Buckley thus sought a “red-line” blanket privilege for any matter involving its 

outside counsel, regardless of whether legal advice was sought, was being given, or 

was involved.  The basis for this position was Buckley’s theory that the retention of 

outside counsel, by itself, created a presumption of privilege for all communications, 

regardless of content.  Chief Judge Louis Bledsoe of the Business Court, however, 

rejected such a red-line rule, a rejection that is consistent with North Carolina law 
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on privilege.  Instead, he held that Buckley and L&W’s investigation into Sandler 

was an employee personnel investigation that was required by the Firm’s Handbook 

and its policies.  As such, it was undertaken primarily for a business purpose and 

thus only communications seeking or providing legal advice (or primarily legal 

advice) would be protected by privilege.  As a consequence, the Business Court found 

that communications in which no legal advice was sought or provided were not 

privileged merely because outside counsel was involved or copied. (SR pp 1959-60, 

1979-2018).  Of the 157 communications at issue, Judge Bledsoe ruled that 22 were 

fully privileged and, after examining the communications line-by-line to determine 

whether they sought or gave legal advice or were primarily concerned with legal 

service, ordered the partial production of 66 other emails and the full production of 

69 emails.  Buckley now claims that in doing so, Judge Bledsoe abused his discretion.  

But, fundamentally, Buckley’s argument gets it backwards.  For example, 

Buckley claims that the “Existence of a [Business] Policy Does Not Waive the 

Privilege.” Brief at 23.  But in so doing Buckley fails to understand that it has the 

burden of proving that a communication is privileged to begin with.  That is, the 

question here is not whether a privilege has been “waived,” but rather whether the 

communications are privileged at all.  The Business Court’s Order simply required 

that to meet its burden, Buckley had to show a particular communication was made 

for the primary purpose of providing legal advice; where that showing was made, the 

communication was withheld. 

Buckley asks this Court to change North Carolina law and apply a 
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presumption that all investigations conducted by outside counsel are privileged.  

Short of that, it seeks to change North Carolina law so that if legal services are simply 

a significant part of an investigation, rather than the primary purpose, all materials 

in the investigation would be deemed privileged.  This change is based upon a D.C. 

Circuit opinion that has not been adopted by any other federal circuit and is contrary 

to a majority of the States that have considered this issue.   

To adopt Buckley’s position on privilege and change North Carolina law would 

be to permit businesses and other organizations in North Carolina to “launder” 

communications on non-legal matters through outside counsel and thus prevent their 

disclosure in litigation.  Particularly in employment cases, the consequences of 

permitting the use of the privilege to hide the deliberations and actions of 

organizations from discovery and disclosure, even though the actions and 

deliberations have nothing to do with the rendering or receiving of legal advice, would 

dramatically affect the rights of employees or others who claim to have been harmed.   

STATEMENT OF FACTS 

The issues in this case arise out of the Policy issued by Oxford to Buckley on 

December 30, 2017, and in particular the coverage for “Loss of Key Employee.” 

Buckley’s Purchase of the Policy and Underwriting Identification 

In the last quarter of 2017, Buckley and six of its partners, including Sandler 

and the members of Buckley’s Executive Committee, sought to form “a captive 

insurance company and obtain a package of coverages” from Oxford. (SR pp 312-13, 

329).  Captive insurance companies are insurance companies formed under North 

Carolina law, typically by owners or partners in a business enterprise.  Here, six 
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Buckley partners each formed separate insurance companies.3  Buckley then paid a 

premium to Oxford for the coverages issued by Oxford.  The premium was then 

distributed by Oxford to the captive insurance companies formed by the six partners.  

These captive insurance companies, in turn, executed reinsurance agreements in 

which they took on the risk under the Policy up to roughly 20 percent of any claim; 

the remainder of the risk for the Buckley Policy was covered by a reinsurance pool 

consisting of a thousand or more captive insurance companies (including the Buckley 

captives). (SR pp 312-13).  Oxford, as the fronting carrier, does not retain any part of 

the paid premium and does not retain the risk.  Rather, the Buckley captives receive 

the full premium and the risk is shifted to and spread among the Buckley captives 

and the reinsurance pool.4 (SR p 313).  

Throughout the course of November and December 2017, Buckley and the six 

partners negotiated various provisions of the Policy and underlying captive insuring 

agreements. (SR p 314-15).  On December 29, 2017, Buckley transmitted a premium 

payment of $6,010,000 to Oxford to bind coverage under the Policy, effective 

December 30, 2017.  This premium payment was redistributed to the captives 

established by the Buckley partners in amounts ranging from $640,650 to $2,188,950.   

                     
3 These entities are regulated as special purpose captive insurance companies under 
the provisions of Chapter 58, Part 9 (“Captive Insurance Companies”) and are exempt 
from the other provisions of Chapter 58 applicable to commercial insurance 
companies.  N.C. Gen. Stat. §58-10-465. 
 
4 Oxford, as the fronting carrier, is responsible for the administering claims made 
under its Policy and collecting the amount of approved claims (including settlement 
amounts and loss adjustment expenses) from the reinsurance pool.  (SR p 313, 319). 
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Among the coverages that were selected by Buckley was coverage for loss of a 

“key” employee. 5  During the course of the underwriting process in November and 

December 2017,  Sandler was identified by Buckley as a “key” employee and financial 

information concerning his compensation and originations was provided to Oxford for 

the purpose of assessing risk and actuarially calculating the premium.  The Policy 

provided coverage of up to $6 Million for the loss of a key employee, measured by the 

actual net loss of income attributable to the departure of an employee for a period of 

12 months.  The Policy, however, specifically excluded coverage for “any actual net 

loss related to . . . any fact, circumstances, situation, transaction, threatened Claim . 

. . which, as of the Initial Effective date [December 30, 2017], Insured knew or 

reasonably should have known would be likely to result” in the departure of Sandler. 

(SR p 261 at VI.A).  In addition, the Policy also excluded coverage for “any action 

taken by Insured . . . that is intended by Insured, or that can be expected from the 

standpoint of a reasonable person” to cause a loss. (SR p 261 at VI.D).  

Buckley’s Investigation of Sandler 

During the underwriting process, Buckley’s Executive Committee “learned of 

an issue involving potential misconduct by Mr. Sandler.” (SR p 188).  Then, as alleged 

in the Amended Complaint, “the Executive Committee . . .  learned of additional 

allegations of potential misconduct by Sandler related to other individuals.”  (SR p 

188).  Buckley’s Firm Handbook, (SR pp 959-76), establishes a “Harassment-Free 

                     
5 A “key” employee under the Policy must be an officer, or one of the managing 
executives, or be directly responsible for 10 percent or more of the annual gross 
revenue of the company.  These individuals are identified in the underwriting process.  
(SR pp 236, 321). 
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Workplace Policy,” (SR p 971), and provided that “[a]ll reported or reasonably 

suspected occurrences of harassment will be investigated . . . in a confidential manner 

and as promptly and thoroughly as is practicable and necessary.” (SR p 971).  

Violations of the Policy “will result in appropriate corrective action which may consist 

of discipline, up to and including termination.” (SR p 971).  The Firm’s policies also 

stated that the “Firm will be responsible for seeing that all complaints are carefully 

investigated,” and that “it is the Firm’s policy to undertake a prompt investigation 

appropriate to the circumstances.” (SR p 973).  As the Business Court found, each of 

the members of Buckley’s Executive Committee testified or swore that an 

investigation was required under Buckley’s Firm policies.  See Order quoting excerpt 

Dep. John Kromer (“The policy required that we investigate all allegations of 

harassment or other misconduct . . . .  It also was consistent with what the firm 

handbook requires.”) (SR p 1942 at ¶10) and quoting Joint Declaration of Benjamin 

Klubes, John Kromer, & Christopher Witeck ¶2 (“In the event of a complaint 

regarding potential harassment, the Harassment-Free Policy . . . requires [Buckley] 

to investigate: ‘All reported or reasonably suspected occurrences of harassment will 

be investigated . . . .’”) (emphasis supplied). (SR pp 1942-43 at ¶10). 

Consequently, and as required by its Firm Handbook and policies, Buckley 

launched an investigation into Sandler. (SR p 1942).  It is undisputed that Oxford 

was not informed of this investigation before it issued its Policy on December 30, 

2017.   

There is no provision for the retention of outside counsel to conduct an 
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investigation under the Firm Handbook or its policies.  Nonetheless, on December 21, 

2017, Buckley chose to retain L&W “to conduct the investigation.” (SR p 188).  While 

L&W began its work immediately, an engagement letter was not executed between 

L&W and Buckley until January 2, 2018. (SR pp 950-57).  In that engagement letter, 

Buckley and L&W described the scope of representation: “You have asked us to 

represent you in connection with an internal review of a personnel matter.” (SR p 

950).  Under the heading, “Roles of Attorney and Client,” L&W also agreed that it 

had a responsibility “to provide legal counsel and assistance to you.” (SR p 951).  

There is no mention of litigation in the engagement letter, or of the possibility of 

litigation, or whether the Firm reasonably anticipated litigation.  (SR p 1962 at ¶57).  

The engagement letter does not seek or request L&W to provide a report of its 

investigation, or a summary of its findings (written or otherwise). 

Between L&W’s retention on December 21, 2017, and the issuance of the Policy 

on December 30, there were a number of meetings between L&W and Buckley 

attorneys.  Ultimately, Buckley identified 41 documents (consisting of emails and 

calendar scheduling appointments) during this period which it claims were 

privileged. 

On Monday, January 29, 2018, Sandler was asked to meet with the Executive 

Committee.  At that meeting, he was confronted by the Executive Committee and told 

that he was under investigation.  The Executive Committee demanded that he 

cooperate with the investigation, and handed him a letter from L&W. (SR p 284 at 

¶15).  Four days later, on Friday, February 2, 2018, Buckley held an equity partners 
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meeting during which Sandler indicated that he would not cooperate with the 

investigation. (SR pp 181, 285 at ¶20).  There is no requirement in the Firm Handbook 

or in the Firm’s policies that employees cooperate with an investigation.  Nonetheless, 

at the end of that meeting, the equity partners voted to proceed with the 

investigation, place Sandler on “administrative leave,” remove him as chairman of 

the Firm, and bar him from the offices as of the following Monday, February 5.  

Alternatively, the Firm informed Sandler that it would be “open” to his resignation 

over the weekend.  (SR pp 285, 367). 

In the face of this demand, Sandler resigned from the Firm.  The negotiations 

over the terms of his departure resulted in a signed “Retirement Agreement” on 

February 26, 2018. (SR pp 191, 286).  Upon his resignation, the investigation was 

closed.  (SR p 1944 at ¶15).  No employee filed a formal complaint with Buckley and 

there were no threats of legal action by any of the involved employees against Buckley 

arising out of this matter. L&W never made a report of its findings to Buckley. 

But even after Sandler’s resignation and the execution of his “retirement” 

agreement, Buckley and L&W continued to communicate about the investigation - - 

notwithstanding that it was now, according to Buckley, “closed.”  Buckley identified 

115 communications between it and L&W from February 27, 2018 through June 19, 

2018. 

Buckley’s Claim and the Litigation 

On March 6, 2018, Buckley informed Oxford of an “anticipated” claim over 

Sandler’s “retirement” from the Firm.  As part of this notice, Buckley claimed to 

Oxford that Sandler’s retirement had been “planned” for several months. (SR pp 288, 
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369-74, 375-78).  Subsequently, in the Fall of 2018, Buckley revealed the investigation 

to Oxford.  At around the same time Sandler notified Buckley (and, several weeks 

later, Oxford), that he did not believe that there was a valid claim under the Policy 

because his resignation from the Firm had not been a “voluntary retirement,” but had 

been forced by the actions of the Firm. (SR p 563).  In response, Buckley urged Oxford 

to disregard Sandler’s views because he had a personal economic interest in denying 

the claim.  Litigation eventually ensued in the Business Court, where Buckley filed 

a Complaint on October 29, 2019, and an Amended Complaint on August 4, 2020, 

seeking a declaration that it was owed $6 Million of insurance coverage for Sandler’s 

departure, as well as other damages (including trebling) under North Carolina law. 

Both of Buckley’s Complaints explicitly discuss the investigation and the 

involvement of L&W, and include a section entitled, “Buckley Initiates an 

Investigation of Sandler.” The Complaints further describe L&W’s retention for the 

purpose of this investigation. (SR pp 1880). Anticipating the Policy exclusions, the 

Amended Complaint alleges that “the Executive Committee did not believe in 

December 2017 that Mr. Sandler might - - let alone that it was likely he would - - 

leave the Firm, voluntarily or involuntarily.”  (SR p 188-89).  The Amended 

Complaint further described the confrontation in which Buckley demanded that 

Sandler be interviewed by L&W, that Sandler refused to do so, and that the 

partnership then voted to suspend Sandler, remove him as chair, and continue the 

investigation.  (SR pp 189-91).  At that point, according to the Amended Complaint, 

Sandler resigned “voluntarily.”   
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On December 18, 2019, Oxford served its First Set of Requests for Production 

of Documents. (SR pp 1025-1040).  Requests Nos. 46 and 48 sought documents and 

communications concerning Sandler between Buckley and L&W. (SR pp 1037, 1038).  

Buckley objected on the basis of the attorney-client privilege and work product 

doctrines, and eventually produced a “privilege log” with more than 1,000 entries. (SR 

pp 858-938).  Oxford moved to compel the production of communications before the 

effective date of the Policy, December 30, 2017, and those after Sandler’s resignation 

from the Firm, February 26, 2018. (SR pp 939-948).   

After briefing, the Business Court held oral argument on October 8, 2020.  

During the course of that argument, Buckley acknowledged both that L&W had been 

retained to perform “an investigation, a fact investigation of the allegations made by 

the women,” (SR p 1575), and that “we all recognize that facts are not privileged.  It’s 

communications that seek or provide legal advice that are privileged.” (SR p 1579).  

Nonetheless, because Buckley claimed that L&W’s work was “fundamentally legal in 

nature” and “the work that was done was fundamentally legal in nature,” Buckley 

sought to withhold all of its communications regardless of content as privileged under 

North Carolina law.  (SR pp 1587-88). 

Following argument, the Business Court ordered the parties to submit the 

contested documents for in camera review. (SR pp 1594-99). 

The Business Court’s Order 

The Business Court issued an 80-page Order on November 9, 2020, and 
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publicly filed the Order on November 13.6 

The Business Court’s Order dealt with two separate bases for withholding 

documents by Buckley: the attorney-client privilege and the limited immunity 

provided to materials prepared in anticipation of litigation.  For the Business Court, 

the crux of both issues issue was whether Buckley’s request that L&W investigate an 

“internal personnel matter” was done in the ordinary course of Buckley’s business or 

whether the investigation was necessary in order to render legal services.  (SR pp 

1956-57).  To resolve that issue, the Business Court turned to Buckley’s policies, Firm 

Handbook, and the testimony of its Executive Committee.  (SR pp 1942-44).  Based 

on these materials, the Business Court found as a fact that the investigation that 

L&W was asked to conduct “was required under Buckley’s firm policies.”  (SR p 1942).  

After citing the principle that materials created in the ordinary course of business 

and as part of a company policy are usually available for discovery, (SR p 1955), the 

Business Court then turned to whether Buckley had met its burden of showing that 

these materials were privileged.    As part of its inquiry, the Business Court noted 

that the mere fact that a law firm was conducting an investigation did not mean that 

all communications were privileged, and the fact that Buckley “hired a prominent 

outside law firm to conduct the investigation” did not change the inquiry - - whether 

this investigation was required as part of Buckley’s ordinary business affairs.  (SR pp 

                     
6 The public version of the Order is attached as an Appendix to this Brief.  It is 
identical to the sealed version contained in the sealed record in this appeal.  Thus 
references to the sealed version of the Order may be found in the public version in 
the Appendix and do not require redaction. 
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1957 at ¶46).   

Based on the materials presented by the parties, the Business Court found as 

a fact: 

45. The evidence before the Court shows, as Buckley argues, 
that the Sandler investigation was an unprecedented even in the life of 
the Buckley firm.  The evidence also makes clear, however, that the 
investigation Buckley retained Latham to perform was one required 
under Buckley’s firm policies as part of Buckley’s internal complaint 
procedure. . .  and consistent with Buckley’s business practice. 

 
(SR pp 1956-57).  Because “the evidence shows that the investigation was initiated 

and pursued in the ordinary course of Buckley’s business,” the Business Court held 

that all of L&W’s work could not be considered privileged; rather it limited the 

privilege only to those materials that sought or rendered legal advice or which were 

primarily concerned with legal issues.  (SR p 1957 at ¶46).  On inspection of the 

withheld communications, the Business Court found as fact that “many were made 

to or by Latham solely or primarily in furtherance of its investigation into Sandler’s 

alleged misconduct, and were unrelated to the rendition of legal services.”  (SR p 1958 

at ¶48). 

In a 39-page “Appendix B,” the Business Court set forth factual findings 

concerning its review of the withheld materials by Buckley.  The Business Court held 

that 22 withheld emails were privileged, and 66 other emails were partially 

privileged.  The remainder of the communications, roughly 69 in total, were not 

privileged and, in many instances, were simply “non-substantive scheduling emails” 

that were not made in the course of giving or seeking legal advice.  (SR pp 1979-85).  

The Business Court thus ordered the production of these 69 communications, and the 
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redacted production of 66 other emails. 

Buckley now appeals. 

STANDARD AND SCOPE OF REVIEW AND APPEAL 

The Standard of Review and Findings of Fact 

While Buckley first seemingly acknowledges that the standard of review is 

whether the Business Court abused its discretion in ordering the production of these 

documents, Brief at 22, it then argues that the standard is incorrect and that, “in 

other jurisdictions,” a de novo standard applies; Buckley suggests that this Court 

should adopt that standard of review.  Brief at 22 n. 2.  But, in fact, a majority of 

jurisdictions use precisely the same standard as North Carolina.7  See, e.g., Olson v. 

Accessory Controls and Equipment Corporation, et al., 254 Conn. 145, 156, 757 A.2d 

14, 21 (Conn. 2000); Owen v. State, 773 So.2d 510, 514 (Fla. 2000); Wanna v. Navient 

Health, Inc., 357 Ga. App. 140, 166, 850 S.E.2d 191 (2020); Lue v. Finkelstein & 

Partners, LLP, 67 A.D.3d 1187, 1188, 888 N.Y.S.2d 290, 292 (2009); State v. Doster, 

276 S.C. 647, 651, 284 S.E.2d 218, 220 (1981); Pagliara v. Pagliara, 614 S.W.3d 85, 

88 (Tenn. Ct. App. 2020); Cedell v. Farmers Ins. Co. of Wash., 176 Wn.2d 686, 694, 

926 P.3d 239 (Wash. 2013).8   

                     
7 Courts in at least 27 States follow an abuse of discretion standard, including 
Alabama, Arizona, Connecticut, Florida, Georgia, Idaho, Indiana, Iowa, Kansas, 
Kentucky, Minnesota, Mississippi, Missouri, Nevada, New Hampshire, New Jersey, 
New York, North Carolina, Oklahoma, Oregon, South Carolina, Tennessee, Texas, 
Utah, Washington, West Virginia, and Wyoming. 
 
8 Moreover, while Buckley cites federal law, and specifically In re Allen, 106 F.3d 582, 
601 (4th Cir. 1997), for the use of de novo review, it ignores the considerable nuances 
of privilege review that exist under federal law depending on what is being reviewed.  
Thus, while under federal law an appellate court will review de novo the legal 
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As outlined by this Court, the abuse of discretion standard is “a test . . . 

[which]require[s] the reviewing court to determine whether a decision of the trial 

court is manifestly unsupported by reason, or is so arbitrary that it could not have 

been the result of a reasoned decision.”  State v. Locklear, 331 N.C. 239, 248 (1992).  

Accord Friday Investment, LLC v. Bally Total Fitness of the Mid-Atlantic, 370 N.C. 

235, 241 (2017) (“A trial court’s discovery ruling is reviewed for abuse of discretion [ 

] and will be overturned ‘only upon a showing that its ruling was manifestly 

unsupported by reason and could not have been the result of a reasoned decision.’” 

(attorney-client privilege) (citations omitted).  

In addition, the Business Court made extensive findings of fact throughout its 

Order and in Exhibit B.  “[F]indings of fact made by the trial judge are conclusive on 

appeal if supported by competent evidence, even if . . . there is evidence to the 

contrary.”  Sisk v. Transylvania Community Hospital, Inc., 364 N.C. 172, 179 (2010) 

quoting Tillman v. Commercial Credit Loans, Inc., 362 N.C. 93, 100-01 (2008).  In its 

Brief, Buckley contests none of the factual findings made by the Business Court and 

does not suggest that they are not supported by competent evidence.  Indeed, Buckley 

has not provided these documents to the Court for its review.  As a consequence, these 

findings of fact are binding on Buckley and “conclusive” for this appeal.  See, e.g., 

Friday Investments, 370 N.C. at 241 (“the record merely contains a privilege log that 

                     
principles applied, it reviews only for “clear error” the factual findings that undergird 
an attorney-client privilege ruling.  See In re Grand Jury Subpoena, 342 F.3d 331, 
335 (4th Cir. 2003). 
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briefly describes each of the allegedly privileged documents.  Nothing in the privilege 

log or the trial court’s order suggests that the trial court erroneously concluded that 

a tripartite attorney-client relationship had not formed or that the court misapplied 

the five factor Murvin test.”). 

Buckley Has Waived Its Appeal that These Materials Constituted Work Product 

One of the bases raised by Buckley for withholding the documents below was 

the qualified immunity for attorney work-product.  But Buckley’s Brief is silent on 

this issue and does not challenge that part of the Business Court’s Order.  (SR p 1961).  

The Business Court found that because a personnel investigation was required by 

Buckley’s policies regardless of whether litigation was anticipated or threatened, the 

work product doctrine does not apply because the materials would have been created 

in essentially the same form regardless of litigation:   

57. The evidence of record does not suggest that the Buckley 
Communications were made because of anticipated litigation arising 
from Sandler’s misconduct.  None of the Buckley Communications 
mentions or discusses the prospect of litigation.  Latham’s engagement 
letter does not mention anticipated litigation.  No Buckley attorney has 
testified that litigation was feared or contemplated. The only evidence 
suggesting that litigation was anticipated from the Sandler 
investigation is Latham’s October 2020 affidavit to this effect. . . .  And 
that affidavit does not show that the investigation would have 
proceeded, or the Buckley Communications would have been made, 
differently in any respect had litigation been anticipated.  This is 
insufficient to carry Buckley’s burden. 

 
(SR pp 1962-63 at ¶57).  Because Buckley does not argue this issue in its Brief, it has 

been abandoned.  App. R. 28(6)(6) (“Issues not presented in a party’s brief . . . will be 

taken as abandoned.”). 
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ARGUMENT 

At the outset, two issues are not in dispute.  First, the documents sought by 

Oxford are relevant.  Indeed, the communications between and among Buckley and 

L&W may be some of the most relevant material in this case, for those 

communications will reveal whether Buckley - - at the time it was applying for 

insurance from Oxford - - also believed that the investigation would cause Sandler’s 

to leave the Firm.  In addition, Oxford believes that the personnel investigation 

launched against Sandler was used by Buckley to force his resignation from the Firm, 

and that the interaction between Buckley and L&W will reveal that Buckley and 

L&W worked in a coordinated fashion to achieve that result.  If so, then his 

resignation was not “voluntary” within the meaning of the Policy and this “loss” is 

excluded. 

Second, there is no dispute that L&W and Buckley were in an attorney-client 

relationship.  But the “mere fact that an attorney-client relationship exists, however, 

does not automatically trigger the attorney-client privilege.”  Friday Investments, 370 

N.C. at 240.  Rather, for the attorney-client privilege to apply, the communication 

must meet five requirements: 

(1) the relation of attorney and client existed at the time 
the communication was made, (2) the communication was 
made in confidence, (3) the communication relates to a 
matter about which the attorney is being professionally 
consulted, (4) the communication was made in the course 
of giving or seeking legal advice for a proper purpose 
although litigation need not be contemplated and (5) the 
client has not waived the privilege. 

In re Miller, 357 N.C. 316, 335 (2003) (quoting State v. McIntosh, 336 N.C. 517, 523-
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24 (1994)).  “If any one of these five elements is not present in any portion of an 

attorney-client communication, that portion of the communication is not privileged.” 

Id. 

In claiming that a communication is privileged, Buckley bears the burden of 

proving each element, In re Miller, 357 N.C. at 336, one which the courts have 

described as “a heavy one, because privileges are neither lightly created nor 

expansively construed.”  In re Grand Jury Subpoenas dated March 19, 2002 and 

August 2, 2002, 318 F.3d 379, 384 (2d Cir. 2003) (quoting United States v. Nixon, 418 

U.S. 683, 710 (1974)).  Moreover, in evaluating the privilege, “Courts are obligated to 

strictly construe the privilege and limit it to the purpose for which it exists.”  Evans 

v. United States Services Auto Ass’n., 142 N.C. App. 18, 31 (2001).  This is so, because 

application of the privilege “may result in the exclusion of evidence which is otherwise 

relevant and material,” Id.  At its core the privilege is strictly construed because it 

“’impedes [the] full and free discovery of the truth.’”  Hawkins v. Stables, 148 F.3d 

379, 382-3 (4th Cir. 1998) (quoting In re Grand Jury Proceedings, 272 F.2d 1352, 1355 

(4th Cir. 1984)). 

I. Buckley Seeks to Change the Standards for Privilege as Applied 
to Outside Counsel, and Effectively Asks This Court to Overrule 
Window World. 

Buckley asks this Court to change the law of privilege.  It argues that because 

it used “outside” counsel rather than “in-house” counsel, and “because they [outside 

counsel] are more clearly retained for legal advice,” their work should be “afforded 

greater protections from disclosure,” than attorneys who work within an 

organization. Brief at 32 n. 5.  Put differently, Buckley proceeds from the assumption 
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that outside counsel do not serve a business advice function (as can in-house counsel), 

and thus their work should be presumed to be legal in nature and privileged.  Indeed, 

Buckley takes the Business Court to task for “conflating the relevant case law” when 

it applied the same standards for in-house counsel and outside counsel in determining 

whether an investigation was primarily business or primarily legal.  Id. 

This argument, however, is premised on Buckley’s mistaken belief that when 

the Business Court followed Window World, it was relying on nothing more than its 

“own prior precedent.” Brief at 17.  But Window World is more than just the Business 

Court’s prior precedent; as of June 21 it is this Court’s precedent and the law of this 

State.  Window World of Baton Rouge, LLC v. Window World, Inc., 377 N.C. 551 

(2021) (affirmed per curiam).   Window World, which was also written by Judge 

Bledsoe, is a 154 paragraph order (plus an appendix discussing hundreds of discrete 

documents) that is a thorough review of the law of privilege in North Carolina. 

Window World found no distinction between in-house and outside counsel: 

“North Carolina courts apply the protection of the attorney-client privilege to in-

house counsel in the same way that it is applied to other attorneys.”  Window World, 

No. 15-CvS-1-2, 2019 WL 3995941, at *25, 2019 N.C.B.C. 53 (Aug. 16,2019).  And in 

so doing, Window World simply followed other North Carolina cases, cases that found 

no increased protection, let alone a presumption of privilege, for the work of outside 

counsel.  See Isom v. Bank of America, 177 N.C. App. 406, 411 (2006); Morris v. 

Scenera Research, LLC, No. 09-CVS-19678, 2011 WL 3808544, at *6, 2011 N.C.B.C. 

33 (Aug. 26, 2011).  Nor is North Carolina alone in applying the same standards to 
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outside and in-house counsel.  See U.S. v. Rowe, 96 F.3d 1294, 1296 (9th Cir. 1996) 

(“In determining the existence of a privilege, ‘[n]o attempt [is]made to distinguish 

between ‘inside’ and ‘outside’ counsel.’”) quoting Jack B. Weinstein et al., Weinstein's 

Evidence ¶ 503(a)(2)[01], at 503-30 (1996); 1 Scott N. Stone & Robert K. Taylor, 

Testimonial Privileges § 1.10, at 1-35 (2d ed. 1993) (“Judge Wyzanski in United States 

v. United Shoe Machinery Corp. [89 F. Supp. 357, 360 (D.Mass.1950)] established the 

principle that the attorney-client privilege will apply to confidential communications 

concerning legal matters made between a corporation and its house counsel . . . This 

principle has been followed with virtual unanimity by American courts.” (footnote 

deleted)).  

Moreover, Buckley’s argument that outside counsel is entitled to a 

“presumption” would erase In re Miller’s requirement that Buckley, as the party 

seeking to use the privilege, bears the burden of proving its elements.    Across the 

country arguments for a presumption of privilege to be applied to outside counsel 

have been widely rejected by state and federal courts as both incompatible with basic 

principles of attorney-client privilege and inconsistent with the concept that the party 

seeking the application of privilege has the burden of proof.  For example, in 

Koumoulis v. Independent Financial Marketing Group, Inc., 295 F.R.D. 28, 38 

(E.D.N.Y. 2013), aff’d 29 F. Supp. 3d 142 (E.D.N.Y. 2014), even while acknowledging 

that outside counsel may be more “independent” and less likely “to play dual roles,” 

the District Court held that “there is no presumption that a company’s 

communications with counsel are privileged.”  See E.E.O.C. v. BDO USA, LLP, 876 
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F.3d 690, 696 (5th Cir. 2017) (no presumption that company’s communications with 

outside counsel are privileged).  While Buckley cites to the small number of federal 

Courts that have used a “rebuttable” presumption of privilege, this is not the majority 

or prevailing rule.  See Wilkinson v. Greater Dayton Reg'l Transit Auth., No. 3:11-247, 

2014 WL 953546, at *2 (S.D. Ohio Mar. 11, 2014) (no legal advice presumption for 

communications with outside counsel); (rejecting party’s attempt to apply U.S. v. 

Chen, 99 F.3d 1495 (9th Cir. 1996) in part because the Sixth Circuit “has repeatedly 

stated that the party advancing the attorney-client privilege bears the burden of 

establishing it applies”) and U.S. Bank National Association v. PHL Variable Ins. Co., 

No. 12-877 (JRT/TNL), 2016 WL 1258466 (D. Minn. March 30, 2016) (…the 

presumption…described in Chen does not reconcile well with Minnesota and 

Connecticut cases suggesting that the burden is on the party seeking to prevent 

disclosure.).9   

Thus, much of Buckley’s argument to overturn the Business Court’s decision 

requires this Court to both reject the principle that the standards for assessing 

privilege between in-house and outside counsel are not different, and to create a 

presumption of privilege that is incompatible with Buckley’s burden of proof under 

North Carolina law.  Buckley must do so because, if no presumption is applied and it 

is required to prove its communications are privileged under Miller, it cannot meet 

its burden.  

                     

9  Parneros v. Barnes, which is claimed to establish such a presumption, Brief at 40, 
contains no such language. 
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II. The Business Court Did Not Abuse Its Discretion in Ruling that 
the Investigation Conducted by L&W was for Business Purposes 
and Not Primarily for the Purpose of Providing Legal Services. 

As framed by the Business Court, the question before it was not whether L&W 

was retained to conduct an investigation, but rather whether the primary purpose of 

the investigation was to provide legal services or advice: 

 44.  Nevertheless, “[t]he relevant question is not whether [an 
attorney] was retained to conduct an investigation, but rather whether 
this investigation was ‘related to the rendition of legal services.’ 

(SR p 1956).  This is so for the simple reason that a party “may not avail themselves 

of the protection afforded by the attorney-client privilege if the attorney was not 

acting as a legal advisor when the communication was made.”  Evans v. United States 

Services Auto, Ass’n., 142 N.C. App. 18, 32 (2001).  See Window World of Baton Rouge, 

LLC v. Window World, Inc., at *25, citing N.C. Elec. Membership Corp. v. Carolina 

Power & Light Co., 110 F.R.D. 511, 517 (M.D.N.C. 1986) (“Business advice, such as 

financial advice or discussion concerning business negotiations, is not privileged.”).  

And, where communications intertwine business and legal advice, the question is 

whether the “primary purpose” of the communication is to seek or provide legal 

advice.  See, e.g., N.C. Elec. Membership Corp., 110 F.R.D. at 514.  Thus, “[c]orporate 

documents prepared for simultaneous review by legal and non-legal personnel are 

often held to be not privileged because they are not shown to be communications made 

for the primary purpose of seeking legal advice.”  Id.   

In making this assessment, the Business Court found the following facts: 

• The personnel investigation was required by Buckley’s policies, (SR pp 1942 at 
¶10, 1956 at ¶45), 
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• L&W was retained to perform this required personnel investigation as part of 
Buckley’s internal complaint procedure, (SR p 1956 at ¶45), 

• This type of personnel investigation was “consistent with Buckley’s business 
practices,” (SR p 1957 at ¶45), 

• The “investigation was initiated and pursued in the ordinary course of 
Buckley’s business,” (SR p 1957 at ¶46), and  

• The communications ordered to be produced either do not involve the giving or 
seeking of legal advice, or do not have as their primary purpose the giving or 
seeking of legal advice, (SR pp 1979-208 (Appendix B)). 

Further, there is no dispute that Buckley’s own engagement letter with L&W 

characterized the matter as “an internal review of a personnel matter.” (SR p 950). 10 

A. Courts Recognize that Human Resources Investigations Are 
Typically Business Functions, Not Legal Services 

Courts throughout the country have long recognized that investigations into 

employee complaints or misconduct “serve[ ] a predominantly HR function, especially 

if the investigation takes place before litigation is anticipated.”  Moore v. Lowe’s Home 

Centers LLC, No. 14-1459 RJB, 2016 WL 687111 at *3 (W.D. Wash. Feb. 19, 2016).  

For example, in Elkey v. H.N.S. Management Company, No. 3:19-cv-01942-JBA, 2021 

WL 3475703, at *2 (D.Conn. August 6, 2021), the plaintiff brought a claim for 

discrimination and retaliation and sought the production of documents generated by 

an attorney-led internal investigation into her allegations.  The Court ordered the 

production of the materials, holding that this type of human resources investigation 

                     
10 Because this was an engagement letter prepared by one law firm in connection with 
its representation of another law firm, it is not unreasonable to expect that some care 
would be used in framing the scope of the representation.  But in addition, under the 
rules of the District of Columbia, and specifically D.C. Rule 1.5(b), a written fee 
agreement is required to describe the scope of the lawyer’s representation. (SR p 
1439). 
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“is part of the day-to-day operation of a business [and] is not privileged legal 

activity.”).  See Koumoulis, 295 F.R.D. 28 (E.D.N.Y. 2013) aff’d 29 F. Supp. 3d 142 

(2014) (denying a claim of privilege when “vast majority of information . . . relate[d] 

to business advice concerning [employer’s] internal investigation.”  In context, outside 

counsel “was not a consultant primarily on legal issues, but instead [was] . . . primary 

adjunct member of Defendant’s human resources team.”) (followed by Elkey); Marten 

v. Yellow Freight Sys., Inc., No. CIV. A. 96-2013-GTV, 1998 WL 13244, at *8 (D. Kan. 

Jan. 6, 1998) (“business purposes” of employment decision “predominate the legal 

issues” because legal advice was “incidental to considerations of what is most prudent 

for the successful operation of the business.”); Zimmerman v. Poly Prep Country Day 

Sch., No. 09 CV 4586 FB, 2011 WL 1429221 (E.D.N.Y. Apr. 13, 2011) (denying 

privilege when outside counsel was retained to conduct internal investigation into 

alleged sexual abuse by former employee).   

Indeed, even fundamental decisions on employment with obvious legal 

implications, such as whether termination should occur, do not change the fact that 

investigations into employment-related complaints are considered “business” 

activities.  Thus, in Sigler v. Ricoh Americas Corp., No. SACV0801139AGANX, 2009 

WL 10698890 at *3 (C.D. Cal. July 9, 2009), the District Court compelled the 

production of email communications concerning the discussion of Plaintiff’s 

termination, because “the decision to terminate an employee constitutes a business, 

not legal, decision.”  A similar conclusion was reached in Smith v. Bd. of Education 

of City of Chicago, No. 17 C 7034, 2019 WL 2525890, at *2 (N.D. Ill. June 19, 2019), 
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where emails between the in-house attorney and the Board of Directors were ordered 

to be produced relating to an employee’s conduct because “decisions concerning the 

discipline and termination of employees are business decisions.”  See also Leazure v. 

Apria Healthcare Inc., No. 1:09-CV-224, 2010 WL 3895727, at *4 (E.D. Tenn. Sept. 

30, 2010) (no privilege for documents involving in-house counsel’s advice regarding 

decision to terminate employee as these “reflect ordinary business purposes when 

making a decision to terminate employment.”). 

Buckley complains that because its then-Chairman was the subject of the 

personnel investigation, the “existential” threat posed by the investigation somehow 

changes it from a business matter into a legal matter.  Indeed, Buckley chides the 

Business Court for finding that this type of personnel investigation was part of the 

“ordinary business activities” of the Firm, arguing because an investigation of the 

Chairman had never occurred in the history of the Firm, there was nothing “ordinary” 

about it.  But in so arguing, Buckley proves too much and, in the process, 

demonstrates why this was a predominantly business matter. 

There is no question that Buckley, as part of its business practices and in the 

operation of its business, mandated that an investigation of all complaints was 

required and was to be started as promptly as possible.  See “Harassment-Free 

Workplace Policy” (SR p 971) (“[a]ll reported or reasonably suspected occurrences of 

harassment will be investigated (in accordance with the Notification/Complaint 

Procedure, outlined below) in a confidential manner and as promptly and thoroughly 

as is practicable and necessary.”); “Notification/Complaint Procedure” (SR p 973) 
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(“Firm will be responsible for seeing that all complaints are carefully investigated,”); 

“Resolution and Outcome of Investigation” (SR p 973)(“it is the Firm’s policy to 

undertake a prompt investigation appropriate to the circumstances.”).  This mandate 

is not compelled by a legal purpose; rather it is the essence of a business practice for 

it communicates to Buckley’s employees how the Firm will manage its employees and 

in particular the conditions of their workplace and their interactions with fellow 

employees.  These policies provide for no exceptions based on rank within the Firm.  

Thus, under Buckley’s business practices, an investigation into these complaints - - 

even against the Chairman of the Firm - - was mandatory.  And the fact that the 

investigation was then assigned to an outside law firm does not change the business 

imperative for the investigation.     

Further, in explaining why they chose an outside law firm to conduct the 

investigation, the Buckley Executive Committee focused on the necessity for an 

investigation that would be seen as “impartial” and “fair to all involved.”  There is 

no mention of the need to receive legal services or legal advice as part of the 

“principal objectives” in retaining outside counsel: 

We decided that the allegations should be investigated by outside 
counsel.  On December 21, 2017, . . . we retained Ms. Ruemmler.  Our 
principal objectives in retaining Ms. Ruemmler were to have her conduct 
an impartial investigation that was fair to all involved (including Mr. 
Sandler) while protecting the identities of the [employees] . . . who made 
the allegations and ensuring that they were not subject to retaliation. . 
. .  We also believed that the findings of the investigation, whatever they 
might be, would be accepted as credible both within the Firm and, if 
necessary, by external audiences, if we chose Ms. Ruemmler to lead the 
investigation. 

(SR p 1079) (Joint Declaration of Executive Committee) portions quoted in Order (SR 
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pp 1943-44 at ¶13).  Compare with United States ex rel. Thomas v. Duke University, 

No. 1:17-CV-276 (M.D.N.C.), 2018 U.S. Dist. LEXIS 150001, at *18 (“[T]he 

participation of counsel in an internal investigation does not ‘automatically cloak the 

investigation with legal garb.’”).  Significantly, in this statement Buckley’s Executive 

Committee explicitly contemplated that the investigation would be seen and 

evaluated by “external audiences.”  This is wholly inconsistent with the provision of 

legal services that are privileged from disclosure and wholly consistent with the 

business purpose of the investigation. 

The fact that, as Buckley claims, this was no “ordinary” investigation does not 

change its essential business purpose.  For Buckley, this was no “ordinary” 

investigation because it posed a threat to the continued operations of the Firm, at 

least as it was then configured.  But those continued operations are manifestly 

business operations and the threat was whether Sandler (one of Buckley’s Key 

Employees) would (or could) remain at the Firm.  The fact that Sandler was the then-

Chairman of the Firm and one of its Key Employees only underscores the business 

imperative and implications of the investigation, for at its core, Sandler’s role at the 

Firm was an economic and business role - - to generate work for the Firm and to 

perform that work.  His forced withdrawal from the Firm was, ultimately, a business 

decision by Buckley.    

This point is illustrated well by Seibu Corporation v. KPMG LLP, No. 3-00-cv-

1639-X, 2002 WL 87461 (N.D. Texas, January 18, 2002).  There a subsidiary of Seibu 

Corporation filed for bankruptcy and claimed that two partners of KPMG 
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misrepresented the true financial condition of the subsidiary to Seibu.  KPMG 

retained Gibson Dunn as outside counsel to conduct an internal investigation, and 

that investigation led to the termination of one of the partners involved.   KPMG 

claimed that materials related to this investigation and the actions of KPMG were 

privileged.  The District Court rejected that claim, holding that the investigation and 

termination were business matters: “The majority of documents consist of . . . 

materials relating to KPMG’s decision to require Robb Thompson to withdraw as a 

partner of the firm.  Even if lawyers were involved in making this decision, it is 

primarily an exercise of business judgment.  The fact that counsel initiated the 

investigation that led to Thompson’s withdrawal does not cloak every communication 

made in that context with attorney-client privilege.”  2002 WL 87461 at *3. 

B. This Court Should Not Alter the “Primary Purpose” Test 

Buckley argues that even if there was a business purpose to the investigation, 

and even if that business purpose was the primary reason for the investigation, if the 

provision of legal services was “one of the significant purposes,” then the entire 

investigation and all materials, regardless of content, are privileged.  In so arguing, 

Buckley relies heavily on a decision from the D.C. Circuit, In re Kellogg Brown & 

Root, 756 F.3d 754 (D.C. Cir. 2014), for this standard.  

By urging the adoption of a “significant purpose test,” Buckley, again, asks this 

Court to change the law in North Carolina law.  For nearly forty years, the standard 

in North Carolina has been that “the client’s confidential communication must be for 

the primary purpose of soliciting legal, rather than business advice.”  NCEMC, 110 

F.R.D. at 514.  This principle was recently repeated and reaffirmed in Window World: 
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“When communications contain intertwined business and legal advice, courts 

consider whether ‘the primary purpose’ of the communication was to seek or provide 

legal advice.”  Window World of Baton Rouge, LLC v. Window World, Inc.,  at *25, 

aff’d 377 N.C. 551 (2021) (per curiam). 

To change the law, Buckley argues that North Carolina’s “primary purpose” 

test is an outlier, claiming that the “significant purposes” test formulated by In re 

Kellogg is the majority rule.  See Brief at p 6 (“In general, American decisions agree 

that the privilege applies if one of the significant purposes of a client in 

communicating with a lawyer is that of obtaining legal assistance.” (Quoting 

Restatement (Third) of the Law Governing Lawyers §72, Reporter’s Note to Comt c)). 

This reliance on a Reporter’s Note to a Comment in the Restatement, one which cites 

no case law, is misplaced.  In fact, the opposite is true: “[T]here is general agreement 

that the protection of the privilege applies only if the primary or predominate purpose 

of the attorney-client consultation is to seek legal advice or assistance.” 1 P. Rice, 

Attorney-Client Privilege in the United States §7.6 (2nd ed. 2020 Update)x (collecting 

cases).  Comment c of the Restatement relied upon by Buckley makes precisely this 

point: “A client’s purpose.  A client must consult the lawyer for the purpose of 

obtaining legal assistance and not predominantly for another purpose.” 

No federal appellate court other than the Kellogg court uses the “significant 

purpose” standard.  Indeed, just last month, in In re Grand Jury, 13 F.4th 710, 715 

(9th Cir. 2021), the Ninth Circuit considered and then rejected the use of the Kellogg 

standard, writing that “we see no need to adopt that reasoning in this case.  None of 
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our other sister circuits have openly embraced Kellogg yet.” (footnote omitted). Accord 

In re County of Erie, 473 F.3d 413, 420 (2d Cir. 2007) (“We consider whether the 

predominant purpose of the communication is to render or solicit legal advice.”); U.S. 

v. Jones, 696 F.2d 1069, 1072-73 (4th Cir. 1982) (no privilege where clients “retained 

the attorneys primarily for the commercial purpose of obtaining written tax opinions 

. . . rather than for the purpose of obtaining legal advice for their own guidance as 

clients.”); Exxon Mobile Corp. v. Hill, 751 F.3d 379, 382 (5th Cir. 2014) (“The manifest 

purpose of the draft was to deal with what would be the obvious reason Exxon Mobil 

would seek its lawyer’s advice in the first place, namely to deal with any legal liability 

. . . .”); Alomari v. Ohio Dept. of Public Safety, 626 F. App’x 558, 570 (6th Cir. 2015) 

(we “consider whether the predominant purpose of the communication is to render 

legal advice”); Loctite v. Fel-Pro, Inc., 667 F.2d 577, 582 (7th Cir. 1981) (“Only where 

the document is primarily concerned with legal assistance does it come within these 

privileges [attorney-client and work product]”); Harrington v. Freedom of Information 

Comm’n, 323 Conn. 1, 144 A.3d 405, 416 (2016) (collecting cases).   

Moreover, while Buckley suggests that the U.S. Supreme Court in Upjohn Co. 

v. United States, 449 U.S. 383 (1981), used as its privilege inquiry whether legal 

advice was “a significant purpose of the communication,” Brief at 6, the language 

quoted by Buckley neither appears at the page it cites in Upjohn, nor anywhere else 

in that opinion.  Even in Parneros v. Barnes & Noble, Inc., 332 F.R.D. 482 (S.D.N.Y. 

2019) - - a case that Buckley claims in “directly on point” - - the District Court used 

the “predominant purpose” test to determine there that legal advice predominated 
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over business advice:  “The mere fact that there was a business benefit obtained from 

conducting the investigation does not detract from the circumstances here indicating 

that the predominant purpose of the investigation was to gather facts for the 

General Counsel so he could give legal advice to the corporation.”  332 F.R.D. at 495 

(emphasis supplied) (internal quotation marks and citation omitted). 

Even Amici’s Brief in support of Buckley cannot support Buckley’s position.  

Rather, Amici forthrightly acknowledge that North Carolina courts apply the same 

rule as courts across the country: “North Carolina courts . . . . have, like courts from 

nearly every other jurisdiction, applied the primary-purpose test.  See Window 

World.”  Amici Brief p 6.  Amici continue, noting that “[i]it is no accident that courts 

across the country follow the primary-purpose test.”  Amici Brief p 7.  Oxford submits 

that when even Amici purporting to support Buckley agrees that the “primary 

purpose” test should be applied, Buckley’s argument to adopt a different standard is 

without merit. 

C. The Facts and Circumstances of This Matter Are Different 
from the Cases Relied Upon by Buckley 

Buckley finally suggests that the affidavits submitted to the Business Court, 

and the fact that other courts in other circumstances in other cases have determined 

that materials involving investigations should be privileged, means that the Business 

Court “erred.”  But this argument wholly ignores the uncontested factual findings by 

the Business Court and the reality that its Order is firmly grounded in the facts of 

this case.  Moreover, the issue is not whether, in Buckley’s view, the Business Court 

“erred,” but whether the Business Court abused its discretion in arriving at its 
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conclusion that “could not have been the result of a reasoned decision.”  Friday 

Investment, LLC, 370 N.C. at 241.  Whether Buckley (or even another court) might 

have reached a different conclusion does not mean that the Business Court abused 

its discretion in arriving at its conclusion. See Isom v. Bank of America, 177 N.C. App. 

406, 412 (2006) (“[o]ur review of the trial court’s discovery order is quite deferential . 

. . .  Although if permitted to consider the decision on these documents anew, we may 

arrive at a different conclusion, we cannot say that the trial court’s application of the 

attorney-client privilege here was ‘manifestly unsupported by reason.’”). 

There are significant distinctions between the cases relied upon by Buckley 

and the facts here.  In many of the cases that Buckley cites, litigation or outside 

criminal investigations were imminent.  For example, in O’Gorman v. Kitchen, 20-

CV-1404, 2021 WL 1292907 (S.D.N.Y. April 7, 2021), outside counsel was not retained 

for one investigation until the complaining employee had retained an attorney, and 

for another investigation until after the employee had left the company (and thus 

there was no business purpose in managing the employee).  Similarly, in City of 

Petaluma v. Superior Court, 248 Cal. App. 4th 1023, 204 Cal. Rptr. 3d 196 (2016), 

outside counsel was retained to conduct its investigation after the former employee 

filed an EEOC claim against the City. The court there found that the “dominant 

purpose of outside counsel’s factual investigation was to provide legal services to the 

employer in anticipation of litigation.”  248 Cal. App. at 1028, 204 Cal. Rptr. at 199.  

Litigation was also directly contemplated in U.S. v. Rowe, 96 F.3d 1294, 1296 (9th Cir. 

1996)  (“Litigation was clearly anticipated and therefore professional services were 
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sought from the outset of the investigation”) and had already begun in Sandra T.E. 

v. South Berwyn School District, 600 F.3d 612, 616 (7th Cir. 2009).11  But here the 

Business Court found that the investigation was not performed in anticipation of 

litigation and was not work product.  Further, as pointed out by the Business Court, 

at the time of the investigation no employee had retained counsel, no employee had 

threatened a claim, and the engagement letter with L&W does not mention the word 

“litigation.”  (SR p 1962-63 at ¶57). 

Buckley relies heavily on Parneros, which it characterizes as “directly on 

point.”  But a close examination of Parneros reveals significant differences from this 

case.  In Parneros, a former executive sought the notes made by an attorney during 

the course of an interview with an employee who had allegedly been harassed, as well 

as a memorandum the attorney directed be prepared of that interview.  332 F.R.D. at 

493.  The communications with outside counsel concerning the investigation were not 

sought by the plaintiff, only the notes and memoranda relating to the complaining 

witness’ interview.  In response, the defendant submitted a detailed affidavit from 

the attorney that described his preparation of the notes and the fact that they were 

prepared “so that [he] could render legal advice to the Company regarding its rights 

                     
11 Buckley’s reliance on a series of cases from Florida is particularly inappropriate, 
as those cases dealt with “slip and fall” incident reports which, in Florida, are treated 
as “work product.”  See District Bd. of Trustees of Miami-Dade Community College v. 
Chao, 739 So.2d 105 (Fla. Dist. Ct. App. 1999) and Millard Mall Services v. Bolda, 
155 So.3d 1272 (Fla. Dist. Ct. App., 4th Cir. 2015) In North Carolina, such reports 
are treated as business activities and not work product See Cook v. Wake County 
Hospital System, 125 N.C. App. 618 (1997) 
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and obligations with respect to the alleged conduct.”  Id. The affidavit further 

described in detail the steps that the attorney took in anticipation of the filing of a 

claim against the company, and his repeated consultations with outside counsel. 

In contrast to the detailed affidavit presented in Parneros, here Buckley 

presented the affidavit of an attorney that addressed the investigation in only broad 

conclusory terms.  The affidavit was not signed until October 2, 2020 (the day that 

Buckley’s response was due to the Motion to Compel) - - nearly 3 years after the 

engagement letter.  The affidavit spends a single paragraph on the scope of the 

engagement, claiming that L&W was “to perform a number of legal functions in 

connection with the investigation into the allegations against Mr. Sandler.”  (SR p 

1323 at ¶3).  Not only are these functions not described, but nowhere in the affidavit 

did the attorney claim that the investigation was necessary in order to provide legal 

services; rather the thrust of this single paragraph was the opposite - -  that legal 

services were provided as part of the investigation.  This is, of course, precisely the 

way the Business Court analyzed this matter - - even though the investigation was 

motivated and required by a business purpose, communications during the 

investigation could still be privileged if they sought or provided legal advice, or were 

primarily concerned with legal services.  The affidavit, in a separate paragraph, (SR 

p 1323 at ¶4), also sought to rewrite the terms of the engagement letter, claiming 

that the phrase “in connection with an internal review of a personnel matter” actually 

meant “a broad range of legal advice and services that Latham might need to provide 

to Buckley in connection with the allegations against Mr. Sandler.”  But, again, even 
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in rewriting the engagement letter, this after-the-fact affidavit does not contend that 

an investigation was necessary in order to provide legal advice, only that legal 

services were provided as a part of the investigation. 

Courts have routinely held that contemporaneous evidence is the most 

significant evidence in determining the purpose for the engagement of counsel and, 

as such, give less weight to after-the-fact averments.  See Cavallero v. United States, 

284 F.3d 236, 248 (1st Cir. 2002) (giving little weight to after-the-fact statements).  

North Carolina courts in particular have found that “self-serving” affidavits in the 

absence of “objective criteria” that the privilege is applicable are of little moment.  See 

Brown v. American Partners Federal Credit Union, 183 N.C. App. 529, 537 (2007).  

Both Sandra T.E. and In re Allen, relied upon by Buckley, set forth examples of such 

objective criteria.  These include whether “Upjohn warnings” are given during 

interviews to inform employees that counsel represents the company and not the 

individuals, whether a report is provided in a confidential setting, whether the client 

sought a written report with findings and recommendations, and whether counsel 

itemized the number of hours spent on pure investigative tasks, versus researching 

legal issues and composing a report.   

None of these objective criteria appear in the affidavit submitted by Buckley.  

There is no evidence that “Upjohn warnings” were provided by L&W, no report was 

provided (confidential or otherwise), Buckley never sought such a report, and, 

because Buckley withheld invoices from L&W, there is no record of whether L&W 

separated out its tasks.  To the contrary, the declaration by the Executive Committee 
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that L&W was chosen because “[w]e also believed that the findings of an 

investigation, whatever they might be, would be accepted as credible both within the 

Firm and, if necessary, by external audiences” explicitly contemplates more than 

privileged legal advice.  (SR p 1079).  It reveals the business purpose for the 

investigation, a business purpose that required its findings would be seen outside the 

Firm as “credible.”  By definition, the idea that the investigation’s findings would be 

reviewed by “external audiences” is wholly inconsistent with a privileged 

communication. 

III. There are No Compelling Policy Reasons that Justify Changing 
North Carolina Law. 

Buckley suggests that the Business Court’s Order will result in fewer 

investigations because privilege may not apply.  In so arguing, Buckley is mistaken 

for several reasons. 

First, and critically, the Business Court’s Order did not alter or change North 

Carolina law.  Rather, it applied in a straightforward fashion principles of attorney-

client privilege that have been in effect in North Carolina for nearly 20 years.  At least 

since Evans v. United States Services Auto, Ass’n, 142 N.C. App. 18, 32 (2001),  it has 

been a fundamental principle of North Carolina law that a party “may not avail 

themselves of the protection afforded by the attorney-client privilege if the attorney 

was not acting as a legal advisor when the communication was made.”  Nor are the 

North Carolina courts alone in this position.  See Navigant Consulting, Inc. v. 

Wilkinson, 220 F.R.D. 467, 474 (N.D. Tex. 2004) (“Where an attorney is functioning in 

some other capacity - - such as an accountant, investigator, or business advisor - - 
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there is no privilege.”).  Yet, for the past 20 years North Carolina businesses and their 

management, including Boards of Directors, have performed the investigations and 

tasks necessary for their business - - and have done so without regard to whether the 

investigation might ultimately be privileged.  Indeed, Buckley does not suggest, and 

its Executive Committee did not state at any time, that it would not have undertaken 

this investigation if it had known there would not be a blanket privilege applied to it. 

Second, “the [attorney client] privilege does not permit an attorney to conduct 

his client’s business affairs in secret.”  In re Grand Jury Subpoenas, 803 F.2d 493 (9th 

Cir 1986).  Buckley advocates for nothing less than a legal standard which permits 

any business or organization to conduct business affairs in a secret fashion so long as 

it retains an outside attorney to do so.  Indeed, according to Buckley, the fact that no 

legal advice is actually sought or given - - as is the case with the documents ordered 

to be produced here - - is beside the point.  Secrecy is the point.   

Far from encouraging investigations, this type of legal rule will only encourage 

businesses to retain law firms so that they can make decisions and take actions under 

the cloak of privilege that they do not want the world to see.  This case illustrates this 

point well.  Buckley, in order to avoid an exclusion in the Policy that bars recovery 

for circumstances known to Buckley before the effective date, and an exclusion for 

losses caused by Buckley’s own actions, alleged in its Complaints that it had no such 

knowledge of any circumstances and that Sandler’s termination was “voluntary” and 

not caused by the Firm in any way.  It then refused to provide the best evidence of 

whether its allegations were true by claiming that the contemporaneous 
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communications with the law firm retained to conduct the investigation were 

privileged.  Thus, in Buckley’s world, the only evidence that may be offered on these 

issues is its testimony, unchallenged by any contrary and contemporaneous material. 

Finally, Buckley conflates the concept of privilege with confidentiality by 

arguing that the Business Court’s decision could mean that “highly sensitive 

information would be subject to public disclosure.”  Brief p 37.  But a holding that 

information is not privileged does not mean that the information is not confidential.  

This case illustrates precisely this point, as the parties have entered into a 

confidentiality order that permits the designation of information as “confidential.” 

(SR pp 133-151). Information so designated is not subject to public disclosure and is 

filed under seal - - that is the reason why there is a Sealed Record before this Court.  

The issue here is whether communications can be disclosed at all in litigation, which 

is a wholly different issue from protecting confidential information once disclosed.  

The fact that information might be confidential is not a reason to withhold that 

information, it is only a reason to protect it once disclosed. 

CONCLUSION 

The Business Court applied well-settled principles of North Carolina law in its 

decision.  After reviewing the communications, the court ordered the production of 

materials that did not seek or provide legal advice and which were not made for 

primarily a legal purpose.  While Buckley claims that the Business Court created a 

“blanket rule” that waived its privilege, the Order did no such thing.  Rather, the 

Business Court applied the privilege to communications that were actually 

privileged, and refused to apply the privilege to communications that were not 
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privileged.  It is Buckley that seeks a “blanket rule,” in the process advocating that 

this Court change its standard of review, alter North Carolina law by holding that 

outside counsel enjoys an enhanced privilege, and seeks to imbue outside counsel with 

the ability to keep secret any matter for which it is retained so long as legal services 

were one of the purposes.  

Far from abusing its discretion such that it entered an Order that “is 

manifestly unsupported by reason,” the Business Court’s Order is the very model of 

a reasoned decision, one based upon facts which are uncontested on this appeal, and 

upon long-settled principles of North Carolina law.  Consequently, it should be 

affirmed.  

Respectfully submitted this 27th day of October 2021. 

 

 /s/ James P. Cooney III     
James P. Cooney III, N.C. State Bar #12140 
G. Michael Barnhill, N.C. State Bar #9690 
WOMBLE BOND DICKINSON (US) LLP 
One Wells Fargo Center, Suite 3500 
301 South College Street 
Charlotte, NC  28202-6037 
Telephone:  704-331-4980 
Fax:  704-338-7838 
E-Mail: Jim.Cooney@wbd-us.com 
E-Mail: Mike.Barnhill@wbd-us.com 
 
Attorneys for Defendant Series 1 of 
Oxford Insurance Company NC, LLC 
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MECKLENBURG COUNTY 
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SUPERIOR COURT DIVISION 

19 CVS 21128 

 
BUCKLEY LLP, 
 

Plaintiff, 
 

v. 
 
SERIES 1 OF OXFORD 
INSURANCE COMPANY NC LLC, 
 

Defendant. 

 

 

 

 

ORDER AND OPINION ON  

MOTIONS TO COMPEL 

[Public]1 

 

1. THIS MATTER is before the Court on Plaintiff Buckley LLP’s (“Buckley”) 

Motion to Compel (“Buckley’s Motion”), (ECF No. 75), and Defendant Series 1 of 

Oxford Insurance Company NC LLC’s (“Oxford”) Motion to Compel Production of 

Documents Withheld as Privileged (“Oxford’s Motion”), (ECF No. 82), (together, the 

“Motions”).   

2. The Motions put at issue whether certain email communications were 

properly withheld from production by both parties on grounds of attorney-client 

privilege and/or work product immunity.  Oxford’s Motion challenges whether 

Buckley, a law firm, may withhold certain email communications with the outside 

law firm Buckley retained to investigate workplace misconduct allegations against 

one of Buckley’s founders.  Buckley claims the outside firm was engaged in legal work 

 
1 Recognizing that this Order and Opinion cites and discusses communications that the 

parties contend are protected from disclosure due to the attorney-client privilege and/or work 

product doctrine, and out of an abundance of caution, the Court elected to file this Order and 

Opinion under seal on November 9, 2019. The Court then permitted the parties an 

opportunity to propose redactions to the public version of this document. Neither Plaintiff 

nor Defendant proposed any redactions. 

Case No.2019CVS21128 ECF No. 97 Filed 11/13/2020 08:35:19 N.C. Business Court

Appx. 001
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in connection with and separate from the investigation and thus that Buckley’s 

assertion of privilege is proper; Oxford disagrees, arguing that Buckley’s outside 

counsel was not engaged in legal work during or after the investigation.  Buckley’s 

Motion seeks production of certain email communications involving Oxford’s general 

counsel.  Oxford argues that its general counsel’s communications were made in her 

legal, not business, capacity, and thus are privileged; Buckley disagrees, contending 

that these communications were made in the general counsel’s business role during 

Oxford’s claims review process and thus should be produced. 

3. After reviewing the Motions, the briefs in support of and in opposition to the 

Motions, the relevant materials associated with the Motions, the arguments of 

counsel at a hearing on the Motions, and the materials provided by the parties for the 

Court’s in camera review, the Court, in the exercise of its discretion and for good 

cause shown, hereby rules on the Motions as set forth below.   

Williams & Connolly LLP, by William T. Burke, Elizabeth Wilson, and 

John K. Villa, McGuireWoods LLP, by Mark Kinghorn, and Buckley 

LLP, by Adam Miller, for Plaintiff Buckley LLP.  

 

Womble Bond Dickinson (US) LLP, by James P. Cooney, Jonathan R. 

Reich, Elizabeth J. Bondurant, James S. Derrick, and Marcey A. Selle, 

for Defendant Series 1 of Oxford Insurance Company NC LLC. 

 

Bledsoe, Chief Judge. 

Appx. 002



3 

 

I. 

FINDINGS OF FACT 

4. These findings of fact are made solely for the purpose of deciding the 

Motions.  Any findings of fact that are more appropriately considered conclusions of 

law are incorporated therein.  

5. Buckley is a law firm located in Washington, D.C., and Oxford is an 

insurance company.  (Am. Compl. ¶¶ 1–2, ECF No. 56.)  This action concerns whether 

coverage is available to Buckley under an insurance policy Oxford issued to Buckley 

on December 29, 2017 that affords coverage to Buckley for certain losses associated 

with the departure of key revenue-generating partners (the “Policy”).  (Am. Compl. 

Ex. A.)   

6. Buckley filed its Complaint initiating this action on October 29, 2019, which 

it later amended on August 4, 2020, asserting claims against Oxford for breach of 

contract, unfair and deceptive trade practices, breach of the duty of good faith and 

fair dealing, and tortious refusal to settle an insurance claim, all of which are based 

on Oxford’s refusal to provide coverage under the Policy in connection with the 

departure from the firm of one of the firm’s founding partners, Andrew Sandler 

(“Sandler”), shortly after the Policy’s inception.  (Compl., ECF No. 3; Am. Compl.)     

7. The facts concerning Buckley’s retention of an outside law firm and that 

firm’s work for Buckley are relevant to the Court’s consideration of Oxford’s Motion.  

Likewise, the facts concerning the work performed by Oxford’s general counsel are 

significant to the resolution of Buckley’s Motion.  The Court discusses each below.   

Appx. 003
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8. On December 15, 2017, three members of Buckley’s Executive Committee 

learned of potential misconduct by Sandler.  (Ex. 1 – Excerpts Dep. John P. Kromer 

70:14–71:11, 73:23–74:6, ECF No. 86.1; see also Ex. 6 – Buckley Notice Claim, at 

BUC015219, ECF No. 82.7.)  Both Buckley’s in-house general counsel and its outside 

counsel were immediately contacted after the Executive Committee met concerning 

this information.  (Ex. 1 – Excerpts Dep. John P. Kromer 79:20–80:6.)   

9. In response to the misconduct allegations against Sandler, the Executive 

Committee engaged Latham & Watkins LLP (“Latham”), a prominent national law 

firm, on December 21, 2020 to investigate Sandler’s conduct.  (Ex. 1 – Excerpts Dep. 

John P. Kromer 82:2–4 (“[W]e decided that we should engage outside counsel to assist 

and conduct the investigation.”); Ex. 3 – Buckley Engagement Letter Latham & 

Watkins, ECF No. 82.4; Ex. 6 – Buckley Notice Claim, at BUC015219 (“Latham was 

retained thereafter to conduct a confidential, independent investigation of the 

allegation.”).)   

10. An investigation into the alleged misconduct was required under Buckley’s 

firm policies.  (Ex. 1 – Excerpts Dep. John P. Kromer 81:9–18 (“The policy required 

that we investigate all allegations of harassment or other misconduct.  And so, you 

know, we believed it was the right thing to do generally.  It also was consistent with 

what the firm handbook requires.”); Ex. 13 – Joint Decl. Benjamin Klubes, John 

Kromer, & Christopher Witeck ¶ 2 (“In the event of a complaint regarding potential 

harassment, the Harassment-Free Policy . . . requires [Buckley] to investigate: ‘All 

reported or reasonably suspected occurrences of harassment will be 

Appx. 004
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investigated . . . in a confidential manner and as promptly and thoroughly as is 

practicable and necessary.’ ”), ECF No. 92.5.)   

11. The work Latham performed for Buckley is critical to the resolution of 

Oxford’s Motion.  Latham’s engagement letter with Buckley provided, “You have 

asked us to represent you in connection with an internal review of a personnel 

matter.”  (Ex. 3 – Buckley Engagement Letter Latham & Watkins, at BUC015158.)  

The engagement letter further stated, “Our responsibilities under this agreement are 

to provide legal counsel and assistance to you in accordance with this letter[.]”  (Ex. 

3 – Buckley Engagement Letter Latham & Watkins, at BUC015159.)   

12. According to one of Latham’s two principal partners involved in the 

investigation, the engagement letter “was intended to cover a broad range of legal 

advice and services that Latham might need to provide to Buckley in connection with 

the allegations against Mr. Sandler.”  (Ex. 4 – Decl. Jonathan C. Su ¶ 4, ECF No. 

86.4.)  This same Latham partner also avers that Latham was hired both to 

investigate the misconduct allegations and “to perform a number of legal functions in 

connection with the investigation into the allegations against Mr. Sandler[.]”  (Ex. 4 

– Decl. Jonathan C. Su ¶ 3.)  In that regard, he asserts that “Latham continued to 

provide legal advice to Buckley regarding some of these issues after the investigation 

of Mr. Sandler ended in February 2018.”  (Ex. 4 – Decl. Jonathan C. Su ¶ 3.)   

13. For its part, Buckley has offered evidence that Latham was hired to “conduct 

an impartial investigation that was fair to all involved . . . while protecting the 

identities of the women who had made allegations[.]”  (Ex. 13 – Joint Decl. Benjamin 

Appx. 005
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Klubes, John Kromer, & Christopher Witeck ¶ 3.)  Buckley agrees with Latham that 

the scope of Latham’s representation included legal advice in addition to pure 

investigatory services.  (See Ex. 1 – Excerpts Dep. John P. Kromer 98:6–14 (“In 

addition to conducting the investigation, we received legal advice . . . regarding 

whether or not to continue the investigation following Mr. Sandler’s departure, or his 

announcement of his departure.  We received advice regarding our policies and 

procedures related to sexual harassment and personal misconduct.”).)   

14. Latham’s partner also declares that “Latham reasonably anticipated from 

the outset of the investigation that there might be potential litigation against 

[Buckley] as a result of the allegations, and therefore, investigated the facts and 

conducted legal research and analysis regarding potential claims to prepare for any 

such litigation[,]” (Ex. 4 – Decl. Jonathan C. Su ¶ 5), although it does not appear that 

Buckley had a view whether litigation was likely at the time of the investigation, (see 

Ex. 6 – Excerpts Dep. Christopher Witeck 268:15–16 (“[W]e still didn’t have a sense 

of what [the] potential exposure to the firm was.”), ECF No. 86.6.)      

15. Rather than participate in the investigation, Sandler decided to depart from 

Buckley.2  He executed a Retirement Agreement with Buckley which became effective 

on February 26, 2018.  (Ex. 6 – Buckley Notice Claim, at BUC015220.)  The 

investigation was subsequently closed at the end of February 2018.  Latham did not 

prepare and deliver factual findings in connection with the investigation but 

continued to provide services to Buckley through May 2018.  (Ex. 6 – Excerpts Dep. 

 
2 Whether Sandler’s departure from Buckley was voluntary or involuntary is a hotly disputed 

issue in this case. 
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Chris Witeck 267:1–6, 267:15–20, 268:7–22 (“Q.  All right.  Well, after Mr. Sandler 

signed the document labeled retirement agreement on February 25, 2018, was there 

anything further for Latham to investigate? . . .  A.  Look there were lots of different 

things. . . .  [W]e took some time and evaluated all these different scenarios, risks, 

components, however you want to characterize it, before the investigation was 

closed.”).)   

16. On March 7, 2018, Buckley notified Oxford of its claim under the Policy  “due 

to the . . . impending retirement of . . . Sandler[.]”  (Ex. 9 – Buckley Notice Anticipated 

Claim, at OXF0020593, ECF No. 82.10.)  Some months later, on October 19, 2018, 

Buckley submitted a Claim Submission (the “Claim”), indicating that Sandler’s 

departure from Buckley was voluntary as stated in the Retirement Agreement.  (Ex. 

6 – Buckley Notice Claim, at BUC015220.)    

17. Afterwards, a team at Oxford that included Oxford’s in-house general 

counsel, Susan Euteneuer (“Euteneuer”), reviewed whether the Claim was covered 

by the Policy.  (Ex. 6 – Aff. Susan M. Euteneuer ¶ 7 (“I am a member of the Claim 

Review Committee with Mary Claire Goff, President of the Taft Companies, and 

Oxford’s Managing Member, Michael DiMayo.”), ECF No. 84.7; Ex. 2 – Excerpt Dep. 

Susan Euteneuer 184:2–185:3 (“So, at this point in time, the pivotal question was, 

could this be a covered claim?  And that was the question that we then reviewed in 

order to do that gatekeeping role[.]”), 185:4–11 (“Q.  And who was involved in that 

process?  A.  Mike DiMayo, me, Mary Claire Goff, I believe Paul Francisco.  And this 
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was not a coverage determination, per se, but really just a gatekeeping role.”), ECF 

No. 84.3.)  

18. Euteneuer’s role in this review—whether legal or business—is critical to the 

determination of Buckley’s Motion.  At the time Buckley submitted the Claim, Oxford 

did not have a formal claims department, and Euteneuer never formally acted solely 

as a claims adjuster, investigator, or manager.  (Ex. 6 – Aff. Susan M. Euteneuer ¶ 

6.)3  During the pendency of the Claim, however, Euteneuer wore two “hats,” a legal 

role as Oxford’s general counsel and a business role with authority to approve 

coverage and resolve claims.  (Exs. Pl.’s Br. Supp. Mot. Compel Ex. 7, at 26:9–17, 

116:3–10, 118:8–19; see also Ex. 2 – Excerpts Dep. Susan Euteneuer 187:18–21 (“So 

I . . . do have two roles.”); Ex. 4 – Oxford Claims Manual, at OXF00000211, ECF No. 

84.5.)   

19. Oxford’s Chief Financial Officer testified that Euteneuer’s claims review 

role is not considered a legal function within the company.  (Exs. Pl.’s Br. Supp. Mot. 

Compel Ex. 7, at 141:9–11.)  For her part, Euteneuer testified that she “give[s] advice 

to the company[,]” never taking off her “lawyer hat,” even in the initial evaluation 

stage regarding claims.  (Ex. 2 – Excerpt Dep. Susan Euteneuer 185:6–188:4; see also 

Ex. 6 – Aff. Susan M. Euteneuer ¶ 5 (“My responsibilities include providing legal 

advice and analysis in all aspects of the operations of these companies.”).)   

20. In the fall of 2018, Buckley pressed Oxford to conduct an initial review and 

determination of its Claim so it could receive payment by year-end.  (Ex. 6 – Aff. 

 
3 Oxford subsequently created a claims department consisting of Euteneuer and one other 

person.  (Exs. Pl.’s Br. Supp. Mot. Compel Ex. 7, at 21:3–5, ECF No. 76.1.) 
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Susan M. Euteneuer ¶ 9; see also Ex. 2 – Excerpt Dep. Susan Euteneuer 188:9–21.)  

Oxford’s review team concluded then that the Claim should be covered.  (Ex. 5 – 

Excerpts Dep. Michael DiMayo 212:4–213:1, ECF No. 84.6.)  Soon thereafter, 

however, on October 22, 2018, Oxford received a letter from Sandler stating that it 

“would be inappropriate” to pay Buckley’s Claim because his departure was not a 

“ ‘voluntary retirement’ as set forth in the [P]olicy.”  (Ex. 7 – London Letter Oct. 22, 

2018, ECF No. 84.8.)  This new information, together with Oxford’s ongoing inability 

to determine the specific amount of Buckley’s net loss, caused Oxford to seek and 

obtain a third-party review of the Claim.  (Ex. 6 – Aff. Susan M. Euteneuer ¶ 10; see 

also Ex. 5 – Excerpts Dep. Michael DiMayo 269:4–21.)   

21. Oxford never paid Buckley’s Claim, and Buckley eventually filed suit.  

(Compl.)  Soon after filing, on November 12, 2019, Buckley served its First Set of 

Requests for Production of Documents to Defendant Oxford.  Buckley’s request sought 

documents related to Oxford’s review of Buckley’s Claim, including Oxford’s file on 

the Claim and all documents and communications reflecting Oxford’s internal 

deliberations concerning the Claim.  (Exs. Pl.’s Br. Supp. Mot. Compel Ex. 1.)   

22. On May 1, 2020, Oxford produced two privilege logs, which were later 

revised on July 17, 2020, listing responsive documents that Oxford had withheld from 

production or redacted.  The logs identified several communications about the Claim 

involving Euteneuer which Oxford withheld as privileged.  (Exs. Pl.’s Br. Supp. Mot. 

Compel Exs. 9–10.)  Buckley challenged Oxford’s position as to these specific 

communications, (Exs. Pl.’s Br. Supp. Mot. Compel Ex. 2), and although Oxford 
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subsequently produced some additional communications after further review, (Exs. 

Pl.’s Br. Supp. Mot. Compel Exs. 4–6), the parties reached an impasse concerning the 

production of additional documents from among those Oxford has withheld as 

privileged, (Exs. Pl.’s Br. Supp. Mot. Compel Exs. 12–13).   

23. On December 18, 2019, Oxford served its First Set of Requests for 

Production of Documents to Buckley.  Oxford’s requests sought, in part, documents 

and communications between Buckley and Latham concerning the Sandler 

investigation and reflecting whether Buckley believed Sandler would eventually have 

to leave the firm.  (Ex. 10 – Oxford’s First Set Reqs. Produc. Docs., ECF No. 82.11.)   

24. Buckley objected to producing any communications between Buckley and 

Latham on both attorney-client privilege and work product grounds.  (Ex. 11 – 

Buckley’s Objection Resp. Oxford’s First Set Reqs. Produc. Docs., ECF No. 82.12.)  

Buckley later produced a privilege log on May 7, 2020 listing these withheld 

communications.  (Ex. 1 – Buckley Latham Privilege Log Dated 05.07.2020, ECF No. 

82.2; see also Ex. 2 – Docs. Oxford Moves Compel, ECF No. 82.3.)  The parties’ further 

negotiations did not lead to the production of any of these documents.   

25. Having exhausted their efforts at compromise, the parties submitted 

discovery dispute summaries pursuant to Business Court Rule 10.9—Buckley’s on 

August 21, 2020 and Oxford’s on August 28, 2020.  The Court thereafter permitted 

each party to file the Motions with supporting briefs and materials. 

26. Buckley has identified the withheld documents it seeks at Exhibits 12 and 

13 of its Exhibits to Plaintiff’s Brief in Support of Motion to Compel (the “Oxford 
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Communications”).  (ECF No. 76.1.)  Oxford has identified the documents it claims 

Buckley has improperly withheld at Exhibit 2 – Documents Oxford Moves to Compel 

(the “Buckley Communications”; together with the Oxford Communications, the 

“Communications”).  (ECF No. 82.3.) 

27. After full briefing, the Court held a hearing on the Motions via 

videoconference on October 6, 2020 (the “Hearing”), at which all parties were 

represented by counsel.   

28. After the Hearing, the Court concluded, in the exercise of its discretion and 

for good cause shown, that an in camera review of the Communications was 

warranted and issued an order to that effect on October 12, 2020.  (ECF No. 89.)  The 

parties thereafter submitted the Communications to the Court for in camera review 

on October 15 (Oxford) and October 17 (Buckley).  The Court has now completed its 

review,4 and the Motions are therefore ripe for resolution.   

II. 

CONCLUSIONS OF LAW 

29. Any conclusions of law that are more appropriately considered findings of 

fact are incorporated therein.   

30. Each party contends that the other party has improperly withheld from 

production documents on grounds of attorney-client privilege and/or work-product 

immunity.  (Pl.’s Mot. Compel, ECF No. 75; Def. Series 1 Oxford Insurance Company 

NC, LLC Mot. Compel Produc. Docs. Withheld Privileged, ECF No. 73.)   

 
4 The in camera review materials have not been filed on the Court's docket but have been 

retained and can be made a part of the court record in the event of an appeal. 
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A. Attorney-Client Privilege  

31. Buckley argues that Oxford has improperly withheld communications as 

privileged in which Euteneuer was acting in a business role as part of Oxford’s 

processing of Buckley’s Claim rather than in her role as the company’s general 

counsel providing legal advice.  (Pl.’s Br. Supp. Mot. Compel 7–12, ECF No. 76.)  

Buckley contends that the “central feature of Oxford’s ordinary business as an 

insurance company is claims processing, and by its very nature, claims processing 

involves fact-finding, reviewing the terms of the insurance policy to determine 

whether there is coverage for a given set of facts, and assessing business factors 

associated with processing claims[,]” which “is far from a solely legal inquiry.”  (Pl.’s 

Br. Supp. Mot. Compel 9.)   

32. Seeking a similar result, Oxford contends that Latham’s investigation of 

Sandler involved “a single interview of a person with direct knowledge, and ended 

when Sandler withdrew from [Buckley,]” and that “the primary purpose of the 

investigation was [related to] the day-to-day operations of [the] business[.]”  (Mem. 

Series 1 Oxford Insurance Company NC, LLC Supp. Mot. Compel Produc. Docs. 

Withheld Privileged 8, ECF No. 83.)  As such, Oxford argues that Latham was not 

involved in providing legal advice and that the communications between Buckley and 

Latham therefore are not privileged.  (Mem. Series 1 Oxford Insurance Company NC, 

LLC Supp. Mot. Compel Produc. Docs. Withheld Privileged 7–9.)   
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33. The Supreme Court of North Carolina has recognized a five-part test to 

determine when the attorney-client privilege applies to a communication: 

(1) the relation of attorney and client existed at the time the 

communication was made, (2) the communication was made in 

confidence, (3) the communication relates to a matter about which the 

attorney is being professionally consulted, (4) the communication was 

made in the course of giving or seeking legal advice for a proper purpose 

although litigation need not be contemplated and (5) the client has not 

waived the privilege. 

 

In re Miller, 357 N.C. 316, 335, 584 S.E.2d 772, 786 (2003) (quoting State v. McIntosh, 

336 N.C. 517, 523–24, 444 S.E.2d 438, 442 (1994)).  “If any one of these five elements 

is not present in any portion of an attorney-client communication, that portion of the 

communication is not privileged.”  Id.  “The burden is always on the party asserting 

the privilege to demonstrate each of its essential elements.”  Id. at 336, 584 S.E.2d at 

787 (citation omitted).   

34. Importantly, a client and its counsel “may not avail themselves of the 

protection afforded by the attorney-client privilege if the attorney was not acting as 

a legal advisor when the communication was made.”  Evans v. United Servs. Auto. 

Ass’n, 142 N.C. App. 18, 32, 541 S.E.2d 782, 791 (2001); see also United States ex rel. 

Thomas v. Duke Univ., No. 1:17-CV-276, 2018 U.S. Dist. LEXIS 150001, at *18 

(M.D.N.C. Sept. 4, 2018) (“[W]hen an attorney does non-legal work for a client, 

communications in connection with that non-legal work are not privileged.”); Henson 

v. Wyeth Labs., Inc., 118 F.R.D. 584, 587 (W.D. Va. 1987) (“[I]n order for the privilege 

Appx. 013



14 

 

to apply, the attorney receiving the communication must be acting as an attorney and 

not simply as a business advisor.”).5   

35. Accordingly, “[b]usiness advice, such as financial advice or discussion 

concerning business negotiations, is not privileged.”  Window World of Baton Rouge, 

2019 NCBC LEXIS 54, at *65 (quoting N.C. Elec. Membership Corp. v. Carolina 

Power & Light Co., 110 F.R.D. 511, 517 (M.D.N.C. 1986)).  “When communications 

contain intertwined business and legal advice, courts consider whether the ‘primary 

purpose’ of the communication was to seek or provide legal advice[,]” id. at *66, and 

therefore, “[c]orporate documents prepared for simultaneous review by legal and 

nonlegal personnel are often held to be not privileged because they are not shown to 

be communications made for the primary purpose of seeking legal advice[,]” N.C. Elec. 

Membership Corp., 110 F.R.D. at 514.   

36. In addition, “simply copying an attorney on a communication does not cloak 

that communication with the attorney-client privilege.”  McAirlaids, Inc. v. Kimberly-

Clark Corp., No. 7:13-CV-193, 2014 U.S. Dist. LEXIS 201138, at *12 (W.D. Va. Sept. 

26, 2014).  In general, “courts are obligated to strictly construe the privilege and limit 

it to the purpose for which it exists.”  Evans, 142 N.C. App. at 31, 541 S.E.2d at 790. 

37. Based on its in camera review, the Court concludes that many of the 

Communications have been improperly withheld as privileged because the “primary 

 
5 “In defining the contours . . . to the attorney-client privilege, the Supreme Court of North 

Carolina has recognized that it is appropriate to look to federal case law for guidance.”  

Window World of Baton Rouge, LLC v. Window World, Inc., 2019 NCBC LEXIS 54, at *42 

n.29 (N.C. Super. Ct. Aug. 16, 2019) (citing Miller, 357 N.C. at 330, 584 S.E.2d at 783).   
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purpose” of these communications was not “to seek or provide legal advice.”  The 

Court will address each set of Communications in turn.   

1. Oxford Communications  

38. The North Carolina courts have made clear that, “although the protection 

given to communications between attorney and client apply equally to in-house 

counsel, an insurance company and its counsel may not avail themselves of the 

protection afforded by the attorney-client privilege if the attorney was not acting as 

a legal advisor when the communication was made.”  Id. at 32, 541 S.E.2d at 791 

(citations omitted); see also, e.g., Morris v. Scenera Research, LLC, 2011 NCBC LEXIS 

34, at *15 (N.C. Super. Ct. Aug. 26, 2011) (“When the in-house counsel’s legal advice 

is merely incidental to business advice, the privilege does not apply.”); MSF Holding, 

Ltd. v. Fiduciary Tr. Co. Int’l, No. 03 Civ. 1818 (PKL) (JCF), 2005 U.S. Dist. LEXIS 

34171, at *2 (S.D.N.Y. Dec. 7, 2005) (“In-house counsel often fulfill the dual role of 

legal advisor and business consultant.  Accordingly, to determine whether counsel’s 

advice is privileged, we look to whether the attorney’s performance depends 

principally on her knowledge of or application of legal requirements or principles, 

rather than her expertise in matters of commercial practice.” (citations, internal 

quotation marks, and brackets omitted)).   

39. In particular, the privilege will not cloak communications involving an 

insurance company’s counsel when that counsel is acting in a business role, including 

in the insurer’s routine processing of insurance claims.  See, e.g., Harper v. Auto-

Owners Ins. Co., 138 F.R.D. 655, 671 (S.D. Ind. 1991) (“To the extent that this 
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attorney acted as a claims adjuster, claims process supervisor, or claim investigation 

monitor, and not as a legal adviser, the attorney-client privilege would not apply.”); 

see also, e.g., Menapace v. Alaska Nat’l Ins. Co., Civil Action No. 20-cv-00053-REB-

STV, 2020 U.S. Dist. LEXIS 191695, at *32 n.11 (D. Colo. Oct. 15, 2020) (“[W]here an 

attorney is acting as a claims adjuster, he is performing a business function rather 

than providing legal advice and thus his communications related to those activities 

are not privileged.”); Mission Nat’l Ins. Co. v. Lilly, 112 F.R.D. 160, 163 (D. Minn. 

1986) (“To the extent that [lawyers] acted as claims adjusters, then, their work-

product, communications to client, and impressions about the facts will be treated 

herein as the ordinary business of plaintiff, outside the scope of the asserted 

privileges.”).   

40. The evidence before the Court shows that Euteneuer had a substantial 

business role at Oxford in reviewing and processing claims for payment and engaged 

in that business role in connection with the Buckley Claim.  While certain Oxford 

Communications involving Euteneuer reflect the primary purpose of giving and 

receiving legal advice, most show that Euteneuer’s sole or primary role in connection 

with the communication was in her business role of reviewing Buckley’s Claim in the 

ordinary course of Oxford’s business.  The Court concludes that all such ordinary- 

course-of-business Oxford Communications are not protected by the attorney-client 

privilege. 
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41. The Court has set forth at Appendix A its conclusions concerning the specific 

Oxford Communications at issue on Buckley’s Motion and shall order Oxford to 

produce those communications the Court has concluded are not privileged.   

2. Buckley Communications 

42. Generally, when materials are created “in the ordinary course of business” 

and “pursuant to [company] policy,” they are available for discovery.  Fulmore v. 

Howell, 189 N.C. App. 93, 104, 657 S.E.2d 437, 444 (2008) (citations omitted); see also, 

e.g., Shaffer v. Nw. Mut. Life Ins. Co., Civil Action No. 5:05CV1 (STAMP), 2006 U.S. 

Dist. LEXIS 59294, at *13 (N.D.W. Va. Aug. 21, 2006) (“This Court finds that this 

document was prepared in the ordinary course of business . . . .  Thus, this document 

is not protected by the attorney-client privilege because it was not prepared for the 

purposes of seeking, obtaining[,] or providing legal assistance.”).   

43. This principle applies in the context of corporate investigations, so an 

investigating attorney’s communications in the course of an investigation are not 

necessarily cloaked with privilege.  See, e.g., Thomas, 2018 U.S. Dist. LEXIS 150001, 

at *19 (“[T]he participation of counsel in an internal investigation does not 

‘automatically cloak the investigation with legal garb.’ ” (quoting In re Grand Jury 

Subpoena, 599 F.2d 504, 511 (2d Cir. 1979))); see also, e.g., In re Allen, 106 F.3d 582, 

602 (4th Cir. 1997) (“[N]ot all communications between an attorney and client during 

attorney-conducted investigations constitute legal work entitled to attorney-client 

privilege.”); Koumoulis v. Indep. Fin. Mktg. Grp., 29 F. Supp. 3d 142, 146 (E.D.N.Y. 

2014) (“[T]he mere fact that a communication is made directly to an attorney . . . does 
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not mean that the communication is necessarily privileged, and . . . [i]nvestigatory 

reports and materials are not protected by the attorney-client privilege . . . merely 

because they are provided to, or prepared by, counsel.” (citations and internal 

quotation marks omitted)). 

44. Nevertheless, “[t]he relevant question is not whether [an attorney] was 

retained to conduct an investigation, but rather, whether this investigation was 

‘related to the rendition of legal services.’ ” Allen, 106 F.3d at 603 (quoting Dunn v. 

State Farm Fire & Cas. Co., 927 F.2d 869, 875 (5th Cir. 1991)); see also In re Kellogg 

Brown & Root, Inc., 756 F.3d 754, 758–59 (D.C. Cir. 2014) (“So long as obtaining or 

providing legal advice was one of the significant purposes of the internal 

investigation, the attorney-client privilege applies[.]”); cf. United States v. Rowe, 96 

F.3d 1294, 1297 (9th Cir. 1996) (“Where the attorney [conducting an investigation] 

was asked for business (as opposed to legal) counsel, no privilege attached.”); Moore 

v. Dan Holdings, Inc., No. 1:12CV503, 2013 U.S. Dist. LEXIS 61378, at *16 (M.D.N.C. 

Apr. 30, 2013) (holding attorney-client privilege applies when the defendant “retained 

counsel not to conduct an investigation as part of the normal course of business, but 

rather that he retained counsel to provide legal advice.”).     

45. The evidence before the Court shows, as Buckley argues, that the Sandler 

investigation was an unprecedented event in the life of the Buckley firm.  The 

evidence also makes clear, however, that the investigation Buckley retained Latham 

to perform was one required under Buckley’s firm policies as part of Buckley’s 

internal complaint procedure, (Ex. 13 – Joint Decl. Benjamin Klubes, John Kromer, 
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& Christopher Witeck ¶ 2 (“All reported or reasonably suspected occurrences of 

harassment will be investigated [by Buckley] . . . in a confidential manner and as 

promptly and thoroughly as is practicable and necessary.”)), and consistent with 

Buckley’s business practice, (Ex. 1 – Excerpts Dep. John P. Kromer 81:9–18 (“[W]e 

believed [an investigation] was the right thing to do generally.  It also was consistent 

with what the firm handbook requires.”)).    

46. As such, the evidence shows that the investigation was initiated and 

pursued in the ordinary course of Buckley’s business, and, contrary to Buckley’s 

contentions, the fact that Buckley hired a prominent outside law firm to conduct the 

investigation does not change this fact.  While a Latham partner involved in the 

investigation offers affidavit testimony that Latham performed legal functions in 

connection with the investigation of Sandler, that testimony on its own does not serve 

to cloak all of Latham’s investigatory work with attorney-client privilege.  See, e.g., 

Allen v. TV One, LLC, Civil Action No. DKC 15-1960, 2016 U.S. Dist. LEXIS 169641, 

at *11–12 (D. Md. Dec. 8, 2016) (attorney’s statement that her “work sometimes 

involved conducting and overseeing Company investigations based on [her] legal 

expertise and solely in [her] capacity as in-house counsel” insufficient for privilege); 

cf. Allen, 106 F.3d at 604–05 (highlighting evidence beyond an attorney’s statement 

in finding attorney-client privilege during an investigation).   

47. And while the engagement letter also suggests Latham was to provide legal 

counsel in connection with the investigation, “an engagement letter cannot reclassify 

nonprivileged communications as ‘legal services’ in order to invoke the attorney-client 
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privilege[.]”  Sandra T.E. v. S. Berwyn Sch. Dist. 100, 600 F.3d 612, 620 (7th Cir. 

2009).   

48. The Court’s in camera review of the Buckley Communications shows that 

many were made to or by Latham solely or primarily in furtherance of its 

investigation into Sandler’s alleged misconduct in accordance with Buckley’s firm 

policies and were unrelated to the rendition of legal services.  The Court concludes 

that these Buckley Communications are not privileged and should be produced.  That 

said, it is also clear from the evidence presented that Buckley retained Latham to 

provide legal services apart from its investigative efforts.  Many of the Buckley 

Communications reflect a primary purpose of giving or receiving legal advice.  The 

Court concludes these Buckley Communications are privileged and have been 

properly withheld. 

49. Of special note are three specific sets of documents that Buckley has 

withheld as privileged.   

50. First, Buckley has withheld a number of communications involving Buckley, 

Latham, and SKDKnickerbocker, a public relations firm retained by Buckley to 

advise in connection with Sandler’s departure.  The Court concludes that these 

Buckley Communications are properly withheld as privileged to the extent they were 

made to facilitate or assist in the rendering of legal advice to Buckley.  See, e.g., MLC 

Auto., LLC v. Town of S. Pines, No. 1:05cv1078, 2007 U.S. Dist. LEXIS 2841, at *13 

(M.D.N.C. Jan. 11, 2007) (“[F]or the same reasons that communications of corporate 

officers and employees are protected by the attorney-client privilege, so are 
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communications of a corporation’s third-party consultants where the communications 

are made to facilitate or assist in the rendition of legal services, or to provide the 

consultants legal advice and strategies formulated by counsel so that the consultant 

can carry out related tasks on behalf of the client.”).  

51. Next, Buckley has withheld as privileged several communications 

containing Latham’s invoices for its services between December 2017 and May 2018.  

“Typically, the attorney-client privilege does not extend to billing records and expense 

reports.”  Chaudhry v. Gallerizzo, 174 F.3d 394, 402 (4th Cir. 1999).  It is only when 

an invoice “reveal[s] the motive of the client in seeking representation, litigation 

strategy, or the specific nature of the services provided, such as researching 

particular areas of law” that makes it privileged.  Id. (quoting Clarke v. Am. Com. 

Nat’l Bank, 974 F.2d 127, 129 (9th Cir. 1992)).  The Court therefore will find privilege 

only to the extent these Buckley Communications reflect such information.   

52. Finally, Buckley has withheld as privileged a large number of emails that 

concern the scheduling of various calls and meetings and similar non-substantive 

matters.  Such communications are not privileged unless they reflect the seeking or 

rendering of legal advice.  See, e.g., Rossman v. EN Eng’g, LLC, No. 19 C 5768, 2020 

U.S. Dist. LEXIS 186429, at *13 (N.D. Ill. Oct. 8, 2020) (holding that “defendant’s 

claims of privilege that cover emails scheduling phone conferences, asking for a 

document, and exchanging pleasantries are somehow confidential or examples of 

having sought legal advice are meritless”); Kleeberg v. Eber, No. 16-CV-9517 (LAK) 

(KHP), 2019 U.S. Dist. LEXIS 80428, at *60 (S.D.N.Y May 13, 2019) (holding that 
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“email communications that merely seek to schedule a call regarding a legal matter 

are not privileged so long as they do not convey or seek legal advice”); In re MI 

Windows & Doors, Inc., Case No. 2:12-mn-00001, 2013 U.S. Dist. LEXIS 63392, at *9 

(D. S.C. May 3, 2013) (holding that an “email indicating a meeting request . . . is not 

privileged”).  Few of the withheld emails of this sort reflect the seeking or providing 

of legal advice, and except as to those that do, the Court will order that these Buckley 

Communications must be produced.   

53. The Court has set forth at Appendix B its conclusions concerning the specific 

Buckley Communications at issue on Oxford’s Motion and shall order Buckley to 

produce those communications the Court has concluded are not privileged.   

B. Work Product Doctrine 

54. Buckley seeks to protect a number of the Buckley Communications due to 

work-product immunity.6  Unlike the attorney-client privilege, “[t]he protection given 

to matters prepared in anticipation of trial, or ‘work product,’ is not a privilege, but a 

‘qualified immunity.’ ”  Evans, 142 N.C. App. at 28, 541 S.E.2d at 788 (quoting Willis 

v. Power Co., 291 N.C. 19, 35, 229 S.E.2d 191, 201 (1976)).  “The work product doctrine 

protects materials prepared in anticipation of litigation from discovery.”  Sessions v. 

Sloane, 248 N.C. App. 370, 383, 789 S.E.2d 844, 855 (2016).  As is the case with 

attorney-client privilege, “[t]he party asserting work product protection bears the 

burden of proof of establishing entitlement to it.”  Suggs v. Whitaker, 152 F.R.D. 501, 

 
6 Oxford does not withhold any of the Oxford Communications on this ground. 
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505 (M.D.N.C. 1993).7  “[I]t is incumbent upon the party to come forward with a 

specific demonstration of facts supporting the requested protection.”  Id.  “ ‘Because 

work product protection by its nature may hinder an investigation into the true facts, 

it should be narrowly construed consistent with its purpose[,]’ which is to ‘safeguard 

the lawyer’s work in developing his client’s case.’ ”  Evans, 142 N.C. App. at 29, 541 

S.E.2d at 789 (quoting Suggs, 152 F.R.D. at 505).   

55. For the work product doctrine to apply, “[materials] must be prepared 

because of the prospect of litigation when the preparer faces an actual claim or a 

potential claim following an actual event or series of events that reasonably could 

result in litigation.”  Nat’l Union Fire Ins. Co. v. Murray Sheet Metal Co., 967 F.2d 

980, 984 (4th Cir. 1992).  Where, as in this case, employee misconduct is alleged,  “it 

can be expected that designated personnel will conduct investigations, not only out of 

a concern for future litigation, but also to prevent reoccurrences, to improve 

safety . . . , and to respond to regulatory obligations.”  Id.   

56. Indeed, the work product doctrine does not apply to materials that “would 

have been created in essentially similar form irrespective of the litigation.”  United 

States v. Adlman, 134 F.3d 1194, 1202 (2d Cir. 1998); see also, e.g., Cook v. Wake Cty. 

Hosp. Sys., 125 N.C. App. 618, 625, 482 S.E.2d 546, 551–52 (1997) (finding an 

investigatory report not protectable work product where the “report would have been 

compiled, pursuant to [its] policy, regardless of whether . . . litigation was ever 

 
7 “Decisions under the federal rules are . . . pertinent for guidance and enlightenment in 

developing the philosophy of the North Carolina rules[,]” including Rule 26(b)(3) of the North 

Carolina Rules of Civil Procedure, which defines the work product doctrine.  Turner v. Duke 

Univ., 325 N.C. 152, 164, 381 S.E.2d 706, 713 (1989).   

Appx. 023



24 

 

anticipated”); RLI Ins. Co. v. Conseco, Inc., 477 F. Supp. 2d 741, 750 (E.D. Va. 2007) 

(“While RLI did hire outside counsel to interface with Conseco, hiring outside counsel 

does not excuse RLI from its duty to investigate insurance claims.  RLI submitted no 

specific evidence that it would have conducted the . . . investigation differently had 

no litigation been anticipated.”); cf. In re Capital One Consumer Data Sec. Breach 

Litig., No. 1:19md2915 (AJT/JFA), 2020 U.S. Dist. LEXIS 112177, at *7 (E.D. Va. 

June 25, 2020) (“[W]here . . . the relevant document may be used for both litigation 

and business purposes, the court must determine the driving force behind the 

preparation of the requested document.” (citation and internal quotation marks 

omitted)).   

57. The evidence of record does not suggest that the Buckley Communications 

were made because of anticipated litigation arising from Sandler’s misconduct.  None 

of the Buckley Communications mentions or discusses the prospect of litigation.  

Latham’s engagement letter does not mention anticipated litigation.  No Buckley 

attorney has testified that litigation was feared or contemplated.  The only evidence 

suggesting that litigation was anticipated from the Sandler investigation is Latham’s 

October 2020 affidavit to this effect.  (See Ex. 4 – Decl. Jonathan C. Su ¶ 5 (“Based 

on past experience with sexual harassment investigations, Latham reasonably 

anticipated from the outset of the investigation that there might be potential 

litigation[.]”).)  And that affidavit does not show that the investigation would have 

proceeded, or the Buckley Communications would have been made, differently in any 
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respect had litigation not been anticipated.  This is insufficient to carry Buckley’s 

burden. 

58. The Court therefore concludes that none of the Buckley Communications is 

properly withheld based on the work product doctrine. 

III. 

CONCLUSION 

59. The Court has applied its findings of fact and conclusions of law to each of 

the Communications, and, as noted above, has set forth its conclusions concerning its 

determination of privilege as to each document on the attached Appendices A and B.8   

60. WHEREFORE, for the reasons set forth above, and in the exercise of its 

discretion, the Court hereby ORDERS as follows: 

a. Buckley’s Motion is GRANTED in part and DENIED in part.  

Oxford shall produce those Oxford Communications the Court has 

identified in Appendix A as non-privileged within thirty-five (35) 

days of the entry of this Order.   

b. Oxford’s Motion is GRANTED in part and DENIED in part.  

Buckley shall produce those Buckley Communications the Court has 

identified in Appendix B as non-privileged within thirty-five (35) 

days of the entry of this Order.   

 
8 The Court has written this Order and Opinion, including Appendices A and B, to avoid 

disclosure of the substantive content of any of the Communications.  All of the 

Communications, however, are identified by Bates number and are available for review in 

the event of an appeal. 
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c. Oxford and Buckley shall serve revised and updated privilege logs in 

light of the Court’s rulings herein within thirty-five (35) days of the 

entry of this Order.9 

 SO ORDERED, this the 9th day of November, 2020 

   

      /s/ Louis A. Bledsoe, III   

      Louis A. Bledsoe, III 

      Chief Business Court Judge  

 
9 The Court has selected the date for compliance, mindful of the notice of appeal period under 

Rule 3 of the North Carolina Rules of Appellate Procedure, to provide each party an adequate 

opportunity to either move for reconsideration or to appeal and seek appropriate interim 

relief prior to compliance, should either choose to do so.  While a motion to reconsider will 

likely result in a swifter resolution than an appeal, the Court reminds the parties that this 

Court, relying on federal law, has concluded that the permitted grounds for reconsideration 

are “fairly narrow[,]” In re Se. Eye Center-Judgments, 2017 NCBC LEXIS 77, at *9 (N.C. 

Super. Ct. Aug. 22, 2017) (quoting Akeva, L.L.C. v. Adidas Am., Inc., 385 F. Supp. 2d 559, 

565 (M.D.N.C. 2005)), and include “(1) the discovery of new evidence, (2) an intervening 

development or change in the controlling law, or (3) the need to correct a clear error or prevent 

manifest injustice[,]” Window World of Baton Rouge, LLC v. Window World, Inc., 2019 NCBC 

LEXIS 7, at *8 (quoting Wiley v. Buncombe Cty., 846 F. Supp. 2d 480, 487 (W.D.N.C. 2012)).  

The Court has further noted that “[a] motion for reconsideration is not a vehicle to identify 

facts or legal arguments that could have been, but were not, raised at the time the relevant 

motion was pending.”  W4 Farms, Inc. v. Tyson Farms, Inc., 2017 NCBC LEXIS 99, at *5 

(N.C. Super. Ct. Oct. 19, 2017) (quoting Julianello v. K-V Pharm. Co., 791 F.3d 915, 923 (8th 

Cir. 2015)). 
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APPENDIX A – OXFORD COMMUNICATIONS 

 

No. Tab # Court’s Privilege Decision Parties’ Log Description  

OXF-PRIV-

000372 

Ex. 12, 1 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐ 

client communication 

regarding information 

Buckley provided for 

claim. 

OXF-PRIV-

000720 

Ex. 12, 2 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose  

N/A 

OXF-PRIV-

000371 

Ex. 12, 3 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐ 

client communication 

regarding information 

Buckley provided for 

claim. 

OXF-PRIV-

000719 

Ex. 12, 4 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose  

N/A 

OXF-PRIV-

000350 

Ex. 12, 5 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐ 

client communication 

regarding investigation 

of Buckley claim. 

OXF-PRIV-

000715 

Ex. 12, 6 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐ 

client communication 

regarding Buckley 

financials and claim. 

OXF-PRIV-

000349 

Ex. 12, 7 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐ 

client communication 

regarding investigation 

of Buckley claim. 
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OXF-PRIV-

000049 

Ex. 12, 8 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐ 

client communication 

regarding investigation 

of Buckley claim. 

OXF-PRIV-

000344 

Ex. 12, 9 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐ 

client communication 

regarding Buckley 

severance packages 

claims. 

OXF-PRIV-

000343 

Ex. 12, 10 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐ 

client communication 

regarding Buckley 

severance packages 

claims 

OXF-PRIV-

000342 

Ex. 12, 11 Privileged in part; third 

paragraph beginning with 

“Even” and accompanying 

link are privileged and 

may be redacted; the rest 

were not made in the 

course of giving or seeking 

legal advice or for a 

primarily legal purpose 

and thus are not privileged 

Confidential email 

reflecting attorney‐ 

client communication 

regarding Buckley 

severance packages 

claims. 

OXF-PRIV-

000327 

Ex. 12, 12 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐ 

client communication 

regarding engagement of 

investigator. 
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OXF00055062–

64 

Ex. 13, 1 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose; 

the bullet point starting 

“2.” in the 10/3/18 8:02 PM 

email from Mary Claire 

Goff may be redacted as 

irrelevant 

Confidential email 

reflecting attorney‐client 

communication 

regarding Buckley 

pending claim. 

OXF00055058–

61 

Ex. 13, 2 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose; 

the bullet point starting 

“2.” in the 10/3/18 8:02 PM 

email from Mary Claire 

Goff may be redacted as 

irrelevant 

Confidential email 

reflecting attorney‐client 

communication 

regarding Buckley 

pending claim. 

OXF00055054–

57 

Ex. 13, 3 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose; 

the bullet point starting 

“2.” in the 10/3/18 8:02 PM 

email from Mary Claire 

Goff and the second 

sentence of 10/3/18 8:36 

PM email from Mary 

Claire Goff may be 

redacted as irrelevant 

Confidential email 

reflecting attorney‐client 

communication 

regarding Buckley 

pending claim. 
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OXF00055050–

53 

Ex. 13, 4 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose; 

the bullet point starting 

“2.” in the 10/3/18 8:02 PM 

email from Mary Claire 

Goff and the second 

sentence of 10/3/18 8:36 

PM email from Mary 

Claire Goff may be 

redacted as irrelevant 

Confidential email 

reflecting attorney‐client 

communication 

regarding Buckley 

pending claim. 

OXF00050964–

65 

Ex. 13, 5 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

N/A 

OXF00054735–

36 

Ex. 13, 6 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

N/A 

OXF00045822–

23 

Ex. 13, 7 Privileged in part; the first 

sentence of the 10/26/18 

11:38 AM email from 

Susan Euteneuer is 

privileged and may be 

redacted; the rest were not 

made in the course of 

giving or seeking legal 

advice or for a primarily 

legal purpose  

N/A 

OXF00054733–

34 

Ex. 13, 8 Privileged in part; the first 

sentence of the 10/26/18 

11:38 AM email from 

Susan Euteneuer is 

privileged and may be 

redacted; the rest were not 

made in the course of 

giving or seeking legal 

advice or for a primarily 

legal purpose  

N/A 
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OXF00050888–

88_1 

Ex. 13, 9 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose  

Confidential email 

reflecting attorney‐client 

communication 

regarding investigation 

of claim. 

OXF00055030–

31 

Ex. 13, 10 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐client 

communication 

regarding investigation 

of claim. 

OXF00054719–

23 

Ex. 13, 11 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐client 

communication 

regarding claim 

investigation. 

OXF00050852–

57 

Ex. 13, 12 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐client 

communication 

regarding investigation 

of Buckley claim. 

OXF00054714–

18 

Ex. 13, 13 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐client 

communication 

regarding claim 

investigation.  

OXF00050843–

48 

Ex. 13, 14 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐client 

communication 

regarding investigation 

of Buckley claim. 

OXF00054708–

13 

Ex. 13, 15 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐client 

communication 

regarding claim 

investigation. 
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OXF00050839–

42 

Ex. 13, 16 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐client 

communication 

regarding investigation 

of Buckley claim. 

OXF00050835–

38 

Ex. 13, 17 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐client 

communication 

regarding investigation 

of Buckley claim. 

OXF00050830–

34 

Ex. 13, 18 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐client 

communication 

regarding Buckley claim 

notice. 

OXF00054959–

60 

Ex. 13, 19 Not privileged; redactions 

are within draft email 

subsequently sent to third 

party without alteration 

Confidential email 

reflecting attorney‐client 

communication 

regarding investigation 

of Buckley claim 

OXF00054957–

58 

Ex. 13, 20 Not privileged; redactions 

are within draft email 

subsequently sent to third 

party without alteration 

Confidential email 

reflecting attorney‐client 

communication 

regarding investigation 

of Buckley claim. 

OXF00054954–

56 

Ex. 13, 21 Not privileged; was 

disclosed to third parties 

without redactions 

Confidential email 

reflecting attorney‐client 

communication 

regarding investigation 

of Buckley claim. 

OXF00054950–

53 

Ex. 13, 22 Not privileged; redactions 

are within draft email 

subsequently sent to third 

party without alteration 

Confidential email 

reflecting attorney‐client 

communication 

regarding investigation 

of Buckley claim. 
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OXF00054946–

49 

Ex. 13, 23 Not privileged; redactions 

are within draft email 

subsequently sent to third 

party without alteration 

Confidential email 

reflecting attorney‐client 

communication 

regarding investigation 

of Buckley claim. 

OXF00054941–

45 

Ex. 13, 24 Not privileged; redactions 

are within draft email 

subsequently sent to third 

party without alteration 

Confidential email 

reflecting attorney‐client 

communication 

regarding investigation 

of Buckley claim. 

OXF00054936–

40 

Ex. 13, 25 Not privileged; redactions 

are within draft email 

subsequently sent to third 

party without alteration 

Confidential email 

reflecting attorney‐client 

communication 

regarding investigation 

of Buckley claim. 

OXF00054930–

35 

Ex. 13, 26 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐client 

communication 

regarding investigation 

of Buckley claim. 

OXF00054891–

91 

Ex. 13, 27 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐client 

communication 

regarding investigation 

of Buckley claim. 

OXF00054966–

66 

Ex. 13, 28 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐client 

communication 

regarding review of the 

Buckley claim. 

OXF00054886–

86 

Ex. 13, 29 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐client 

communication 

regarding review of the 

Buckley claim. 
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OXF00050799–

03 

Ex. 13, 30 Privileged in part; final 

paragraph of 12/12/18 7:52 

PM email from Euteneuer 

to Costello is privileged 

and may be redacted; the 

rest were not made in the 

course of giving or seeking 

legal advice or for a 

primarily legal purpose  

N/A 

OXF00050793–

98 

Ex. 13, 31 Privileged in part; final 

paragraph of 12/12/18 7:52 

PM email from Euteneuer 

to Costello is privileged 

and may be redacted; the 

rest were not made in the 

course of giving or seeking 

legal advice or for a 

primarily legal purpose  

N/A 

OXF00050787–

92 

Ex. 13, 32 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

N/A 

OXF00055024–

25 

Ex. 13, 33 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

N/A 

OXF00050694–

97 

Ex. 13, 34 Not privileged; disclosed in 

Ex. 11 to Pl.’s Br. Supp. 

Mot. Compel, (ECF No. 

76.1), and the redacted 

sentence in bullet point 2 

was not made in the 

course of giving or seeking 

legal advice or for a 

primarily legal purpose 

N/A 

Appx. 034



35 

 

OXF00050358–

61 

Ex. 13, 35 Not privileged; disclosed in 

Ex. 11 to Pl.’s Br. Supp. 

Mot. Compel, (ECF No. 

76.1), and the redacted 

sentence in bullet point 2 

was not made in the 

course of giving or seeking 

legal advice or for a 

primarily legal purpose 

N/A 

OXF00001511–

11_4 

Ex. 13, 36 Not privileged; disclosed in 

Ex. 11 to Pl.’s Br. Supp. 

Mot. Compel, (ECF No. 

76.1), and the redacted 

sentence in bullet point 2 

was not made in the 

course of giving or seeking 

legal advice or for a 

primarily legal purpose 

N/A 

OXF00050690–

93 

Ex. 13, 37 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

N/A 

OXF00050681–

85 

Ex. 13, 38 Privileged N/A 

OXF00050675–

80 

Ex. 13, 39 Privileged in part; the 

12/24/18 9:09 AM email 

from Susan Euteneuer is 

privileged and may be 

redacted; the rest were not 

made in the course of 

giving or seeking legal 

advice or for a primarily 

legal purpose 

N/A 
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OXF00050668–

74 

Ex. 13, 40 Privileged in part; the 

12/24/18 9:09 AM email 

from Susan Euteneuer is 

privileged and may be 

redacted; the rest were not 

made in the course of 

giving or seeking legal 

advice or for a primarily 

legal purpose 

N/A 

OXF00050664–

67 

Ex. 13, 41 Not privileged; the 

redacted portions of 

Kristan Costello’s 12/23/18 

2:38 PM email to Susan 

Euteneuer were disclosed 

in Ex. 11 to Pl.’s Br. Supp. 

Mot. Compel, (ECF No. 

76.1); the rest were not 

made in the course of 

giving or seeking legal 

advice or for a primarily 

legal purpose  

N/A 

OXF00054925–

27 

Ex. 13, 42 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐client 

communication 

regarding investigation 

of Buckley claim. 

OXF00050632–

37 

Ex. 13, 43 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

N/A 

OXF00052776–

81 

Ex. 13, 44 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

N/A 

OXF00054919–

24 

Ex. 13, 45 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

N/A 
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OXF00054962–

62 

Ex. 13, 46 Privileged in part; second 

line of 7:37 PM message 

from Susan Euteneuer is 

privileged and may be 

redacted; the rest were not 

made in the course of 

giving or seeking legal 

advice or for a primarily 

legal purpose 

Confidential email 

reflecting attorney‐client 

communication 

regarding Buckley 

severance packages 

claims 

OXF00054883–

83 

Ex. 13, 47 Privileged in part; second 

line of 7:37 PM message 

from Susan Euteneuer is 

privileged and may be 

redacted; the rest were not 

made in the course of 

giving or seeking legal 

advice or for a primarily 

legal purpose  

Confidential email 

reflecting attorney‐client 

communication 

regarding Buckley 

severance packages 

claims. 

OXF00050517–

23 

Ex. 13, 48 Privileged N/A 

OXF00050509–

16 

Ex. 13, 49 Privileged N/A 

OXF00050499–

06 

Ex. 13, 50 Privileged N/A 

OXF00054910–

17 

Ex. 13, 51 Privileged Attachment to a 

privileged email. 

OXF00055021–

22 

Ex. 13, 52 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐client 

communication 

regarding independent 

investigation of claim. 

OXF00055114–

14 

Ex. 13, 53 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐client 

communication 

regarding independent 

investigation of claim. 
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OXF00055019–

20 

Ex. 13, 54 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐client 

communication 

regarding independent 

investigation of claim. 

OXF00055112–

13 

Ex. 13, 55 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐client 

communication 

regarding independent 

investigation of claim. 

OXF00050222–

29 

Ex. 13, 56 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

N/A 

OXF00050214–

21 

Ex. 13, 57 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

N/A 

OXF00054683–

90 

Ex. 13, 58 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

N/A 

OXF00050213–

13 

Ex. 13, 59 Not privileged; redaction 

downgraded  

N/A 

OXF00050207–

08 

Ex. 13, 60 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose; 

DiMayo 1/7/19 7:20 PM 

email also disclosed at 

OXF0050204-06, 

OXF0054675-76, and 

OXF050201-03 without 

redactions 

Confidential email 

reflecting attorney‐client 

communication 

regarding independent 

investigation of claim. 
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OXF00054677–

78 

Ex. 13, 61 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose; 

DiMayo 1/7/19 7:20 PM 

email also disclosed at 

OXF0050204-06, 

OXF0054675-76, and 

OXF050201-03 without 

redaction 

N/A 

OXF00050204–

06 

Ex. 13, 62 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐client 

communication 

regarding independent 

investigation of claim. 

OXF00054675–

76 

Ex. 13, 63 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

N/A 

OXF00050201–

03 

Ex. 13, 64 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐client 

communication 

regarding independent 

investigation of claim. 

OXF00054672–

74 

Ex. 13, 65 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose; 

DiMayo 1/7/19 7:20 PM 

email also disclosed at 

OXF0050204-06, 

OXF0054675-76, and 

OXF050201-03 without 

redaction 

N/A 
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OXF00050198–

00 

Ex. 13, 66 Privileged in part; email 

from Euteneuer to DiMayo 

1/8/19 6:50:32 PM is 

privileged and may be 

redacted; DiMayo 1/7/19 

7:20 PM email disclosed at 

OXF0050204-06, 

OXF0054675-76, and 

OXF050201-03 without 

redaction, and the rest 

were not made in the 

course of giving or seeking 

legal advice or for a 

primarily legal purpose  

Confidential email 

reflecting attorney‐client 

communication 

regarding independent 

investigation of claim. 

OXF00054669–

71 

Ex. 13, 67 Privileged in part; email 

from Euteneuer to DiMayo 

1/8/19 6:50:32 PM is 

privileged and may be 

redacted; DiMayo 1/7/19 

7:20 PM email disclosed at 

OXF0050204-06, 

OXF0054675-76, and 

OXF050201-03 without 

redaction, and the rest 

were not made in the 

course of giving or seeking 

legal advice or for a 

primarily legal purpose  

N/A 

OXF00054961–

61 

Ex. 13, 68 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐client 

communication 

regarding review of the 

Buckley claim. 

OXF00054882–

82 

Ex. 13, 69 Not privileged; not made 

in the course of giving or 

seeking legal advice or for 

a primarily legal purpose 

Confidential email 

reflecting attorney‐client 

communication 

regarding review of the 

Buckley claim. 

OXF00050142–

47 

Ex. 13, 70 Privileged  N/A 

Appx. 040



41 

 

APPENDIX B – BUCKLEY COMMUNICATIONS 

 

No. Tab # Privilege Log Description  

LOG0934 1 Not privileged; non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0945 2 Not privileged; non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0935 3 Not privileged; non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0952 4 Not privileged; non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0502 5 Not privileged; non-

substantive administrative 

email not made in the course 

of giving or seeking legal 

advice or for a primarily legal 

purpose 

Email with attachment 

prepared in anticipation of 

litigation providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

Appx. 041
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LOG0161 6 Not privileged; non-

substantive administrative 

emails not made in the course 

of giving or seeking legal 

advice or for a primarily legal 

purpose 

Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

LOG0560 7 Not privileged; non-

substantive administrative 

emails not made in the course 

of giving or seeking legal 

advice or for a primarily legal 

purpose 

Email chain with attachment 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

LOG0083 8 Not privileged; non-

substantive scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose 

Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

LOG0042 9 Not privileged; non-

substantive scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose 

Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

LOG0037 10 Not privileged; non-

substantive scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose 

Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

LOG0344 11 Not privileged; non-

substantive scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose 

Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

Appx. 042
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LOG0289 12 Not privileged; non-

substantive scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose 

Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

LOG0079 13 Not privileged; non-

substantive scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose 

Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

LOG0601 14 Not privileged; non-

substantive scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose 

Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

LOG0608 15 Not privileged; non-

substantive scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose 

Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

LOG0145 16 Not privileged; non-

substantive scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose 

Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

LOG0164 17 Not privileged; non-

substantive scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose 

Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

Appx. 043
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LOG0672 18 Not privileged; non-

substantive scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose 

Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

LOG0254 19 Not privileged; non-

substantive scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose 

Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

LOG0057 20 Not privileged; non-

substantive scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose 

Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

LOG0017 21 Not privileged; non-

substantive scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose 

Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

LOG0168 22 Not privileged; non-

substantive scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose 

Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

LOG0223 23 Not privileged; non-

substantive scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose 

Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

Appx. 044
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LOG0003 24 Not privileged; although one 

email is marked “Privileged 

and Confidential,” that email 

only provides update 

concerning investigation; 

others are non-substantive 

scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose 

Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

LOG0325 25 Not privileged; although one 

email is marked “Privileged 

and Confidential,” that email 

only provides update 

concerning investigation; 

others are non-substantive 

scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose 

Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

LOG0481 26 Not privileged; although one 

email is marked “Privileged 

and Confidential,” that email 

only provides update 

concerning investigation; 

others are non-substantive 

scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose 

Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

Appx. 045
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LOG0248 27 Not privileged; although one 

email is marked “Privileged 

and Confidential,” that email 

only provides update 

concerning investigation; 

others are non-substantive 

scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose 

Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

LOG0191 28 Not privileged; although one 

email is marked “Privileged 

and Confidential,” that email 

only provides update 

concerning investigation; 

others are administrative 

emails not made in the course 

of giving or seeking legal 

advice or for a primarily legal 

purpose 

Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

LOG0445 29 Not privileged; non-

substantive scheduling email 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email requesting legal advice 

regarding Latham 

investigation. 

LOG0058 30 Not privileged; non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0462 31 Not privileged; non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

Appx. 046
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LOG0562 32 Not privileged; non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0556 33 Not privileged; non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0448 34 Not privileged; non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0167 35 Not privileged; non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

Appx. 047
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LOG0385 36 Privileged in part; the 

12/29/17 11:17 PM email from 

Fred Spindel, 12/29/17 5:15 

PM email from Benjamin 

Klubes, and the second 

12/29/17 email from Fred 

Spindel are privileged and 

may be redacted; although 

one email is marked 

“Privileged and Confidential,” 

that email only provides 

update concerning 

investigation; others are non-

substantive scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose  

Email chain prepared in 

anticipation of litigation 

providing legal advice 

regarding Latham 

investigation. 

LOG0690 37 Not privileged; non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0199 38 Not privileged; non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0322 39 Not privileged; non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

Appx. 048
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LOG0364 40 Not privileged; non-

substantive scheduling email 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

LOG0081 41 Not privileged; non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

LOG0976 42 Not privileged; 2/27/18 email 

from Chris Witeck was not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose; 

others were disclosed to third 

parties  

Email with attachments 

providing information to 

assist in rendering legal 

advice regarding negotiation 

of Term Sheet or Retirement 

Agreement. 

LOG0783 43 Not privileged; non-

substantive administrative 

emails not made in the course 

of giving or seeking legal 

advice or for a primarily legal 

purpose 

Email chain providing legal 

advice regarding negotiation 

of Term Sheet or Retirement 

Agreement. 

LOG0804 44 Not privileged; non-

substantive administrative 

emails not made in the course 

of giving or seeking legal 

advice or for a primarily legal 

purpose 

Email chain providing legal 

advice regarding negotiation 

of Term Sheet or Retirement 

Agreement. 

LOG0876 45 Privileged in part; the 2/28/18 

7:31 PM email from Ben 

Klubes is privileged and may 

be redacted; others were 

disclosed to third parties  

Email chain requesting legal 

advice regarding Sandlers 

departure. 

Appx. 049
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LOG0793 46 Privileged in part; 2/28/18 

7:40 PM email from Kathryn 

Ruemmler and the 2/28/18 

7:31 PM email from Ben 

Klubes are privileged and 

may be redacted; others were 

disclosed to third parties and 

thus are not privileged 

Email chain prepared in 

anticipation of litigation 

providing legal advice 

regarding Sandlers 

departure. 

LOG0008 47 Privileged Email requesting legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure. 

LOG0227 48 Privileged Email chain providing 

information to assist in 

rendering legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure. 

LOG0550 49 Privileged Email chain requesting legal 

advice regarding allegations 

against Andrew Sandler; 

Sandlers departure. 

LOG0233 50 Privileged in part; the 3/1/18 

9:28 AM email from Benajmin 

Klubes, the 3/1/18 9:40 AM 

email from Tina Tchen, and 

the 3/2/18 5:46 PM email from 

Chris Witeck are privileged 

and may be redacted; the 

3/2/18 email from Jonathan 

Su was non-substantive and 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose  

Email chain providing 

information to assist in 

rendering legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure. 

Appx. 050
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LOG0559 51 Privileged in part; the 3/1/18 

9:28 AM email from Benajmin 

Klubes, the 3/1/18 9:40 AM 

email from Tina Tchen, the 

3/2/18 5:46 PM email from 

Chris Witeck, and the 3/2/18 

10:57 PM email from Tina 

Tchen are privileged and may 

be redacted; the 3/2/18 email 

from Jonathan Su was non-

substantive and not made in 

the course of giving or seeking 

legal advice or for a primarily 

legal purpose  

Email chain providing 

information to assist in 

rendering legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure. 

LOG0362 52 Privileged in part; the 3/1/18 

9:28 AM email from Benajmin 

Klubes, the 3/1/18 9:40 AM 

email from Tina Tchen, the 

3/2/18 5:46 PM email from 

Chris Witeck, and the 3/2/18 

10:57 PM email from Tina 

Tchen are privileged and may 

be redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose  

Email chain providing 

information to assist in 

rendering legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure. 

LOG0090 53 Privileged in part; the 3/1/18 

9:28 AM email from Benajmin 

Klubes, the 3/1/18 9:40 AM 

email from Tina Tchen, the 

3/2/18 5:46 PM email from 

Chris Witeck, and the 3/2/18 

10:57 PM email from Tina 

Tchen are privileged and may 

be redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose  

Email chain providing 

information to assist in 

rendering legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure. 

Appx. 051
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LOG0372 54 Privileged in part; the 3/1/18 

9:28 AM email from Benajmin 

Klubes, the 3/1/18 9:40 AM 

email from Tina Tchen, the 

3/2/18 5:46 PM email from 

Chris Witeck, and the 3/2/18 

5:45 PM email from Chris 

Witeck are privileged and 

may be redacted; others are 

non-substantive scheduling 

emails not made in the course 

of giving or seeking legal 

advice or for a primarily legal 

purpose 

Email chain reflecting 

information to assist in 

rendering legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure. 

LOG0528 55 Privileged in part; the 3/1/18 

9:28 AM email from Benajmin 

Klubes, the 3/1/18 9:40 AM 

email from Tina Tchen, the 

3/2/18 5:46 PM email from 

Chris Witeck, and the 3/2/18 

5:45 PM email from Chris 

Witeck are privileged and 

may be redacted; others are 

non-substantive scheduling 

emails not made in the course 

of giving or seeking legal 

advice or for a primarily legal 

purpose 

Email chain reflecting 

information to assist in 

rendering legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure. 

LOG0334 56 Privileged in part; the 3/1/18 

9:28 AM email from Benajmin 

Klubes, the 3/1/18 9:40 AM 

email from Tina Tchen, the 

3/2/18 5:46 PM email from 

Chris Witeck, and the 3/2/18 

10:57 PM email from Tina 

Tchen are privileged and may 

be redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose  

Email chain providing 

information to assist in 

rendering legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure. 

Appx. 052
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LOG0317 57 Privileged in part; the 3/1/18 

9:28 AM email from Benajmin 

Klubes, the 3/1/18 9:40 AM 

email from Tina Tchen, the 

3/2/18 5:46 PM email from 

Chris Witeck, and the 3/2/18 

10:57 PM email from Tina 

Tchen are privileged and may 

be redacted; others are non-

substantive scheduling emails  

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose  

Email chain providing 

information to assist in 

rendering legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure. 

LOG0205 58 Privileged in part; the 3/1/18 

9:28 AM email from Benajmin 

Klubes, the 3/1/18 9:40 AM 

email from Tina Tchen, the 

3/2/18 5:46 PM email from 

Chris Witeck, and the 3/2/18 

10:57 PM email from Tina 

Tchen are privileged and may 

be redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose  

Email chain providing 

information to assist in 

rendering legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure. 

LOG0353 59 Privileged in part; the 3/1/18 

9:28 AM email from Benajmin 

Klubes, the 3/1/18 9:40 AM 

email from Tina Tchen, the 

3/2/18 5:46 PM email from 

Chris Witeck, and the 3/2/18 

10:57 PM email from Tina 

Tchen are privileged and may 

be redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose  

Email chain reflecting a 

request for legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure. 

Appx. 053
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LOG0545 60 Privileged in part; the 3/1/18 

9:28 AM email from Benajmin 

Klubes, the 3/1/18 9:40 AM 

email from Tina Tchen, the 

3/2/18 5:46 PM email from 

Chris Witeck, and the 3/2/18 

10:57 PM email from Tina 

Tchen are privileged and may 

be redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose  

Email chain providing 

information to assist in 

rendering legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure. 

LOG0663 61 Privileged in part; the 3/1/18 

9:28 AM email from Benajmin 

Klubes, the 3/1/18 9:40 AM 

email from Tina Tchen, the 

3/2/18 5:46 PM email from 

Chris Witeck, and the 3/2/18 

10:57 PM email from Tina 

Tchen are privileged and may 

be redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose  

Email chain providing 

information to assist in 

rendering legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure. 

LOG0109 62 Privileged in part; the 3/1/18 

9:28 AM email from Benajmin 

Klubes, the 3/1/18 9:40 AM 

email from Tina Tchen, the 

3/2/18 5:46 PM email from 

Chris Witeck, and the 3/2/18 

10:57 PM email from Tina 

Tchen are privileged and may 

be redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose  

Email chain providing 

information to assist in 

rendering legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure. 

Appx. 054
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LOG0396 63 Privileged in part; the 3/1/18 

9:28 AM email from Benajmin 

Klubes, the 3/1/18 9:40 AM 

email from Tina Tchen, the 

3/2/18 5:46 PM email from 

Chris Witeck, and the 3/2/18 

10:57 PM email from Tina 

Tchen are privileged and may 

be redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose  

Email chain providing 

information to assist in 

rendering legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure. 

LOG0128 64 Privileged in part; the 3/1/18 

9:28 AM email from Benajmin 

Klubes, the 3/1/18 9:40 AM 

email from Tina Tchen, the 

3/2/18 5:46 PM email from 

Chris Witeck, and the 3/2/18 

10:57 PM email from Tina 

Tchen are privileged and may 

be redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose  

Email chain providing 

information to assist in 

rendering legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure. 

LOG0422 65 Privileged in part; the 3/1/18 

9:28 AM email from Benajmin 

Klubes, the 3/1/18 9:40 AM 

email from Tina Tchen, the 

3/2/18 5:46 PM email from 

Chris Witeck, and the 3/2/18 

10:57 PM email from Tina 

Tchen are privileged and may 

be redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose  

Email chain providing 

information to assist in 

rendering legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure. 

Appx. 055
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LOG0055 66 Privileged in part; the 3/1/18 

9:28 AM email from Benajmin 

Klubes, the 3/1/18 9:40 AM 

email from Tina Tchen, the 

3/2/18 5:46 PM email from 

Chris Witeck, and the 3/2/18 

10:57 PM email from Tina 

Tchen are privileged and may 

be redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose  

Email chain providing 

information to assist in 

rendering legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure. 

LOG0664 67 Privileged in part; the 3/1/18 

9:28 AM email from Benajmin 

Klubes, the 3/1/18 9:40 AM 

email from Tina Tchen, the 

3/2/18 5:46 PM email from 

Chris Witeck, and the 3/2/18 

10:57 PM email from Tina 

Tchen are privileged and may 

be redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose  

Email chain reflecting 

information to assist in 

rendering legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure 

LOG0343 68 Privileged in part; the 3/1/18 

9:28 AM email from Benajmin 

Klubes, the 3/1/18 9:40 AM 

email from Tina Tchen, the 

3/2/18 5:46 PM email from 

Chris Witeck, and the 3/2/18 

10:57 PM email from Tina 

Tchen are privileged and may 

be redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose  

Email chain reflecting a 

request for legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure. 

Appx. 056
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LOG0108 69 Privileged Email prepared in 

anticipation of litigation 

reflecting a request for legal 

advice regarding Latham 

investigation. 

LOG0574 70 Privileged Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0103 71 Privileged Email chain prepared in 

anticipation of litigation 

providing legal advice 

regarding Latham 

investigation. 

LOG0511 72 Privileged in part; the 3/6/18 

9:54 PM email from Chris 

Witeck, the 3/1/18 9:28 AM 

email from Benajmin Klubes, 

the 3/1/18 9:40 AM email from 

Tina Tchen, the 3/2/18 5:46 

PM email from Chris Witeck, 

and the 3/2/18 10:57 PM email 

from Tina Tchen are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain requesting 

information to assist in 

rendering legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure. 

Appx. 057
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LOG0402 73 Privileged in part; the 3/6/18 

9:55 PM email from Anita 

Dunn, the 9:54 PM email from 

Chris Witeck, the 3/1/18 9:28 

AM email from Benajmin 

Klubes, the 3/1/18 9:40 AM 

email from Tina Tchen, the 

3/2/18 5:46 PM email from 

Chris Witeck, and the 3/2/18 

10:57 PM email from Tina 

Tchen are privileged and may 

be redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose  

Email chain providing 

information to assist in 

rendering legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure. 

LOG0500 74 Privileged  Email chain with attachment 

providing legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure. 

LOG0955 75 Privileged in part; the bullet 

point starting “2.” in the 

3/5/18 email from John 

Kromer and the first sentence 

of the bullet point starting 

“(2)” in the 3/5/18 email from 

Kathryn Ruemmler are 

privileged and may be 

redacted; the rest are non-

substantive scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose 

Email chain requesting 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

Appx. 058
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LOG0958 76 Privileged in part; the bullet 

point starting “2.” in the 

3/5/18 email from John 

Kromer and the first sentence 

of the bullet point starting 

“(2)” in the 3/5/18 email from 

Kathryn Ruemmler are 

privileged and may be 

redacted; the rest are non-

substantive scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose  

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0942 77 Privileged in part; the bullet 

point starting “2.” in the 

3/5/18 email from John 

Kromer and the first sentence 

of the bullet point starting 

“(2)” in the 3/5/18 email from 

Kathryn Ruemmler are 

privileged and may be 

redacted; the rest are non-

substantive scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose  

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0954 78 Privileged in part; the bullet 

point starting “2.” in the 

3/5/18 email from John 

Kromer and the first sentence 

of the bullet point starting 

“(2)” in the 3/5/18 email from 

Kathryn Ruemmler are 

privileged and may be 

redacted; the rest are non-

substantive scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose  

Email chain reflecting a 

request for legal advice 

regarding Latham 

investigation. 

Appx. 059
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LOG0940 79 Privileged in part; the bullet 

point starting “2.” in the 

3/5/18 email from John 

Kromer and the first sentence 

of the bullet point starting 

“(2)” in the 3/5/18 email from 

Kathryn Ruemmler are 

privileged and may be 

redacted; the rest are non-

substantive scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose  

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0561 80 Privileged in part; the 3/8/18 

email from Jonathan Su is 

privileged and may be 

redacted; other email is non-

substantive and was not made 

in the course of giving or 

seeking legal advice or for a 

primarily legal purpose  

Email chain providing 

information to assist in 

rendering legal advice 

regarding allegations against 

Andrew Sandler; Sandlers 

departure. 

Appx. 060
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LOG0563 81 Privileged in part; the 

following time entry 

descriptions of work 

performed are privileged and 

may be redacted from the 

3/9/18 Latham invoice (all 

time entries from 2/3/18 

through 2/28/18 except 

2/15/18 K H Ruemmler and 

2/16/18 J C Su) and from the 

2/28/18 Latham invoice 

(12/31/17 K H Reummler after 

“regarding”; 1/10/18 K H 

Ruemmler after “regarding”; 

1/12/18 K H Reummler after 

“Analysis regarding”; 1/18/18 

P M Gilhuly after “regarding” 

and before “telephone”; 

1/18/18 K H Ruemmler after 

“regarding”; 1/18/18 N G 

Anderson after “research” and 

before “draft”; 1/19/18 N G 

Anderson after “summary of”; 

1/20/18 N G Anderson after 

“regarding”; 1/22/18 J C Su 

after “attention to” and before 

“further”; 1/22/18 E B Jones 

after the first “regarding” and 

before “conference”; 1/22/18 N 

G Anderson; 1/23/18 J C Su 

after “Attention to” and before 

“review”; 1/23/18 E B Jones 

after “research”; 1/23/18 N G 

Anderson; 1/24/18 J C Su 

after “regarding” and before 

“analysis” and after “review 

of”; 1/24/18 N G Anderson 

after “Draft and revise”; 

1/25/18 L M Inscoe after 

“regarding”; 1/29/18 N G 

Anderson after “related to”; 

1/30/18 N G Anderson after 

“Research”; 1/31/18 K H 

Reummler after 

Email with attachments 

providing legal advice 

regarding Latham 

investigation. 

Appx. 061
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“negotiations”; 1/31/18 J C Su 

after “review”; 1/31/18 E B 

Jones after “research”; 1/31/18 

N G Anderson after “relating 

to”); the rest of the invoices 

and the cover email from 

Jonathan Su were not made 

in the course of giving or 

seeking legal advice or for a 

primarily legal purpose 

LOG0950 82 Privileged in part; the bullet 

point starting “2.” in the 

3/5/18 email from John 

Kromer and the first sentence 

of the bullet point starting 

“(2)” in the 3/5/18 email from 

Kathryn Ruemmler are 

privileged and may be 

redacted; the rest are non-

substantive scheduling and 

administrative emails not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose  

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0468 83 Privileged in part; the 

portions of this document that 

duplicate LOG0563 are 

privileged to the same extent 

and may be redacted 

accordingly; the rest of the 

document was not made in 

the course of giving or seeking 

legal advice or for a primarily 

legal purpose  

Email chain with 

attachments forwarding legal 

advice regarding Latham 

investigation. 

LOG0459 84 Not privileged; non-

substantive emails concerning 

invoices not made in the 

course of giving or seeking 

legal advice or for a primarily 

legal purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

Appx. 062
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LOG0840 85 Not privileged; non-

substantive emails concerning 

invoices not made in the 

course of giving or seeking 

legal advice or for a primarily 

legal purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0140 86 Not privileged; non-

substantive emails concerning 

invoices not made in the 

course of giving or seeking 

legal advice or for a primarily 

legal purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0542 87 Not privileged; non-

substantive emails concerning 

invoices not made in the 

course of giving or seeking 

legal advice or for a primarily 

legal purpose 

Email chain reflecting legal 

advice regarding Latham 

investigation. 

LOG0387 88 Privileged   Email providing information 

to assist in rendering legal 

advice regarding Sandlers 

departure. 

LOG0537 89 Privileged in part; the subject 

line after “:” is privileged and 

may be redacted; the rest is a 

non-substantive automatic 

email reply message which 

does not reflect the giving or 

seeking of legal advice  

Email reflecting a request for 

legal advice regarding 

Sandlers departure. 

LOG0565 90 Privileged  Email chain providing legal 

advice regarding Sandlers 

departure. 

Appx. 063
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LOG0129 91 Privileged in part; the 3/27/18 

email from John Kromer is 

privileged and may be 

redacted; the other is a non-

substantive scheduling email 

which does not reflect the 

giving or seeking of legal 

advice  

Email chain reflecting a 

request for legal advice 

regarding Sandlers 

departure. 

LOG0005 92 Privileged in part; the 3/27/18 

email from John Kromer and 

the 3/27/18 email from 

Kathryn Ruemmler are 

privileged and may be 

redacted; the other is a non-

substantive scheduling email 

which does not reflect the 

giving or seeking of legal 

advice  

Email chain providing legal 

advice regarding Sandlers 

departure. 

LOG0373 93 Privileged in part; the 3/27/18 

email from John Kromer and 

the 3/27/18 email from 

Kathryn Ruemmler are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

LOG0260 94 Privileged in part; the 3/27/18 

email from John Kromer and 

the 3/27/18 email from 

Kathryn Ruemmler are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

Appx. 064
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LOG0348 95 Privileged in part; the 3/27/18 

email from John Kromer and 

the 3/27/18 email from 

Kathryn Ruemmler are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

LOG0113 96 Privileged in part; the 3/27/18 

email from John Kromer and 

the 3/27/18 email from 

Kathryn Ruemmler are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

LOG0154 97 Privileged in part; the 3/27/18 

email from John Kromer and 

the 3/27/18 email from 

Kathryn Ruemmler are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

Appx. 065
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LOG0304 98 Privileged in part; the 3/27/18 

email from John Kromer and 

the 3/27/18 email from 

Kathryn Ruemmler are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain reflecting a 

request for legal advice 

regarding Sandlers 

departure. 

LOG0456 99 Privileged in part; the 3/27/18 

email from John Kromer, the 

3/27/18 email from Kathryn 

Ruemmler, and the 3/28/18 

email from Josh Dorner are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain with attachment 

reflecting legal advice 

regarding Sandlers 

departure. 

LOG0432 100 Privileged in part; the 3/27/18 

email from John Kromer, the 

3/27/18 email from Kathryn 

Ruemmler, and the 3/28/18 

email from Josh Dorner are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

Appx. 066
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LOG0123 101 Privileged in part; the 3/27/18 

email from John Kromer, the 

3/27/18 email from Kathryn 

Ruemmler, and the 3/28/18 

email from Josh Dorner are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

LOG0419 102 Privileged in part; the 3/27/18 

email from John Kromer, the 

3/27/18 email from Kathryn 

Ruemmler, and the 3/28/18 

email from Josh Dorner are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain reflecting a 

request for legal advice 

regarding Sandlers 

departure. 

LOG0279 103 Privileged in part; the 3/27/18 

email from John Kromer, the 

3/27/18 email from Kathryn 

Ruemmler, and the 3/28/18 

email from Josh Dorner are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

Appx. 067
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LOG0359 104 Privileged in part; the 3/27/18 

email from John Kromer, the 

3/27/18 email from Kathryn 

Ruemmler, and the 3/28/18 

email from Josh Dorner are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

LOG1006 105 Privileged in part; the 3/27/18 

email from John Kromer, the 

3/27/18 email from Kathryn 

Ruemmler, and the 3/28/18 

email from Josh Dorner are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain forwarding 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

LOG1004 106 Privileged in part; the 3/27/18 

email from John Kromer, the 

3/27/18 email from Kathryn 

Ruemmler, and the 3/28/18 

email from Josh Dorner are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

Appx. 068
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LOG1008 107 Privileged in part; the 3/27/18 

email from John Kromer, the 

3/27/18 email from Kathryn 

Ruemmler, and the 3/28/18 

email from Josh Dorner are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

LOG0139 108 Privileged in part; the 3/27/18 

email from John Kromer, the 

3/27/18 email from Kathryn 

Ruemmler, and the 3/28/18 

email from Josh Dorner are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

LOG0044 109 Privileged in part; the 3/27/18 

email from John Kromer, the 

3/27/18 email from Kathryn 

Ruemmler, and the 3/28/18 

email from Josh Dorner are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

Appx. 069



70 

 

LOG1003 110 Privileged in part; the 3/27/18 

email from John Kromer, the 

3/27/18 email from Kathryn 

Ruemmler, and the 3/28/18 

email from Josh Dorner are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

LOG0082 111 Privileged in part; the 3/27/18 

email from John Kromer, the 

3/27/18 email from Kathryn 

Ruemmler, and the 3/28/18 

email from Josh Dorner are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

LOG0666 112 Privileged in part; the 3/27/18 

email from John Kromer, the 

3/27/18 email from Kathryn 

Ruemmler, and the 3/28/18 

email from Josh Dorner are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

Appx. 070
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LOG1014 113 Privileged in part; the 3/27/18 

email from John Kromer, the 

3/27/18 email from Kathryn 

Ruemmler, and the 3/28/18 

email from Josh Dorner are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

LOG0287 114 Privileged in part; the 3/27/18 

email from John Kromer, the 

3/27/18 email from Kathryn 

Ruemmler, and the 3/28/18 

email from Josh Dorner are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

LOG0125 115 Privileged in part; the 3/27/18 

email from John Kromer, the 

3/27/18 email from Kathryn 

Ruemmler, and the 3/28/18 

email from Josh Dorner are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

Appx. 071
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LOG0466 116 Privileged Email chain with 

attachments prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding allegations 

against Andrew Sandler; 

Latham investigation; 

Sandlers departure. 

LOG0409 117 Not privileged; not made in 

the course of giving or seeking 

legal advice or for a primarily 

legal purpose 

Email prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding allegations 

against Andrew Sandler; 

Latham investigation; 

Sandlers departure 

LOG0208 118 Privileged Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding allegations 

against Andrew Sandler; 

Sandlers departure 

LOG0207 119 Privileged Email chain providing 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

LOG0098 120 Privileged Email chain requesting 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

LOG0155 121 Privileged Email chain providing 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

Appx. 072
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LOG0266 122 Privileged Email chain requesting 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

LOG0512 123 Privileged Email with attachments 

providing legal advice 

regarding allegations against 

Andrew Sandler; Latham 

investigation; Sandlers 

departure. 

LOG0443 124 Privileged Email chain requesting legal 

advice regarding Sandlers 

departure. 

LOG0141 125 Privileged Email chain providing 

information to assist in 

rendering legal advice 

regarding allegations against 

Andrew Sandler; Latham 

investigation; Sandlers 

departure. 

LOG0070 126 Privileged Email chain providing legal 

advice regarding allegations 

against Andrew Sandler; 

Latham investigation; 

Sandlers departure. 

LOG1015 127 Privileged in part; the 3/27/18 

email from John Kromer, the 

3/27/18 email from Kathryn 

Ruemmler, and the 3/28/18 

email from Josh Dorner are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

Appx. 073
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LOG0385 128 Not privileged; not made in 

the course of giving or seeking 

legal advice or for a primarily 

legal purpose 

Email prepared in 

anticipation of litigation 

reflecting a request for legal 

advice regarding Latham 

investigation. 

LOG0045 129 Not privileged; not made in 

the course of giving or seeking 

legal advice or for a primarily 

legal purpose (includes non-

substantive scheduling email) 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0245 130 Not privileged; not made in 

the course of giving or seeking 

legal advice or for a primarily 

legal purpose (includes non-

substantive scheduling 

emails) 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0111 131 Not privileged; not made in 

the course of giving or seeking 

legal advice or for a primarily 

legal purpose (includes non-

substantive scheduling 

emails)  

Email chain prepared in 

anticipation of litigation 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation. 

LOG0467 132 Not privileged; not made in 

the course of giving or seeking 

legal advice or for a primarily 

legal purpose (includes non-

substantive scheduling 

emails)  

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0374 133 Not privileged; not made in 

the course of giving or seeking 

legal advice or for a primarily 

legal purpose (includes non-

substantive scheduling 

emails)  

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

Appx. 074
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LOG0262 134 Not privileged; not made in 

the course of giving or seeking 

legal advice or for a primarily 

legal purpose (includes non-

substantive scheduling 

emails) 

Email chain reflecting a 

request for legal advice 

regarding Latham 

investigation. 

LOG0012 135 Not privileged; not made in 

the course of giving or seeking 

legal advice or for a primarily 

legal purpose (includes non-

substantive scheduling 

emails)  

Email chain reflecting a 

request for legal advice 

regarding Latham 

investigation. 

LOG0243 136 Not privileged; not made in 

the course of giving or seeking 

legal advice or for a primarily 

legal purpose (includes non-

substantive scheduling 

emails)  

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0380 137 Not privileged; not made in 

the course of giving or seeking 

legal advice or for a primarily 

legal purpose (includes non-

substantive scheduling 

emails)  

Email chain reflecting a 

request for legal advice 

regarding Latham 

investigation. 

LOG0063 138 Not privileged; not made in 

the course of giving or seeking 

legal advice or for a primarily 

legal purpose (includes non-

substantive scheduling 

emails)  

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0421 139 Not privileged; not made in 

the course of giving or seeking 

legal advice or for a primarily 

legal purpose (includes non-

substantive scheduling 

emails)  

Email chain reflecting a 

request for legal advice 

regarding Latham 

investigation. 

Appx. 075
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LOG1005 140 Privileged in part; the 3/27/18 

email from John Kromer, the 

3/27/18 email from Kathryn 

Ruemmler, and the 3/28/18 

email from Josh Dorner are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

which were not made in the 

course of giving or seeking 

legal advice or for a primarily 

legal purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

LOG0572 141 Privileged in part; the time 

entries on the invoices are 

privileged except for the 

3/11/18 entry by J C Su on the 

5/11/18 invoice beginning with 

“and,” and these time entries 

may be redacted to this 

extent; the rest of the invoices 

and emails were not made in 

the course of giving or seeking 

legal advice or for a primarily 

legal purpose 

Email with attachments 

prepared in anticipation of 

litigation reflecting legal 

advice regarding Latham 

investigation. 

LOG0553 142 Not privileged; non-

substantive administrative 

emails not made in the course 

of giving or seeking legal 

advice or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation 

LOG0278 143 Not privileged; non-

substantive administrative 

emails not made in the course 

of giving or seeking legal 

advice or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation 
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LOG0964 144 Privileged in part; the 

portions of this document that 

duplicate LOG0572 are 

privileged to the same extent 

and may be redacted 

accordingly; the rest of the 

invoices and emails were not 

made in the course of giving 

or seeking legal advice or for a 

primarily legal purpose 

Email chain with 

attachments forwarding 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0135 145 Not privileged; non-

substantive administrative 

emails not made in the course 

of giving or seeking legal 

advice or for a primarily legal 

purpose 

Email reflecting information 

to assist in rendering legal 

advice regarding Latham 

investigation. 

LOG0866 146 Not privileged; non-

substantive emails not made 

in the course of giving or 

seeking legal advice or for a 

primarily legal purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0854 147 Not privileged; non-

substantive emails not made 

in the course of giving or 

seeking legal advice or for a 

primarily legal purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0006 148 Not privileged; non-

substantive emails not made 

in the course of giving or 

seeking legal advice or for a 

primarily legal purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 
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LOG0534 149 Privileged in part; the time 

entries on the invoices 

included in this document are 

privileged except for the 

3/11/18 entry by J C Su on the 

5/24/18 invoice beginning with 

“and,” and these time entries 

may be redacted to this 

extent; the rest of the invoices 

and emails were not made in 

the course of giving or seeking 

legal advice or for a primarily 

legal purpose 

Email with attachments 

prepared in anticipation of 

litigation reflecting legal 

advice regarding Latham 

investigation. 

LOG0848 150 Not privileged; non-

substantive administrative 

emails not made in the course 

of giving or seeking legal 

advice or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0969 151 Privileged in part; the time 

entries on the invoices are 

privileged except for the 

3/11/18 entry by J C Su on the 

5/24/18 invoice beginning with 

“and,” and these time entries 

may be redacted to this 

extent; the rest of the invoices 

and emails were not made in 

the course of giving or seeking 

legal advice or for a primarily 

legal purpose 

Email chain with 

attachments prepared in 

anticipation of litigation 

forwarding information to 

assist in rendering legal 

advice regarding Latham 

investigation. 
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LOG1007 152 Privileged in part; the 3/27/18 

email from John Kromer, the 

3/27/18 email from Kathryn 

Ruemmler, and the 3/28/18 

email from Josh Dorner are 

privileged and may be 

redacted; others are non-

substantive scheduling emails 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Sandlers 

departure. 

LOG0496 153 Privileged in part; the 4/3/18 

and 4/4/18 time entries on the 

6/18/18 invoice are privileged 

and may be redacted; the rest 

of the invoice and email were 

not made in the course of 

giving or seeking legal advice 

or for a primarily legal 

purpose 

Email chain with attachment 

prepared in anticipation of 

litigation reflecting legal 

advice regarding Latham 

investigation. 

LOG0567 154 Not privileged; non-

substantive emails not made 

in the course of giving or 

seeking legal advice or for a 

primarily legal purpose 

Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 

LOG0984 155 Privileged Email with attachment 

providing information to 

assist in rendering legal 

advice regarding Latham 

investigation.  

LOG0974 156 Privileged Email chain requesting 

information to assist in 

rendering legal advice 

regarding Latham 

investigation. 
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LOG0943 157 Privileged Email chain providing 

information to assist in 

rendering legal advice 

regarding Latham 

investigation; Sandlers 

departure. 
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United States District Court, D. Connecticut.

Ramonda T. ELKEY, Plaintiff,
v.

H.N.S. MANAGEMENT COMPANY, INC., d/b/
a CTtransit, First Transit, Inc., d/b/a CTtransit,

Linda DeLallo, and Cole Pouliot, Defendants.

Civil No. 3:19-cv-01942-JBA
|

Signed 08/06/2021

Attorneys and Law Firms

Nicholas Norton Ouellette, Kurien Ouellette LLC, West
Hartford, CT, for Plaintiff.

Patricia E. Reilly, Martha McNamara Royston, Emily
McDonough Souza, Murtha Cullina LLP, New Haven, CT,
for Defendants H.N.S. Management Company, Inc., Linda
DeLallo, Cole Pouliot.

Craig Thomas Dickinson, Littler Mendelson, P.C., New
Haven, CT, for Defendant First Transit, Inc.

ORDER AND RULING ON MOTION TO COMPEL

Janet Bond Arterton, U.S.D.J.

*1  Ramona Elkey brings suit against H.N.S. Management,
CTtransit, Linda DeLallo, and Cole Pouliot alleging
discrimination and retaliation in violation of Title VII, 42
U.S.C. § 2000e and Conn. Gen. Stat. § 46a-60. As part of
discovery, Defendant H.N.S. Management (HNS) submitted
a privilege log identifying documents it claims are covered
by attorney-client privilege and not subject to discovery
[Doc. # 53-3]. Plaintiff moves to compel disclosure of those
documents, arguing that the attorney-client privilege does not
apply [Doc. # 53].

I. Background
Plaintiff Elkey, an African-American woman, had been
working at CTtransit for seventeen years when Defendant
Linda DeLallo, a white woman, was hired as her supervisor
in the Hartford office. In July 2018, DeLallo lodged a
complaint with CTtransit against Ms. Elkey and two other

employees, one African-American and one Hispanic, about
their alleged unprofessional behavior. In response, Ms. Elkey
and her coworkers submitted a written complaint to the
company claiming that DeLallo's complaint was racially
motivated. Cole Pouliot, Orlena Cowen, and Michael Blondin
of CTtransit conducted internal investigations of both
complaints and consulted with Attorney Loraine Cortese-
Costa for guidance.

On August 18, 2018, Ms. Elkey was informed that the
complaints about her had been substantiated, but her
allegations about Ms. DeLallo had not been. After declining
the demotion that CTtransit offered her, she left the company
and filed a complaint with the Connecticut Commission on
Human Rights and Opportunities (CHRO) on December 13,
2018. The CHRO released jurisdiction and Plaintiff filed suit
in this Court on December 10, 2019.

After Michael Blondin was dismissed from the case on
November 23, 2020, the parties jointly moved to extend
discovery twice, first on December 2, 2020 [Doc. # 46] and
again on January 11, 2021 [Doc. # 49]. The Court granted both
motions, extending the discovery deadline to April 16, 2021,
but noted that no further extensions would be granted [Doc. #
50]. On the deadline for discovery, Plaintiff filed this motion
to compel, requesting disclosure of the documents listed on
the privilege log, the production of CTtransit employee Mark
Fallon for deposition, permission to re-examine witnesses
Cowen and Blondin, and permission to depose DeLallo and
Cortese-Costa about the contents of the withheld documents.
(Pl.’s Mot. to Compel Disclosure [Doc. # 53].)

The Court heard argument on this motion on June 8, 2021,
and, after determining that Plaintiff's motion was timely filed,
requested delivery of the withheld documents for in camera
review, which has now been concluded.

II. Analysis

a. Privilege Log

“The attorney-client privilege forbids an attorney from
disclosing confidential communications obtained from the
client during the course of professional consultations, ... [and]
the party claiming the benefit of the attorney-client privilege
has the burden of establishing all the essential elements.”
United States v. Adlman, 68 F.3d 1495, 1499-1500 (2d Cir.
1995). The elements of attorney-client privilege are: “(1)
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a communication between client and counsel that (2) was
intended to be and was in fact kept confidential[ ] and (3) was
made for the purpose of obtaining or providing legal advice.”
In re Cty. of Erie, 473 F.3d 413, 419 (2d Cir. 2007). However,
not all advice sought from an attorney constitutes legal advice,
and only that advice which “[f]undamentally [ ] involves
the interpretation and application of legal principles to guide
future conduct or to assess past conduct [and] requires a
lawyer to rely on legal education and experience to inform
judgment” is properly covered by the privilege. Id.

*2  In Koumoulis v. Indep. Fin. Mktg. Group, Inc., Judge
Pamela K. Chen analyzed the intersecting world of human
resources and legal representation, affirming the magistrate
judge's determination that documents related to “business
advice” provided by outside counsel to Defendant's human
resources personnel were not protected by attorney-client
privilege because the “documents showe[d] that [the attorney]
was not a consultant primarily on legal issues, but instead
[ ] helped supervise and direct the internal investigations
primar[ily] as an adjunct member of Defendants’ human
resources team.” 29 F. Supp. 3d 142, 146 (E.D.N. Y 2014)
(internal quotations omitted). Acknowledging the “legal
content” of human resources work, Judge Chen nevertheless
concluded that human resources “is part of the day-to-day
operation of a business [and] is not privileged legal activity.”
Id. at 146 (internal quotations omitted). Thus, the documents,
in which outside counsel advised management on how to
conduct an internal investigation by

instruct[ing] Defendants’ human
resources personnel on what actions
(including disciplinary actions) should
be taken, when to take those actions,
and who should perform them;
[telling] Defendants what should
be documented and how it should
be documented; draft[ing] written
communications to [plaintiff] is [sic]
responding to his complaints; [ ]
draft[ing] scripts for conversations
with [plaintiff] about his complaints,
[and in which] Defendants reported
the outcome of actions [ ] directed;
asked [the attorney] what they should
do next; and updated her on new
developments,

id. at 147 (internal quotations omitted), are not covered by
attorney-client privilege.

The documents withheld by Defendants here similarly
pertain to the internal investigations about Plaintiff and
Ms. DeLallo. In Documents HNS-PRIV000001-7, 187-192,
197-200, Attorney Cortese-Costa gives Ms. DeLallo and Mr.
Pouliot feedback on the letters that DeLallo plans to give
to Plaintiff and her coworkers regarding the outcome of

the investigations. 1  In Documents HNS-PRIV000185-186,
193-194, Attorney Cortese-Costa advises Mr. Pouliot on
what questions he should ask when interviewing employees
in the course of the internal investigation. Documents
HNS-PRIV000195-196, 201, 203, 692, mention completing
the investigation, requesting feedback, and discussing
scheduling. Document HNS-PRIV000201-202 is a draft of an
email later sent to Plaintiff with her demotion letter attached,
and documents HNS-PRIV000203-204 discuss scheduling
a phone call about a letter later sent to Plaintiff about her
behavior. In Documents HNS-PRIV000205-211, Mr. Pouliot
asks Attorney Cortese-Costa's advice on how best to respond
to emails from another employee requesting information
about the investigations, which ultimately led to the complaint
filed by Plaintiff with CTtransit.

Documents HNS-PRIV000700-704 reflect communications
sent between Mr. Pouliot, Mr. Blondin, and Ms. Cowen that
discuss hiring Attorney Cortese-Costa. These emails do not
solicit legal advice from an attorney, but rather discuss hiring
an attorney from whom they could, in the future, potentially
solicit advice. Thus, these communications are not covered
by attorney-client privilege.

Defendants argue that they have already “produced all notes
taken during the DeLallo investigation[,] ... all the notes
taken during the Elkey investigation[,] Attorney Cortese-
Costa's concluding document, and all email communications
regarding Attorney Cortese-Costa's role as fact investigator,”
and maintain that Plaintiff's request to access the “privileged
communications between Attorney Cortese-Costa and
employees of HNS where Attorney Cortese-Costa was ...
providing advice and counsel regarding personnel issues,
including the DeLallo investigation,” should be denied.
However, other than noting that Attorney Cortese-Costa had
previously served as outside counsel, Defendants fail to
describe how the withheld documents constitute legal advice.
Defendants agree that the notes of the investigations are not

privileged. 2  As in Koumoulis, Attorney Cortese-Costa acted
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as an adjunct to the human resources department, not as the
company's attorney, in supporting Mr. Pouliot, Ms. Cowen,
and Mr. Blondin through the investigatory process by giving
interview tips and offering feedback on letters from upper
management to employees. She was deposed as a fact witness
for this lawsuit precisely because of her participation in the
internal investigations and never represented CTtransit in any
legal proceedings regarding Plaintiff. Thus, the documents are
not covered by attorney-client privilege, and their disclosure
is compelled.

*3  Defendant also withholds the handwritten notes
of Attorney Cortese-Costa, HNS-PRIV000184 and
HNS-000583, 594, 638, relating to her internal investigation,
under the work product doctrine. The work product doctrine
“provides qualified protection for materials prepared by or at
the behest of counsel in anticipation of litigation or for trial.”
In re Grand Jury Subpoenas Dated Mar. 19, 2002 & Aug. 2,
2002, 318 F.3d 379, 383 (2d Cir. 2003). There is no evidence
that Attorney Cortese-Costa was creating these documents
in anticipation of litigation, but instead was reflecting
developments in the human resources investigations in which
she was involved. She was never retained on this case, and
much of the focus of her advice could be seen as attempting
to avoid litigation. None of her notes regarding the internal
investigation are covered by the work product doctrine, and
their production is compelled.

Upon production of these documents, Plaintiff is granted
leave to depose Attorney Cortese-Costa and Ms. DeLallo
about their contents.

b. Depositions of Blondin, Cowen, and Fallon

Plaintiff further seeks leave to re-depose Mr. Blondin
and Ms. Cowen on the subject of their departures from
CTtransit, arguing that Defendants’ counsel's “extended
speaking objection” at Cowen's deposition and eleventh-hour
threat to call off Mr. Blondin's deposition unless Plaintiff's
counsel avoided that topic prevented Plaintiff's counsel from
properly questioning the witnesses. The Court agrees that
Defendants’ counsel lengthy objection, threat to move for
sanctions, and suggestion that Ms. Cowen's testimony about
her departure from CTtransit may violate a confidentiality
agreement she had with the company effectively chilled her
responsiveness and hampered Plaintiff's ability to properly
depose Ms. Cowen, who was unrepresented at the deposition.
(See Orlena Cowen's Dep., Ex. G to Pl.’s Mot. to Compel

[Doc. # 53-9] at 9-16 (“I can't direct her not to answer
because she's not my witness but I'm telling you that I will
move to strike. And if the court [ ] rules in my favor on
this line of questions, then I would move for sanctions as
well. But I'm not going to instruct Ms. Cowan. She's not
my witness. I'm just putting you on notice with regard to
what I consider the scope of what should be the questioning
in this area and with regard to this deposition, but if you
want to push this, I can't stop you at this point.... [T]his is
treading on an issue of confidentiality ... I think it's completely
irrelevant, so I don't know what the basis for this line of
questioning would be. With regard to confidentiality. I don't
think there's attorney-client privilege with regard to whether
she filed a complaint or not.... What she wants to tell you
about her own situation with the company is, you know, up
to her but there are constraints around it, as you know.”).)
See also Fed. R. Civ. P. 30(c)(2) (“An objection must be
stated concisely in a nonargumentative and nonsuggestive
manner.”). Additionally, Defendants’ counsel's email, sent
an hour before the start of Mr. Blondin's deposition and
threatening to “stop the deposition” or “file a Motion for
Protective Order” unless Plaintiff's counsel agreed not to “ask
Mr. Blondin about anything related to his leaving H.N.S.
Management,” prevented Plaintiff's counsel from adequately
deposing Mr. Blondin about potentially relevant material into
which counsel was entitled to inquire. (See Email from Defs.’
Counsel, Ex. H to Pl.’s Mot. to Compel [Doc. # 53-10] at 1.)
Thus, Defendants are instructed to produce both Ms. Cowen
and Mr. Blondin for deposition on these topics.

As Mr. Fallon appears to still be on medical leave and thus
unavailable for deposition, Defendants are not required to
produce him at this time. However, in the event that Mr. Fallon
returns from leave before the conclusion of these proceedings,
Defendants will produce him for deposition.

c. Costs

*4  In accordance with Federal Rules of Civil Procedure
30(d)(2) and 37(a)(5)(A), requiring nonmovants to pay a
movant's reasonable attorney's fees if the movant's motion
to compel is granted, the Court grants Plaintiff's request
for reasonable costs and fees. See Fed. R. Civ. P. 37(a)
(5)(A) (requiring an award of fees unless “(i) the movant
filed the motion before attempting in good faith to obtain
the disclosure or discovery without court action; (ii) the
opposing party's nondisclosure, response, or objection was
substantially justified; or (iii) other circumstances make an
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award of expenses unjust”). Plaintiff's properly supported
application for reasonable fees and costs shall be filed in
fourteen days.

III. Conclusion
As none of the documents listed on the privilege log are
shown to be covered by attorney-client privilege or the
work product doctrine, all shall be produced immediately
to Plaintiff's counsel. Additionally, Plaintiff is granted leave

to depose Attorney Cortese-Costa and Ms. DeLallo on
the previously withheld documents and Mr. Blondin and
Ms. Cowen on the circumstances of their departures from
CTtransit.

IT IS SO ORDERED.

All Citations

Slip Copy, 2021 WL 3475703

Footnotes

1 In one email, Attorney Cortese-Costa writes “from a legal standpoint, there is less concern with your writing
the letter to Mark though, from a consistency standpoint, it makes sense to have one person do all.” (HNS-
PRIV000197.) Rather than defeat Plaintiff's claim that the documents are not privileged, this distinction
confirms that Ms. DeLallo was not primarily seeking legal advice from Attorney Cortese-Costa, but rather
human resources support. This is corroborated by HNS-000700-704, an email from Blondin to Attorney
Cortese-Costa regarding hiring her to do “part of the investigation.”

2 Perhaps that concession explains why Documents HNS-000583, 594, and 638 are not marked “PRIV,” like
all the other documents, but nonetheless are claimed as “attorney-client work product” on the log.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, E.D. Tennessee.

William Mark LEAZURE, Plaintiff,
v.

APRIA HEALTHCARE INC., Defendant.

No. 1:09–cv–224.
|

Sept. 30, 2010.

Attorneys and Law Firms

Hubert E. Hamilton, Patrick A. Cruise, The Hamilton Firm,
Keith H. Grant, Robinson, Smith & Wells, Chattanooga, TN,
for Plaintiff.

Phillip E. Fleenor, Duncan Hatcher & Hixson, PC,
Chattanooga, TN, for Defendant.

MEMORANDUM and ORDER

WILLIAM B. MITCHELL CARTER, United States
Magistrate Judge.

*1  Pursuant to the Court's order entered on August 27,
2010, defendant Apria Healthcare, Inc. (Apria) has submitted
further documents for an in camera review to determine
whether the documents are privileged or must be produced
in response to discovery requests. In a Memorandum and
Order entered on August 26, 2010, the Court set forth the
general standards and requirements it must consider when
determining whether a document is protected by the attorney-
client privilege under Tennessee law. See Doc. 40, pp. 1–
6. This discussion in the undersigned's August 26, 2010
Memorandum and Order is incorporated herein by reference.
Of particular importance in this case is the role in-house
counsel played during the decision making process leading to
plaintiff's termination. Therefore, the undersigned will repeat
the law concerning the applicability of the attorney-client
privilege based on the role played by in-house counsel.

Attorney–Client Privilege and the Role of In–House Counsel
It is now generally accepted that communications between an
attorney and client of primarily a business nature are outside
the scope of the privilege. See e.g., Edwards v. Whitaker,
868 F.Supp. 226, 228 (M.D.Tenn.1994) (“the [attorney-client]

privilege only applies if the lawyer is providing legal advice
or services, and it will not protect disclosure of non-legal
communications where the attorney acts as a business or
economic advisor.”) This issue of the principle nature of the
advice given by the attorney, i.e., business or legal, most often
arises when in-house counsel offers advice to its corporate
employer. See e.g., In re Southern Industrial Banking
Corp., 35 B.R. 643, 647 (Bankr.E.D.Tenn.1983). (while “the
involvement of an attorney in the commercial endeavors
of a corporation does not per say vitiate the attorney-client
privilege, ... the participation of general counsel in the
business of the corporation likewise does not automatically
cloak the business activity with the protection of the attorney-
client privilege.”); Puckett v. Arvin/Calspan Field Serv. .,
1986 WL 16714 ––––3–––––4 (6th Cir.1986) (holding in-
house counsel was acting in an administrative capacity
during corporation's staff meeting and thus attorney-client
privilege did not apply to conversation which occurred during
meeting.); Georgia Pacific Corp. v. GAF Roofing Mfg. Corp.,
1996 WL 29392*3–*4 (S.D.N.Y. Jan.25, 1996) (holding
that in-house counsel who acted as negotiator as to certain
provisions of a contract between two corporations was acting
in a business capacity thereby rendering the attorney-client
privilege inapplicable.). See also North American Mortgage
Investors v. First Wisconsin Nat'l Bank of Milwaukee, 69
F.R.D. 9, 11 (E.D.Wis.1975) wherein the court stated:

It is self-evident that a claim of an
attorney-client relationship must fail
unless one party to the relationship
is in fact functioning as an attorney.
The corporate capacity of the client
and the fact that the attorney is
“house counsel” do not render the
privilege unavailing. [However], [t]he
possession of a law degree and
admission to the bar is not enough to
establish a person as an attorney for
purposes of determining whether the
attorney-client privilege applies. For
the privilege to exist, the lawyer must
not only be functioning as an advisor,
but the advice must be predominately
legal, as opposed to business, in nature.

*2  (Internal citations omitted). See also Amway Corp. v.
Procter & Gamble Co., 2001 WL 1818698 *5 (W.D.Mich.
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Apr.3, 2001) (“Where ... in-house counsel appears as one
of many recipients of an otherwise business-related memo,
the federal courts place a heavy burden on the proponent to
make a clear showing that counsel is acting in a professional
legal capacity and that the document reflects legal, as
opposed to business, advice.”); In re Grand Jury Subpoenas,
803 F.2d 493, 496 (9h Cir.1986) (“The privilege does not
permit an attorney to conduct his client's business affairs
in secret”); Rusnak v. Dollar General Corp., 2005 WL
284074 *1 (S.D.Ohio 2005) (“A lawyer, who functions as an
investigator, is not functioning as a lawyer and not entitled to
assert the [attorney-client] privilege.”)

I could find no Tennessee decision which squarely addresses
the issue of the attorney-client privilege as it applies to
in-house counsel who perform different functions within
a corporation. However, the cases discussed above which
focus on the primary nature of the communications between
client and attorney to determine if the communications are
privileged comports seamlessly with the purpose of the
attorney-client privilege under Tennessee law: “the purpose
of the privilege is to shelter the confidences a client shares
with his or her attorney when seeking legal advice, in the
interest of protecting a relationship that is a mainstay of
our system of justice.” Bryan v. State, 848 S.W.2d 72, *79
(Tenn.Cr.App.1992) (emphasis added). Thus, I conclude that
if the Tennessee Supreme Court were faced with such an
issue, it would apply the same standards as those discussed
above. Accordingly, I further conclude that a communication
between a client and his attorney which serves primarily a
business or administrative purpose as opposed to providing
legal advice is a communication not protected by the attorney-
client privilege.

The Work Product Doctrine
The work product doctrine, articulated by the Supreme Court
in Hickman v. Taylor, 329 U.S. 495, 67 S.Ct. 385, 91 L.Ed.
451 (1947), protects the mental processes of an attorney from
inquiry by an opposing party. Hickman, 329 U.S. at 511.
“The doctrine is designed to allow an attorney to ‘assemble
information, sift what he considers to be relevant from the
irrelevant facts, prepare his legal theories and plan his strategy
without undue and needless interference ... to promote justice
and to protect [his] client's interests.’ ” In re Columbia/HCA
Healthcare Corp. Billing Practices Litigation, 293 F.3d 289,
294 (6th Cir.2002) (brackets original) (quoting Hickman, 329
U.S. at 510).

The work product doctrine, as it applies to documents and
tangible things, is now embodied in Fed.R.Civ.P. Rule 26(b)
(3). Under Rule 26, if documents and other tangible things
were prepared in anticipation of litigation by or for the
other party or by or for the other party's representative, a
party may obtain discovery of the materials “only upon a
showing that the party seeking discovery has substantial need
of the materials in the preparation of the party's case and
that the party is unable without undue hardship to obtain
the substantial equivalent of the materials by other means.”
Fed.R.Civ.P. 26(b)(3).

*3  “The work-product doctrine is a procedural rule of
federal law;” thus, Rule 26(b)(3) applies in diversity cases. In
re Professionals Direct Ins. Co., 578 F.3d 432 (6th Cir.2009).
The party seeking work product protection bears the burden
to show such protection is warranted. In re Columbia/
HCA Healthcare Corp. Billing Practices Litigation, 293
F.3d at 294. Even if a party is able to show substantial
need and undue burden to obtain “fact work product,”
“opinion work product,” material reflecting the attorney's
mental impressions, opinions, or legal theories, remains
unobtainable. Id.

Often, application of the work product doctrine turns on the
meaning of “in anticipation of litigation.” The Sixth Circuit
addressed this issue in In re Professionals Direct Ins. Co., 578
F.3d 432 (6t' Cir.2009). In that case, an insurance company
sought a writ of mandamus to vacate a discovery order by
the district court requiring it to produce documents which the
insurance company alleged were work product. The discovery
order had been issued in the underlying action, brought
by a law firm against the law firm's malpractice insurance
company, in which the law firm alleged breach of contract
and bad faith in the insurance company's processing of a
malpractice claim against the law firm.

In examining this issue of when work product protection
attached, the Sixth Court instructed:

To determine whether a document has been prepared “in
anticipation of litigation,” and is thus protected work
product, we ask two questions: (1) whether that document
was prepared “because of” a party's subjective anticipation
of litigation, as contrasted with ordinary business purpose;
and (2) whether that subjective anticipation was objectively
reasonable. United States v. Roxworthy, 457 F.3d 590, 594
(6th Cir.2006). If a document is prepared in anticipation of
litigation, the fact that it also serves an ordinary business
purpose does not deprive it of protection, id . at 598–99,
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but the burden is on the party claiming protection to show
that anticipated litigation was the “driving force behind
the preparation of each requested document.” Roxworthy,
457 F.3d at 595 (quoting Nat'l Union Fire Ins. Co. of
Pittsburgh v. Murray Sheet Metal Co., 967 F.2d 980, 984
(4th Cir.1992)).

In re Professionals Direct Ins. Co., 578 F.3d at 439.
In applying these principals, the Court stated, “[m]aking
coverage decisions is a part of the ordinary business of
insurance and if the ‘driving force’ behind the preparation
of these documents was to assist Professional Direct in
deciding coverage, then they are not protected by the work-
product doctrine.” Id. The Court concluded the district
court had properly ordered the disclosure of documents the
insurance company had generated after the law firm had
notified the insurance company of a potential malpractice
claim but before the insurance company had issued a second
reservation of right letter to the law firm. Id. at 439. Many
of the documents which the Sixth Circuit held were properly
disclosed had been prepared by attorneys for the insurance
company whom the Court found “had dual functions” in that
“[t]hey were advising Professionals Direct on the business
decision of whether to deny coverage and they were doing
legal work in anticipation of litigation.” Id. at 439. If the
driving force behind preparation of these documents was to
assist Professional Direct in deciding coverage, then these
documents were not protected by the work product doctrine,
even if prepared by attorneys. Id.; accord ., Caremark
Inc., v. Affiliated Computer Serv. Inc., 195 F.R.D. 610, 616
(N.D.Ill.2000) (“[i]f a document would have been created
regardless of whether litigation was anticipated or not, it is
not work product.”); Guidry v. Jen Marine LLC, 2003 WL
22038377 *5 (E.D.La. Aug.22, 20003) (“if the party asserting
the privilege cannot make a factual showing that the primary
purpose of the insurance investigation was in anticipation of
litigation, the court may conclude that the investigation was
conducted in the ordinary course of investigating a potential
insurance claim.”)

*4  Accordingly, as with the attorney-client privilege inquiry,
the Court must consider the function an attorney is fulfilling at
the time the document at issue is created. Documents created
for an ordinary business purpose by an attorney functioning
as a business advisor will not be considered as having been

created in anticipation of litigation, even if one could foresee
that the document would become relevant if litigation were
eventually commenced.

The documents submitted by Apria raise the always difficult
and uncomfortable question of the “hat” in-house counsel
wears. Based on the considerations discussed above, I
conclude that the documents bearing on the reduction in force
(RIF), Apria's selection of the plaintiff as the employee to
terminate in the RIF, and the timing of plaintiff's termination
in the RIF should be produced. These documents discuss the
reasons for plaintiff's selection as the person to be terminated
in the RIF, when the RIF should be executed, i.e., when
plaintiff should be terminated, and how other employee
disciplinary actions shall be approached. These types of
considerations are part of the normal process of determining
who is to be terminated in a RIF and when and how to carrying
out a RIF; they are normal HR functions.

Apria has simply not prevailed in its burden to show that in-
house counsel, Lan Farrell, was providing legal advice and/or
legal guidance regarding the RIF and plaintiff's termination
in the RIF. The documents submitted by Apria do not, by
themselves, indicate her role was one of a legal advisor, and
no affidavit has been submitted to explain or clarify her role.
Rather, it appears that Lan Farrell's role was that of a business
advisor and an active participant and decision-maker in the
decision to terminate plaintiff. Based on my conclusion that
Lan Farrell was not acting as a legal advisor in relation to the
RIF and plaintiff's termination, and based on my conclusion
that the documents at issue reflect ordinary business purposes
when making a decision to terminate employment in a RIF,
I conclude neither the attorney-client privilege nor the work
product doctrine applies to the following documents, and
they should be produced: Apria 11325,11326, 11328, 11330,
11333, 11335, 11337, 11365, 11367, 11371, 11384, 11387. It
is further ORDERED that Apria shall produce said documents
on or before Thursday October 14, 2010.

SO ORDERED.

All Citations

Not Reported in F.Supp.2d, 2010 WL 3895727

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM AND ORDER

RUSHFELT, Magistrate J.

*1  Before the court is Plaintiff's Motion to Compel
Discovery (doc. 86). Pursuant to Fed.R.Civ.P. 37 and D.Kan.
Rule 37.1, plaintiff thereby seeks an order to compel
defendant to fully answer Interrogatory 1 of his Third Set
of Interrogatories. He also asks that defendant be ordered
to produce the following documents: all “personal” files of
Gary Bowman, responsive to Request 2 of his Third Request
for Production of Documents; and all minutes, responsive to
Requests 1, 5, and 6 of his Second Request For Production,
of any meeting at which defendant decided to terminate or
suspend him or place him on probation. Defendant opposes
the motion.

Interrogatory 1 asks defendant to “[l]ist by name of
subject employee all ‘personal’ files maintained by Gary
Bowman from January 1994 to the present.” Request 2
seeks production of those files. Defendant objects that the
information sought is irrelevant. The court overrules the
objections. The files appear reasonably calculated to lead to
the discovery of admissible evidence. Defendant essentially
concedes the point. In opposing the motion it states that

“[u]nless other employees engaged in similar behavior or
conduct as plaintiff, Bowman's files on these employees
would have no bearing on whether Bowman treated plaintiff
differently by documenting his behavior and conduct.” (Def.'s
Resp. In Opp'n To Pl.'s Mot. to Compel Disc., doc. 106,
at 5.) It then proclaims that “no evidence” exists that other
employees have engaged in conduct similar to that which
resulted in the termination of plaintiff. A litigant need not
accept the opinion of opposing parties, however, as to the
relevancy of a document. He may discover the contents of
the document. He may then draw his own conclusion as
to whether Bowman treated plaintiff differently from other
employees. The request must only be reasonably calculated
to lead to the discovery of admissible evidence.

Defendant also contends that information regarding
“personal” files post-dating May 1, 1995, the date it
terminated plaintiff, has no bearing on the issues in this case.
The court rejects the contention. It finds the information
sought by Interrogatory 1 and Request 2 relevant.

Defendant further contends, however, that disclosure of the
“personal” files kept by Mr. Bowman on other employees
under his supervision would improperly sway their opinions
against defendant and undermine the ability of Mr. Bowman
to effectively manage such employees. It suggests that
“wholesale disclosure” could undermine the morale and
productivity of the department headed by Mr. Bowman.
It further suggests that plaintiff might use information in
the files to antagonize and harass the subject employees,
notwithstanding an existing protective order.

Plaintiff does not refute these contentions or suggestions. The
court finds good cause, therefore, to limit dissemination of the
“personal” files. Such files shall be for use by the attorneys
for plaintiff. Plaintiff himself shall have no access to them or
their contents, until such time as they may be admitted into
evidence in this case; if indeed the court admits them. Subject
to this protective order, defendant shall produce all “personal”
files responsive to Request 2 and fully answer Interrogatory 1.

*2  Plaintiff also seeks an order to compel defendant to
produce for inspection and copying all minutes of the
Employee Review Committee (ERC) or of any meeting
at which defendant decided to place him on probation
or terminate or suspend him. Requests 1, 5, and 6 ask
defendant to produce such minutes. Defendant objects to the
production on grounds of attorney-client privilege and work
product. It identifies a document titled, “ERC Minutes May
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1, 1995,” withheld on those grounds. Its former in-house
attorney, Ronald Sandhaus, drafted it. Defendant asserts
that the attorney-client privilege protects the document from
discovery, because it “contains material discussed between
and among Yellow employees and Mr. Sandhaus for purposes
of rendering legal advice on how to address plaintiff's
disciplinary problems.” It also suggests that the document
is attorney work product, because Mr. Sandhaus prepared it
in anticipation of litigation. It claims the document contains
communications between counsel and other participants of
the ERC meeting. It also claims that the document reflects Mr.
Sandhaus' thoughts and mental impressions of the facts and
reasons for the discharge of plaintiff.

Plaintiff suggests that whatever legal advice Mr. Sandhaus
may have given is merely incidental to business advice
rendered. He thus argues that neither the attorney-client
privilege nor the work-product doctrine protects the
communications from discovery. He further contends that
defendant waived any privilege that may have attached to
the minutes, when its Vice President of Properties, Nile
Glasebrook, testified about the ERC meeting, including the
general substance of the discussions.

“Questions of privilege that arise in the course of the
adjudication of federal rights are ‘governed by the principles
of the common law as they may be interpreted by the courts
of the United States in the light of reason and experience.” ’
United States v. Zolin, 491 U.S. 554, 562, 109 S.Ct. 2619, 105
L.Ed.2d 469 (1989) (quoting Fed.R.Evid. 501). As indicated
by defendant, this court has previously held that federal law
provides the rule of decision with respect to privilege in
federal actions based upon a federal question, even though
joined with pendent state law claims. See Case v. Unified Sch.
Dist. # 233, No. Civ.A. 94–2100–GTV, 1995 WL 358198, at
* 2–3 (D.Kan. June 2, 1995), clarified on reconsideration,
1995 WL 477705 (D.Kan. Aug.11, 1995). In Case the court
noted unanimous agreement among other courts considering
the issue. Id. at 3. It further noted inherent impracticalities of
applying two different rules of privilege to the same evidence.
Id. The Tenth Circuit Court of Appeals has held, on the
other hand, that when a plaintiff asserts both federal and
state claims, the court should look to state law in deciding
questions of privilege, as to the state causes of action. Motley
v. Marathon Oil Co., 71 F.3d 1547, 1551 (10th Cir.1995),
cert. denied, 517 U.S. 1190, 116 S.Ct. 1678, 134 L.Ed.2d 781
(1996).

*3  After the Motley decision, the choice-of-law issue again
emerged in the District of Kansas. See Hinsdale v. City of
Liberal, 961 F.Supp. 1490 (D.Kan.1997). The court first noted
that “all of the circuits that have directly addressed this issue
have held that the federal law of privilege governs on issues of
discoverability and/or admissibility even where the evidence
sought might be relevant to a pendant state claim.” Id. at 1493.
It then recognized the apparent implications of Motley:

It thus could be argued that the 10th Circuit has decided
not to follow the other circuits when both federal and state
causes of action have been asserted in a case.

However, it is not clear that the 10th Circuit directly
addressed the issue. The Motley opinion does not discuss at
all the conflict in the law or any opinion or legal authority
concerning what law should apply when both federal and
state causes of action are in a case. Motley cites language in
Fed.R.Evid. 501 which calls for looking at state law when
there is a state cause of action However, Rule 501 is silent
on what should be done when a case contains both state and
federal causes of action....

This court seriously doubts that the 10th Circuit has directly
addressed the issue of which privilege law applies when
the evidence is relevant to both state and federal claims
that are in a case. However, this court is bound by the
decisions of the 10th Circuit. Therefore, the court will
analyze this motion based on the possibility that the 10th
Circuit intended for state law of privilege to apply to the
state causes of action in a case wherein both federal and
state claims have been asserted.

961 F.Supp. at 1493.

Following Hinsdale the Tenth Circuit Court of Appeals
unambiguously held that the court should consider both
federal and state law of privilege, when both federal claims
and pendent state law claims are implicated. See Sprague v.
Thorn Americas, Inc., 129 F.3d 1355, ––––, No. 96–3021, 129
F.3d 1355, 1997 WL 727571, at *13 (10th Cir. Nov.24, 1997).
It specifically held:

Here, with both federal claims and pendent state law
claims implicated, we should consider both bodies of
law under Motley and Fed.R.Evid. 501. If the privilege
is upheld by one body of law, but denied by the other,
problems have been noted. “In this situation, permitting
evidence inadmissible for one purpose to be admitted
for another purpose defeats the purpose of a privilege.
The moment privileged information is divulged the point
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of having the privilege is lost.” 3 Weinstein's Federal
Evidence, § 501.02[3][b] (Matthew Bender 2d ed.) (citing
Perrignon v. Bergen Brunswig Corp., 77 F.R.D. 455,
458 (N.D.Cal.1978)). If such a conflict on the privilege
exists, then an analytical solution must be worked out
to accommodate the conflicting policies embodied in the
state and federal privilege law. Here, however, for reasons
given below we are convinced that both federal and Kansas
law support application of the attorney-client privilege.
Therefore we need not articulate an analytical solution here
for conflicts in attorney-client privilege rules.

*4  129 F.3d at ––––, 1997 WL 727571, at *13 (footnote
omitted).

Following Sprague, the court will consider both federal
and state law regarding privilege. Plaintiff alleges retaliation
and/or sex discrimination under federal law, Title VII, 42
U.S.C. § 2000e et seq. (Compl., doc. 1, ¶¶ 57–65.) He also
asserts claims of outrage, defamation, false imprisonment,
and assault and battery under state law. (Id. ¶¶ 66–85.) If state
and federal rules of privilege conflict, the court must analyze
their application.

The court finds no conflict. Whether it applies federal or
Kansas law generally makes no difference in determining
whether the attorney-client privilege applies. See Great Plains
Mut. Ins. Co. v. Mutual Reinsurance Bureau, 150 F.R.D.
193, 196 n. 3 (D.Kan.1993) (citing K.S.A. 60–426; Wallace,
Saunders, Austin, Brown & Enochs, Chartered v. Louisburg
Grain Co., 250 Kan. 54, 824 P.2d 933 (1992)). “[T]he
Kansas statute concerning the attorney-client privilege and
its exceptions is typical of the laws of other jurisdictions.”
In re A.H. Robins Co., 107 F.R.D. 2, 8 (D.Kan.1985).
Certain general propositions appear applicable under both
federal and Kansas law. Federal law, moreover, governs the
applicability of the work product doctrine in federal court. See
Burton v. R.J. Reynolds Tobacco Co., 167 F.R.D. 134, 139
(D.Kan.1996).

The attorney-client privilege and the work product
doctrine are distinctly different protections, although related
somewhat and often invoked together. Great Plains Mut. Ins.
Co., 150 F.R.D. at 196. “Despite their differences, courts
narrowly construe them both.” National Union Fire Ins. Co.
v. Midland Bancor, Inc., 159 F.R.D. 562, 567 (D.Kan.1994).
“Whatever their origins, these exceptions to the demand for
every man's evidence are not lightly created nor expansively
construed, for they are in derogation of the search for the

truth.” United States v. Nixon, 418 U.S. 683, 710, 94 S.Ct.
3090, 41 L.Ed.2d 1039 (1974) (unanimous decision).

Parties asserting an objection of “work product immunity or
attorney-client privilege bear[] the burden of establishing that
either or both apply.” Boyer v. Board of County Comm'rs,
162 F.R.D. 687, 688 (D.Kan.1995). They must make a “clear
showing” that the asserted objection applies. Ali v. Douglas
Cable Communications, Ltd. Partnership, 890 F.Supp. 993,
994 (D.Kan.1995). To carry the burden, they must describe
in detail the documents or information to be protected
and provide precise reasons for the objection to discovery.
National Union Fire Ins. Co., 159 F.R.D. at 567. They must
provide sufficient information to enable the court to determine
whether each element of the asserted objection is satisfied.
Jones v. Boeing Co., 163 F.R.D. 15, 17 (D.Kan.1995). A claim
of privilege or work-product protection fails upon a failure
of proof as to any element. Id. A “blanket claim” as to the
applicability of a privilege or the work product doctrine does
not satisfy the burden of proof. See Kelling v. Bridgestone/
Firestone, Inc., 157 F.R.D. 496, 497 (D.Kan.1994).

*5  “The attorney-client privilege...is to be extended no
more broadly than necessary to effectuate its purpose.” Great
Plains Mut. Ins. Co., 150 F.R.D. at 196. Its purpose

is to encourage full and frank
communication between attorneys and
their clients and thereby promote
broader public interests in the
observance of law and administration
of justice. The privilege recognizes
that sound legal advice or advocacy
serves public ends and that such advice
or advocacy depends upon the lawyer's
being fully informed by the client.

Upjohn Co. v. United States, 449 U.S. 383, 389, 101 S.Ct.
677, 66 L.Ed.2d 584 (1981). “[T]he privilege is triggered only
by a client's request for legal, as contrasted with business,
advice.” Audiotext Communications Network, Inc. v. U.S.
Telecom, Inc., No. Civ.A. 94–2395–GTV, 1995 WL 625962,
at *8 (D.Kan., Oct.5, 1995) (quoting Marc Rich & Co. A.G.
v. United States (In re Grand Jury Subpoena Duces Tecum
Dated Sept. 15, 1983), 731 F.2d 1032, 1037 (2d Cir.1984)).
“[T]he privilege exists to protect not only the giving of
professional advice to those who can act on it but also
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the giving of information to the lawyer to enable him to
give sound and informed advice.” Upjohn Co., 449 U.S.
at 390. “Confidential disclosures by a client to an attorney
made in order to obtain legal assistance are privileged....
[The privilege] protects only those disclosures—necessary to
obtain informed legal advice—which might not have been
made absent the privilege.” Fisher v. United States, 425 U.S.
391, 403, 96 S.Ct. 1569, 48 L.Ed.2d 39 (1976) (citations
omitted). Furthermore, it

only protects disclosure of communications; it does not
protect disclosure of the underlying facts by those who
communicated with the attorney:

“[T]he protection of the privilege extends only to
communications and not to facts. A fact is one thing
and a communication concerning that fact is an entirely
different thing. The client cannot be compelled to answer
the question, ‘What did you say or write to the attorney?’
but may not refuse to disclose any relevant fact within his
knowledge merely because he incorporated a statement
of such fact into his communication to his attorney.”

Upjohn Co., 449 U.S. at 395–96 (citation omitted).

The essential elements of the attorney-client privilege are
nearly identical under both Kansas and federal law. Under
federal common-law the essential elements are:

(1) Where legal advice of any kind
is sought (2) from a professional
legal advisor in his capacity as such,
(3) the communications relating to
that purpose, (4) made in confidence
(5) by the client, (6) are at his
instance permanently protected (7)
from disclosure by himself or by the
legal advisor, (8) except the protection
be waived.

Great Plains Mut. Ins. Co., 150 F.R.D. at 196 n. 4 (citation
omitted). Under Kansas law, they are:

(1) Where legal advice is sought
(2) from a professional legal advisor
in his capacity as such, (3) the
communications made in the course

of that relationship (4) made in
confidence (5) by the client (6)
are permanently protected (7) from
disclosures by the client, the legal
advisor, or any other witness (8) unless
the privilege is waived.

*6  State v. Maxwell, 10 Kan.App.2d 62, 63, 691 P.2d
1316, 1319 (1984) (citation omitted); see also, K.S.A. 60–
426. The privilege “protects confidential communications
by a client to an attorney made in order to obtain legal
assistance from the attorney in his capacity as a legal advisor.”
Jones v. Boeing Co., 163 F.R.D. 15, 17 (D.Kan.1995); see
also, Burton v. R.J. Reynolds Tobacco Co., 170 F.R.D. 481,
484 (D.Kan.1997), reconsidered in part, 175 F.R.D. 321,
1997 WL 536084 (D.Kan. Aug.14, 1997); Maxwell, 10
Kan.App.2d 62, 691 P.2d 1316; K.S.A. 60–426(a). Under
Kansas law, “ ‘communication’ includes advice given by
the lawyer in the course of representing the client and
includes disclosures of the client to a representative, associate
or employee of the lawyer incidental to the professional
relationship.” K.S.A. 60–426(c)(2). Such definition does not
conflict with federal law. See Upjohn, 449 U.S. at 390.

The attorney-client privilege protects communications with
in-house, as well as outside counsel. Burton, 170 F.R.D.
at 484. Minutes of meetings attended by attorneys are
not, however, automatically privileged. Id. at 485. That the
document sought in this case comes from former in-house
counsel for defendant carries little weight of itself on the
scope or applicability of the privilege. “[In-house] status
alone does not dilute the privilege.” In re Sealed Case, 737
F.2d 94, 99 (D.C.Cir.1984). Although such status “does not
alter the attorney/client privilege ... when the attorney serves
also in another capacity, such as vice president, his advice is
privileged ‘only upon a clear showing’ that it was given in a
professional legal capacity.” Pizza Management, Inc. v. Pizza
Hut, Inc., No. 86–1664–C, 1989 WL 9334, at *4 (D.Kan.
Jan.10, 1989); see also, United States v. Chevron Corp., No.
C–94–1885 SBA, 1996 WL 264769, at *4 (N.D.Cal. Mar.13,
1996), amended by, No. C 94–1885 SBA, 1996 WL 444597
(N.D.Cal. May 30, 1996).

A basic element of the attorney-
client privilege is that the attorney
be in the appropriate role during
communication with the client.
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Attorneys in such diverse occupations
as professor or baseball manager do
not occupy the role of attorney for
privilege purposes as they discuss
classroom assignments or the hit-and-
run play. Communications must be
made in the role of an attorney in
order to qualify for the attorney-
client privilege. Likewise, a full-time
practicing attorney does not imbue
all confidential communications with
the privilege. Such an attorney
may have multiple roles in his
activities (e.g. business advisor,
corporate director, labor negotiator)
that are not necessarily attorney-
related roles for the purpose of
the privilege. In the representation
of corporate interests, counsel might
find themselves performing multiple
roles. Frequently the roles are closely
related, which makes it virtually
impossible to isolate a purely legal role
from the nonlegal.

*7  John William Gergacz, Attorney–Corporate Client
Privilege, ¶ 3.02[2] [a] [[[iv] (2d Ed.1990).

Communications with in-house counsel, “who at the time is
acting solely in his capacity as a business advisor, would not
be privileged.” Great Plains Mut. Ins. Co., 150 F.R.D. at 197.
The privilege likewise does not extend to communications
not made in professional confidence. Pacific Employers Ins.
Co. v. P.B. Hoidale Co., 142 F.R.D. 171, 173 (D.Kan.1992)
(citing State v. Breazeale, 11 Kan.App.2d 103, 105, 713 P.2d
973 (1986)). Nor does it extend “to advice and assistance
that has not been sought and received in matters pertinent
to the profession.” Id. It “applies only to communications
made to an attorney in his capacity as legal advisor.”
Wallace, Saunders, Austin, Brown & Enochs, Chartered v.
Louisburg Grain Co., 250 Kan. 54, 60, 824 P.2d 933, 938
(1992). It applies only “when an attorney is giving advice
concerning the legal implications of conduct, whether past
or proposed.” Burton, 170 F.R.D. at 484. A distinction exists
“between a lawyer providing business or technical advice
rather than legal advice. Legal advice must predominate for
the communication to be protected.” Id. (citations omitted).
When the legal advice “is merely incidental to business

advice,” the privilege does not apply. Id. “There is also
a distinction between a conference with counsel and a
conference at which counsel is present.” Id.

[T]he mere attendance of an attorney at
a meeting does not render everything
done or said at that meeting privileged.
For communications at such meetings
to be privileged, they must have
related to the acquisition or rendition
of professional legal services. The
mere fact that clients were at a
meeting with counsel in which legal
advice was being requested and/or
received does not mean that everything
said at the meeting is privileged.
The party seeking to assert the
privilege must show that the particular
communication was part of a request
for advice or part of the advice, and
that the communication was intended
to be and was kept confidential. To
be privileged, the communication must
relate to the business or transaction for
which the attorney has been retained or
consulted.

Hinsdale v. City of Liberal, 961 F.Supp. 1490, 1494
(D.Kan.1997).

Plaintiff seeks minutes of any meeting at which the
termination, suspension, or probation of plaintiff was decided
by defendant. Ronald Sandhaus, former in-house counsel for
defendant, drafted minutes of a meeting of the ERC held May
1, 1995. To determine the applicability of the attorney-client
privilege the court must determine the role of Mr. Sandhaus
at that meeting. To the extent he was not acting as an attorney
providing legal advice, the privilege provides no protection
for communications made to or from him.

Defendant contends that the role of Mr. Sandhaus was not
to determine whether the discharge of plaintiff was a good
business decision, but rather to ensure that the reasons
and decision to discharge him were legally sound under
the facts of the case. It asserts that Mr. Sandhaus did not
deviate from his role as legal advisor. It further asserts
that the document in question contains communications
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from managerial employees which were for the purpose
of obtaining legal advice on how to handle the behavioral
and conduct problems of plaintiff in light of accusations of
discrimination and retaliation. It claims that the participants
have maintained the confidentiality of the communications
and the documents resulting from the meeting. It suggests
it does not routinely convene meetings of the ERC, but
only when faced with a decision to discharge an employee.
It characterizes the presence and guidance of counsel at
such meetings as critical, because of the legal implications
associated with the discharge of an employee.

*8  Defendant submits an affidavit of its present in-house
counsel, Daniel Hornbeck. He states that the role of counsel at
meetings of the ERC “is to render legal advice to managerial
and human resources employees based upon the factual
situation.” (Aff. of Daniel L. Hornbeck, Esq., attached as
Ex. A to Def.'s Resp. to Pl.'s Mot. to Compel, doc. 106, ¶
3.) He avers that defendant has an attorney participate as a
voting member “to ensure the Employee Review Committee's
decision regarding the discharge of an employee complies
with substantive and procedural law.” (Id.) He also makes
averments consistent with the ERC policy of defendant. (Id.
at ¶ 2.) Plaintiff submits a copy of that policy. It provides in
pertinent part:

The prior approval of the [ERC] is required before a
salaried or non-union employee who has at least six
months' [sic] service with the company can be discharged
or forced to resign. The purpose of this policy is to provide
a high-level review prior to each discharge or involuntary
resignation.

The ERC is composed of three voting members: the
Manager of Employee Relations (or designee), the Division
or Department Vice–President (or designee), and a member
of the Legal staff. While there may be other participants in
the ERC meeting, the authority for decision-making is the
ERC members.

...

It is the responsibility of the members of the ERC, after
reviewing the case, to decide whether to terminate, place
on probation, etc.
(ERC Prior Approval of Discharges, attached as Ex. F to
Pl.'s Mot. to Compel, doc. 86.)

One purpose of the ERC meeting is that of review. Such
review may include consideration of legal consequences

of a proposed employment action. The primary function
of the committee, however, appears to be a decision of
what employment action to take against an employee.
Notwithstanding the legal implications of such employment
action, the business purposes of such a decision predominate
the legal issues. In the context of a required meeting to
determine possible employment actions, legal advice sought
or received during such meeting appears to be incidental to
considerations of what is most prudent for the successful
operation of the business. A conference between client
and counsel does not necessarily equate with a conference
attended by counsel. The ERC meeting appears to be the
latter. It serves to make a personnel decision. With an attorney
present, the meeting nevertheless proceeded to determine
whether to terminate the employment of plaintiff. Such
a business decision may have legal consequences, as do
many decisions of any business. That fact, together with
the presence of legal counsel, however, does not convert
the meeting into a conference between attorney and client.
Nor does it make the attorney-client privilege applicable to
whatever is said and done during the meeting.

As a voting member of the ERC, furthermore, Mr. Sandhaus
was not acting merely as an attorney rendering legal advice.
Officially voting on a proposed action goes beyond the
bounds of giving legal advice. It performs an act of the
business. Legal considerations may influence his vote or that
of any other committee member as well. The attorney-client
privilege does not protect the act of voting, the minutes which
record it, or all the discussion of the committee relating to its
decision.

*9  Defendant asserts that the membership of Mr. Sandhaus
on the Employment Review Committee does not mean that
he was acting in a non-legal capacity. Mere membership on a
committee does not of itself necessitate a finding that counsel
was not acting as an attorney. Membership on a committee
which decides if an employee should be terminated, however,
may lead to an inference that the attorney, at least in part,
was acting in a non-legal capacity. When an attorney is a
voting member, the indication is even stronger. As the party
asserting privilege, defendant has the burden to demonstrate
its applicability. This means an adequate showing that, as a
voting member of the ERC, Mr. Sandhaus was nevertheless
acting as legal counsel.

Defendant explains that it granted counsel voting membership
on the committee “to ensure the legal efficacy of the
employment decision.” That is an admirable goal. Including
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an attorney on the committee, nevertheless, can create
ambiguity as to his or her role. Defendant maintains that the
role of counsel on the committee never strayed from rendering
legal advice. It submits the affidavit of Mr. Hornbeck as proof.
The affidavit sets forth what role counsel generally take at
ERC meetings. It provides nothing of substance, however,
about what Mr. Sandhaus in fact did at the meeting of May
1, 1995. The court declines to rely upon the generalization
to demonstrate the applicability of a privilege. Defendant
must show that the primary participation of Mr. Sandhaus
at the ERC meeting was as a lawyer giving legal advice. In
this respect the facts proffered by defendant fall short. The
affidavit of Mr. Hornbeck expresses no personal knowledge
of what occurred at the meeting. Defendant provides no
affidavit either of Mr. Sandhaus or anyone else at the meeting
to suggest he acted primarily as counsel. The affidavit of Mr.
Hornbeck indeed fails to confirm that anyone at the meeting
of May 1, 1995 either asked for or received any legal advice
from Mr. Sandhaus.

When an attorney serves in a non-legal capacity, such as a
voting member of a committee required to review proposed
employment actions, his advice is privileged only upon a clear
showing that he gave it in a professional legal capacity. See
Pizza Management, Inc. v. Pizza Hut, Inc., No. 86–1664–C,
1989 WL 9334, at *4 (D.Kan. Jan.10, 1989). The privilege
protects only those communications predominated by legal
advice. Burton v. R.J. Reynolds Tobacco Co., 170 F.R.D.
481, 484 (D.Kan.1997), reconsidered in part, 175 F.R.D. 321,
1997 WL 536084 (D.Kan. Aug.14, 1997). Defendant, as the
party with the burden to show the privilege applicable, has not
shown such predomination. Legal advice simply incidental to
communication which is primarily business advice, however,
does not qualify for the privilege.

Defendant suggests Great Plains Mutual Insurance Company
v. Mutual Reinsurance Bureau, 150 F.R.D. 193 (D.Kan.1993)
supports its position that the attorney-client privilege is
applicable. The court finds the case distinguishable. In Great
Plains the information sought “appear[ed] to directly relate to
legal advice rendered by [an] attorney in his capacity as legal
advisor.” Id. at 197. No such appearance exists here. From the
information before the court, the minutes of the meeting of
May 1, 1995, appear to relate to a business meeting at which
counsel acted as a voting member. Defendant has not shown
that Mr. Sandhaus was acting primarily as a legal advisor.
In Great Plains, furthermore, the court was satisfied that the
“attorney was acting in his capacity as an attorney during the
relevant portions of the board meetings.” Id. Defendant here

has not made an adequate showing that Mr. Sandhaus was
acting in a legal capacity during the meeting.

*10  In Great Plains the party asserting the privilege also
showed that the advice given required the skill and expertise
of an attorney. Id. The showing here again falls short. In Great
Plains the court noted the clear “purpose of the conversations
during the board meetings was to render legal advice and
that both Great Plains and its attorney understood that the
purpose of the communications was to review and consider
legal issues pertaining to Great Plains' litigation.” Id. Here
the purpose of the ERC meeting was to determine appropriate
employment action against plaintiff. Any legal advice, if
given, appears incidental to a personnel matter and to what
was therefore prudent and expedient for successful operation
of the business. Mr. Sandhaus appears to have been acting
beyond the role of legal counsel when performing the role of
voting member of the ERC.

The court next addresses whether the minutes are protected
from discovery as work product. “Within the meaning of
Fed.R.Civ.P. 26(b)(3), work product refers to documents
and tangible things, prepared in anticipation of litigation or
for trial, and prepared by or for a party or by or for a
representative of that party.” Mackey v. IBP, Inc., 167 F.R.D.
186, 200 (D.Kan.1996).

The work product standard has two
components. The first is what may
be called the “causation” requirement.
This is the basic requirement of the
Rule that the document in question be
produced because of the anticipation
of litigation, i.e., to prepare for
litigation or for trial. The second
component is what may be termed
a “reasonableness” limit on a party's
anticipation of litigation. Because
litigation can, in a sense, be foreseen
from the time of occurrence of almost
any incident, courts have interpreted
the Rule to require a higher level
of anticipation in order to give a
reasonable scope to the immunity.

Audiotext Communications Network, Inc., 1995 WL 625962,
at *8 (quoting Harper v. Auto-owners Ins. Co., 138 F.R.D.
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655, 659 (S.D.Ind.1991)). “The court looks to the primary
motivating purpose behind the creation of the document to
determine whether it constitutes work product.” EEOC v.
GMC, No. 87–2271–S, 1988 WL 170448, at *2 (D.Kan.
Aug.23, 1988). “Materials assembled in the ordinary course
of business or for other non-litigation purposes are not
protected by the work product doctrine. The inchoate
possibility, or even likely chance of litigation, does not give
rise to work product.” Ledgin v. Blue Cross & Blue Shield,
166 F.R.D. 496, 498 (D.Kan.1996) (citations omitted). “To
justify work product protection, the threat of litigation must be
‘real and imminent.” ’ Audiotext Communications Network,
Inc., 1995 WL 625962, at *9 (quoting Reliance Ins. Co. v.
McNally Inc., No. 89–2401–V, unpublished op. at 4 (D.Kan.
Feb. 5, 1992)). To determine the applicability of the work
product doctrine, the court generally needs more than mere
assertions by the party resisting discovery that documents or
other tangible items were created in anticipation of litigation.
See Pacific Employers Ins. Co., 142 F.R.D. at 174–75.

*11  In this instance defendant suggests that Mr. Sandhaus
created the minutes of the ERC meeting in anticipation of
litigation. It asserts the anticipated litigation was clearly
shown by plaintiff's filing a complaint with the Equal
Employment Opportunity Commission (EEOC) and speaking
of his “lawsuits” with co-workers. A defendant is generally
justified in believing litigation to be imminent, after charges
are filed with the EEOC. EEOC v. GMC, 1988 WL 170448,
at *2. Such justification, however, does not transform every
document thereafter prepared by the attorney into work
product. The attorney must create the document “because of”
the impending litigation. Work product generally does not
apply, unless the primary motivating purpose for creating the
document is to assist in pending or impending litigation. Id.
“To invoke the doctrine, a party must show that the document
was prepared principally or exclusively to assist in anticipated
or ongoing litigation.” Burton v. R.J. Reynolds Tobacco Co.,
170 F.R.D. 481, 485 (D.Kan.1997), reconsidered in part, 175
F.R.D. 321, 1997 WL 536084 (D.Kan. Aug.14, 1997). The
fact that defendant anticipated litigation with plaintiff does
not make all documents thereafter “generated by or for its
attorneys subject to work product immunity. A party claiming
work product immunity must still establish the underlying
nexus between the preparation of the document and the
specific litigation.” Burton v. R.J. Reynolds Tobacco Co., –––
F. R.D. ––––, ––––, No. 94–2202–JWL, 175 F.R.D. 321, 1997
WL 536084, at *5 (D.Kan. Aug.14, 1997).

Defendant has not shown the primary motivating purpose
behind the creation of the minutes here in question. Mr.
Sandhaus titled the document “ERC Minutes May 1,
1995.” The title suggests a purpose other than litigation.
The term “minutes” commonly means “the official record
of the proceedings of a meeting.” Webster's Ninth New
Collegiate Dictionary 757 (9th ed.1988). That definition
appears particulary cogent. Mr. Sandhaus drafted the minutes
primarily to record what happened at the ERC meeting. The
court has noted the lack of showing that he was acting purely
as legal counsel at the meeting. His business role as a voting
member of the committee appears to predominate over any
role he may have filled as an attorney giving legal advice.

Defendant has not carried its burden to show that Mr.
Sandhaus primarily created the minutes in question to assist
in pending or impending litigation. Documents created in
the ordinary course of business are not protected by the
work product doctrine. Meetings of the ERC appear part
of the ordinary course of the business of defendant. That
it convenes such meetings only when necessary does not
prove otherwise. That an attorney created the document
in question, furthermore, does not of itself make it work
product. Burton v. R.J. Reynolds Tobacco Co., 170 F.R.D.
481, 485 (D.Kan.1997), reconsidered in part, 175 F.R.D. 321,
1997 WL 536084 (D.Kan. Aug.14, 1997). The doctrine does
not protect summaries of business meetings, even when an
attorney creates the summary. Id. “A party may not cloak
a document with a privilege by simply having business,
scientific or public relations matters handled by attorneys,
whether in-house or outside counsel.” Id. at 488.

*12  The court need not address the issue of waiver raised
by plaintiff. It has found neither the work product doctrine
nor the attorney-client privilege applicable to the minutes in
question. Defendant shall produce the minutes of the ERC
meeting of May 1, 1995 created by Mr. Sandhaus and all other
documents responsive to Requests 1, 5, and 6.

For the foregoing reasons, the court sustains Plaintiff's Motion
to Compel Discovery (doc. 86). Defendant shall, on or before
January 22, 1998, fully answer Interrogatory 1 and produce
all documents responsive to Requests 1, 2, 5, and 6 as set
forth herein. Such production shall take place at the offices
of counsel for plaintiff located at 1200 Main Street, Suite
1100, Kansas City, Missouri; or any other location agreed
upon by the parties. Each party shall be responsible for its own
costs and expenses incurred on the motion. Each side took
defensible positions on at least part of the motion.
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IT IS SO ORDERED.
All Citations

Not Reported in F.Supp., 1998 WL 13244

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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2016 WL 687111
Only the Westlaw citation is currently available.
United States District Court, W.D. Washington,

at Tacoma.

Marla MOORE, Plaintiff,
v.

LOWE'S HOME CENTERS, LLC, d/
b/a Lowe's Home Improvement, a

Washington Corporation, Defendant.

CASE NO. 14-1459 RJB
|

Signed 02/19/2016

Attorneys and Law Firms

Paul S. Woods, Scott Crispin Greco Blankenship, Robin
J. Shishido, The Blankenship Law Firm, Seattle, WA, for
Plaintiff.

Boris Gaviria, Davis Wright Tremaine, Bellevue, WA, Paula
C. Simon, Thomas A. Lemly, Davis Wright Tremaine, Seattle,
WA, M. Brett Burns, Susan S. Joo, Hunton & Williams, LLP,
San Francisco, CA, for Defendant.

ORDER ON PLAINTIFF'S MOTION TO
COMPEL; PLAINTIFF'S MOTIONS TO SEAL;

AND DEFENDANT'S MOTION TO SEAL

ROBERT J. BRYAN, United States District Judge

*1  This matter comes before the Court on (1)
Plaintiff's Motion to Compel Production of Improperly
Withheld Documents and Responses to Discovery Regarding
Destruction of Plaintiff's and Other Witnesses' Email (Dkt.
45); (2) Plaintiff's Motion to Seal Certain Exhibits to the
Declaration of Robin J. Shishido in Support of Plaintiff's
Motion to Compel (Dkt. 44); (3) Defendant Lowe's L.R. 5(g)
Motion to Seal (Dkt. 57); and (4) Plaintiff's Motion to Seal
Portions of Reply Brief and Supplemental Declaration, and
Exhibit CC to the Supplemental Declaration (Dkt. 64). The
Court has considered the pleadings filed and the remainder of
the file herein.

Plaintiff asserts claims for unlawful employment practices
in violation of the Washington Law Against Discrimination,
RCW 49.60, et seq. (“WLAD”); the Family Medical Leave

Act, 29 USC § 2611 et seq. (“FMLA”); and Washington's
Family Leave Act, RCW 49.78 et seq. (“FLA”). Dkt.
26. Plaintiff now moves to compel responses to discovery
and particular discovery documents. Both parties also filed
motions to seal portions of their briefing related to Plaintiff's
motion. For the reasons stated below, the motion to compel
should be granted in part. The First Motion to Seal should
be denied in part, and the Second and Third Motions to Seal
should be denied.

I. FACTS AND PROCEDURAL HISTORY

A. BACKGROUND FACTS IN AMENDED
COMPLAINT

Plaintiff alleges that Defendant discriminated against
Plaintiff based on her disabilities, retaliated against her
for seeking accommodation for those disabilities, subjected
her to harassment and discrimination based on gender and
pregnancy, retaliated against her when she complained of said
harassment and discrimination, interfered with her rights to
take medical leave, retaliated against her for trying to take that
leave, and ultimately terminated her based on discriminatory
and retaliatory motives. Dkt. 26, at 2. Plaintiff contends that
these actions violate the WLAD, the FMLA, and the FLA. Id.

Plaintiff argues that in or around February 2010, she was
demoted from a management position to a non-management
position because she was pregnant. Dkt. 26, at 3. Plaintiff
further argues that each paycheck she received after this
demotion reflected a reduced wage from the paycheck
before it, until she was eventually fired based on gender
and pregnancy on or about February 21, 2013. Dkt. 25,
at 3-4. Before her termination, Plaintiff argues that she
and other similarly situated employees were subjected
to discrimination, harassment, and retaliation and made
numerous complaints to management and HR. See Dkt. 26,
at 4-8. As a result of these actions, Plaintiff claims that she
suffered from medical disabilities. Dkt. 26, at 6. Plaintiff
asserts that she was approved for protected intermittent leave
to treat those disabilities, and that during that leave, her
employment was terminated. Id.

B. MOTIONS

1. Motion to Compel
On January 19, 2016, Plaintiff filed Plaintiff's Motion to
Compel Production of Improperly Withheld Documents and
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Responses to Discovery Regarding Destruction of Plaintiff's
and Other Witnesses' Email. Dkt. 45.

*2  In response, Defendant filed Defendant Lowe's
Opposition to Plaintiff's Motion to Compel (Dkt. 53) and
Declaration of Susan S. Joo in Support of Defendant's
Opposition to Plaintiff's Motion to Compel (Dkt. 54) on
February 1, 2016. Portions of the response were redacted. Dkt
53, at 13-14. Portions of Exhibit F in the Declaration of Susan
S. Joo were redacted. Dkt. 54-1.

Plaintiff filed Plaintiff's Reply to Defendant Lowe's
Opposition (Dkt. 65) on February 5, 2016 in conjunction with
Supplemental Declaration of Robin J. Shishido in Support
of Plaintiff's Motion to Compel (Dkt. 66), which contains
Exhibits AA-EE (Dkt. 66-1). Portions of the Reply (Dkt. 65,
at 2-3) and portions of the Supplemental Declaration (Dkt. 66,
at 3) were redacted, and Exhibit CC (Dkt. 69) was filed under
seal.

2. First Motion to Seal
On January 19, 2016, Plaintiff also filed Plaintiff's Motion
to Seal Certain Exhibits to the Declaration of Robin J.
Shishido in Support of Plaintiff's Motion to Compel. Dkt. 44.
Included in the Declaration were three exhibits – B, I, and W
(Dkts. 48-50) – marked as “Confidential” by Defendant under
the parties' Confidentiality Agreement and filed under seal.
Dkt. 44, at 2. Defendant submitted Defendant's Response in
Support of Plaintiff's Motion to Seal on February 2, 2016. Dkt.
63.

3. Second Motion to Seal
On February 1, 2016, Defendant filed Defendant Lowe's L.R.
5(g) Motion to Seal, requesting that the unredacted versions
of Defendant's Opposition to Plaintiff's Motion to Compel
(Dkt.58) and Exhibit F from the Declaration of Susan S. Joo
(Dkt. 59) remain under seal. Dkt. 57.

4. Third Motion to Seal
On February 5, 2016, Plaintiff filed Motion to Seal Portions
of Reply Brief and Supplemental Declaration, and Exhibit
CC to the Supplemental Declaration. Dkt. 64. Unredacted
versions of the Reply Brief (Dkt. 67) and Supplemental
Declaration (Dkt.68) were filed under seal. Exhibit CC to the
Supplemental Declaration was filed under seal. Dkt. 69.

II. DISCUSSION

A. MOTION TO COMPEL
In her Motion to Compel, Plaintiff asks this Court to
(1) order the production of fact-investigation documents
withheld on the basis of privilege and work product; (2) order
Defendant to supplement discovery regarding its destruction
of Plaintiff's and witnesses' emails and email accounts;
(3) order the production of personnel records withheld by
Defendant; and (4) compel additional searches for, and
production of, emails responsive to Plaintiff's discovery
requests. See Dkt. 45.

Fed. R. Civ. P. 26 (b)(1) provides:

Unless otherwise limited by court
order, the scope of discovery is as
follows: Parties may obtain discovery
regarding any nonprivileged matter
that is relevant to any party's claim or
defense and proportional to the needs
of the case, considering the importance
of the issues at stake in the action,
the amount in controversy, the parties'
relative access to relevant information,
the parties' resources, the importance
of the discovery in resolving the issues,
and whether the burden or expense
of the proposed discovery outweighs
its likely benefit. Information within
this scope of discovery need not
be admissible in evidence to be
discoverable.

Rule 26 (b)(2)(B) further provides:

Specific Limitations on Electronically
Stored Information. A party need not
provide discovery of electronically
stored information from sources that
the party identifies as not reasonably
accessible because of undue burden or
cost. On motion to compel discovery
or for a protective order, the party from
whom discovery is sought must show
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that the information is not reasonably
accessible because of undue burden
or cost. If that showing is made, the
court may nonetheless order discovery
from such sources if the requesting
party shows good cause, considering
the limitations of Rule 26(b)(2)(C).
The court may specify conditions for
the discovery.

*3  Plaintiff's Motion to Compel Production of Improperly
Withheld Documents and Responses to Discovery Regarding
Destruction of Plaintiff's and Other Witnesses' Emails (Dkt.
45) should be granted in part and denied in part.

1. Documents Withheld on the Basis of Privilege and/or
Work Product.

Plaintiff claims that Defendant has not met its burden in
proving that the withheld communications are privileged;
that Defendant improperly designated documents as work
product; and that – to the extent that these protections do
exist – Defendant has waived them by relying on its internal
investigation to justify Plaintiff's termination. Dkt. 45, at 8-9.

Defendant claims that it properly withheld communications
between non-attorneys because privilege extends to corporate
employees for confidential communications with corporate
attorneys and for confidential communications relating to
legal advice from those attorneys. Dkt. 60, at 9. Defendant
also claims to have met its burden with regard to EthicsPoint
communications unrelated to the company's investigation
into Plaintiff. Id. at 12. Defendant claims to have properly
established work product protection for communications
occurring after April 25, 2013, and that it has not waived any
work product or privilege protections. Id. at 9-11.

When considering privilege for communications from non-
attorney employees, a corporation's privilege extends to
communications between corporate employees and corporate
counsel as long as the communications are “made at the
direction of corporate superiors in order to secure legal
advice.” United States v. Chen, 99 F.3d 1495, 1502 (9th
Cir.1996) (citing Upjohn, 449 U.S. at 390–94, 101 S.Ct.
677). Legal advice must be the predominant purpose of those
communications. In re Cty. of Erie, 473 F.3d 413, 420 (2d
Cir. 2007). If communications or documents are not created
for the predominant purpose of legal advice, but rather for

business or HR advice, they are not privileged. Koumoulis
v. Indep. Fin. Mktg. Grp., Inc., 295 F.R.D. 28, 45 (E.D.N.Y.
2013) affirmed, 29 F. Supp. 3d 142 (E.D.N.Y. 2014).

Whether documents should be considered work product is a
different analysis, one that turns on whether the documents
are prepared “in anticipation of litigation or for trial.” Fed. R.
Civ. P. 26(b)(3).

Defendant states that it anticipated litigation as of April 25,
2013. Dkt. 60, at 13. Therefore, documents created prior
to that date are not work product. Similarly, investigative
communications made before April 25, 2013, in relation to
Plaintiff's complaints and termination fall outside the realm
of legal advice and are thus not privileged. Investigation into
employee complaints or misconduct serves a predominantly
HR function, especially if the investigation takes place before
litigation is anticipated. Defendant has not provided sufficient
information to distinguish its activities as legal in nature.

As to the communications unrelated to investigations
regarding Plaintiff, Defendant does not provide sufficient
support for its assertion that names and dates of access for its
EthicsPoint reports are privileged. The information could be
relevant to Plaintiff's claim, depending on Plaintiff's theory of
the case

Defendant should produce documents and communications
dated before April 25, 2013, relating to investigations
into Plaintiff's complaints and termination. Defendant
should produce information regarding access and review of
EthicsPoint reports, including those not directly related to
investigations of Plaintiff's complaints. As to this discovery
issue, Plaintiff's motion should be granted.

2. Defendant's Responses Regarding Email Retention.
*4  Plaintiff claims that if documents created before

Plaintiff's termination are work product, as Defendant
elsewhere argues, then Defendant must have anticipated
litigation at the time of the documents' creation, so deletion
of Plaintiff's and witnesses' emails violated Defendant's
obligation to preserve evidence. Dkt. 45, at 11-12. Plaintiff
also claims that Defendant has provided no evidence to
show that it properly deleted Plaintiff's emails in the course
of business, and seeks additional information relating to
Defendant's preservation policies and efforts. Id. at 12.

Defendant responds that the earliest point at which it would
have been on notice to preserve documents was April 25,
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2013, when it received a demand from Plaintiff's attorney for
Plaintiff's personnel file. Dkt. 60, at 13. Defendant claims
that it automatically deletes a terminated store employee's
email after 7 days and any back-up after 30 days. Id. at
14. Defendant further asserts that it properly deleted the
accounts of Plaintiff and witnesses – Karina Mangione, Kym
Cerveny, and Clint Fahrlender – according to this policy.
Id. Additionally, Defendant claims that Plaintiff's request
for further supplementation is moot because Defendant has
already supplemented discovery regarding email retention
policies and its practices in this instance. Id.

As discussed in the previous section, it appears that Defendant
was formally on notice of this litigation as of April 25, 2013.
Defendant has supplemented its responses by articulating
its general preservation policies. Dkt. 59. However, only
one of the policies provided was in effect at the time of
Plaintiff's termination. Dkt. 69. Since Defendant claims that
it deleted the relevant email accounts during the ordinary
course of business (Dkt. 60, at 13), Defendant should provide
the relevant policies it operated under at the time it deleted
those accounts, specifically, the Records Retention Schedule
and Legal Hold, as defined in the Records Management
Policy (Dkt. 69). Beyond any policies in place, Defendant
should also provide Plaintiff with the actual date of email
account deletion, and the person who made the deletion or the
process of deletion, if known. This information is relevant and
proportional to Plaintiff's claims. As to this discovery issue,
Plaintiff's motion should be granted in part and denied in part.

3. Personnel Records.
Plaintiff claims that Defendant improperly refused to supply
relevant personnel records. Dkt. 45, at 12. Plaintiff asserts that
Defendant has failed to (1) provide full records for individuals
who allegedly harassed, discriminated, and retaliated against
Plaintiff; (2) provide any personnel records of store managers,
HR representatives, and investigators who were involved in
the investigation of Plaintiff's complaints and the termination
of Plaintiff's employment; (3) any personnel records of
comparators. Id., at 12-13. Plaintiff also asserts that the
personnel records she requests contain “pattern and practice,”
“comparator,” and “pretext” evidence. Id. at 13. Plaintiff
specifically names Tim Shaw as an employee whose records
are necessary to her claim because he was named in the
complaint as a harassing party. Id. at 12.

Defendant responds that Plaintiff is not entitled to the
remaining personnel records because those records are
for employees who allegedly received or investigated her

complaints or individuals who never held the same position
she did. Dkt. 60, at 15. Defendant argues that the privacy
interests of these employees outweigh any need for this
information, citing to Article I, § 7 of the Washington
Constitution and numerous cases upholding employees' right
to privacy. Id. Defendant provided personnel records for
the eight employees who were specifically named in the
interrogatories and named as alleged harassers, as well as
and the records for two employees named as comparators.
See Dkt. 54. Defendant argues that Plaintiff has not shown
any factual basis for how the records of HR managers
and investigators will show pattern and practice or pretext,
and that the other two comparators listed left the company
long before the time period at issue, did not hold the same
job, did not report to the same supervisors, and did not
engage in similar activity to the Plaintiff. Dkt. 60, at 16-17.
Additionally, Defendant argues that it was not on constructive
notice that Tim Shaw's files would be requested, because he
was not specifically named in the interrogatories. Id.

*5  In Plaintiff's Amended Complaint, District Manager Tim
Shaw is specifically named as one of the alleged harassers.
Dkt. 26, at 3. Although Plaintiff does not name Tim Shaw in
her Interrogatory and Request for Production (Dkt 47-1), Tim
Shaw's personnel file, like that of the other alleged harassers,
is relevant and proportional discovery to Plaintiff's claim.
As to the records of other employees, they may have some
minimal relevance; however, that relevance is tangential and
not proportional to Plaintiff's claims. Plaintiff is entitled to
documentation regarding the investigation of her complaints
and her termination, and may depose employees who handled
those matters. As to this discovery issue, Plaintiff's motion
should be granted in part and denied in part.

4. Email Searches.
Plaintiff claims that Defendant failed to conduct proper email
searches, as evidenced by emails in Plaintiff's possession that
were not uncovered in Defendant's search. Dkt. 45, at 13.
Plaintiff asserts that Defendant should demonstrate that it has
done a diligent search and that Defendant should conduct
additional searches using terms requested by Plaintiff. Id.
Plaintiff requests that these new searches be conducted
without including Plaintiff's first or last name, and that they
should be conducted on the email accounts of each witness.
Id.

Defendant claims that it has already reviewed 21,000 emails
from 17 custodians, at a cost of $48,074; that the emails
Plaintiff claims Defendant should have uncovered were from
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2012 and likely deleted by the account holders due to passage
of time; that it has produced all formal complaints similar to
Plaintiff's that occurred at the same store during the relevant
time period; and that it conducted searches, file reviews, and
interviews to uncover similar informal complaints. Dkt. 60,
at 18. Defendant asserts that a search using the 88 new search
terms – which include annoy*, bull, click*, dad, date*, hand,
rack, rod, box – in conjunction with removing Plaintiff's name
from the search would result in hundreds of thousands of
irrelevant emails. Id. at 19.

Plaintiff's request for email searches is overly broad and
not proportional to the case. Plaintiff refers to a multi-
plaintiff case to support her assertion that Defendant should
conduct searches without using Plaintiff's name. Dkt. 45, at
15. Searching without the use of Plaintiff's name would not be
proportional in this single-plaintiff case. While the additional
search terms could possibly yield some relevant results,
Plaintiff has not provided specifics about what Plaintiff
reasonably expects such a search to show, and Plaintiff has not
shown that this information could not be found through other
means. For example, Plaintiff has not shown that she would be
unable to uncover the same information by asking additional
questions of witnesses already scheduled to be deposed. As
to this discovery issue, Plaintiff's motion should be denied.

B. MOTIONS TO SEAL
Western District of Washington Local Civil Rule 5(g)(3)
provides:

There is a strong presumption of
public access to the court's files. With
regard to dispositive motions, this
presumption may be overcome only on
a compelling showing that the public's
right of access is outweighed by the
interests of the public and the parties in
protecting the court's files from public
review.

1. First Motion to Seal (Exhibits to the Declaration of
Robin Shishido)

Plaintiff's Motion to Seal Certain Exhibits to the Declaration
of Robin J. Shishido concerns (Exhibit B) Defendant's
Supplemental Responses to Plaintiff's Discovery Requests,

specifically Interrogatory Nos. 3, 6, 10, and 11 (Dkt. 48);
(Exhibit I) handwritten notes about the investigation into
Plaintiff's access of employee information (Dkt. 49); and
(Exhibit W) a copy of the EthicsPoint Report regarding
the investigation into Plaintiff's complaint of harassment,
portions of which are redacted (Dkt.50). Dkt. 63.

*6  Plaintiff proposes to file these documents under seal due
to the parties' agreement regarding confidential documents.
Dkt. 44. Plaintiff indicates that she does not feel that the
documents merit being filed under seal. Id. Plaintiff points out
that as the party seeking to restrict access to these documents,
the Defendant, has the burden to make the required showing
under the Rules, and if Defendant fails to make this showing,
the documents should not be sealed. Id.

Defendant argues that because Exhibit I is not cited to in
Plaintiffs Motion to Compel, there is no need for public
access. Dkt. 63, at 3. Defendant asserts that Exhibit W is only
cited to in support of Plaintiff's claim that pages of the exhibit
were redacted, so there is no compelling argument for public
access. Id. Defendant claims that Exhibit B, specifically
Interrogatories 3, 6, 10, and 11, contains sensitive employee
information that is routinely found to be confidential, and
Defendant has provided a version of the Exhibit with the
confidential information redacted. Id. at 4.

With regard to Exhibits I and W, Defendant has not made a
sufficient showing that the information contained within those
exhibits warrants them being removed from public access.
The protection of non-party information in Exhibit B may
be proper; however, Defendant has not made a showing that
the entirety of the document should be sealed. The proposed
redacted version, which protects non-party information, is
consistent with the spirit of LCR 5.2 and will satisfy both the
privacy interests of non-parties and the presumption of public
access. This motion should be denied in part as to Exhibits I
and W, but granted insofar as the record contains a redacted
copy of Exhibit B.

2. Second Motion to Seal (Portions of Defendant's
Opposition and Exhibit F from the Declaration of Susan
S. Joo)

On February 1, 2016, Defendant filed Defendant Lowe's L.R.
5(g) Motion to Seal, requesting that the unredacted versions
of Defendant's Opposition to Plaintiff's Motion to Compel
(Dkt.58) and Exhibit F from the Declaration of Susan S.
Joo (Dkt. 59) remain under seal. Dkt. 57. Pages 8 and 9
of the Opposition brief and portions of Exhibit F contain
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information regarding Defendant's email retention practices.
Id. at 2.

Defendant argues that these documents contain confidential
business information that is not distributed to employees or
to the general public. Id. at 2-3. Defendant cites to cases
regarding proprietary information and trade secrets in support
of this argument, but has made no showing that these policies
and practices are proprietary or a trade secret. Id. at 3. Further,
Defendant has made no showing that the policies themselves,
which are at issue in the third motion to seal, should remain
under seal. This motion should be denied.

3. Third Motion to Seal (Portions of Plaintiff's Reply and
Supplemental Declaration)

On February 5, 2016, Plaintiff filed Motion to Seal Portions
of Reply Brief and Supplemental Declaration, and Exhibit
CC to the Supplemental Declaration. Dkt. 64. Unredacted
versions of the Reply Brief (Dkt. 67) and Supplemental
Declaration (Dkt.68) were filed under seal. Exhibit CC to
the Supplemental Declaration was filed under seal. Dkt. 69.
Exhibit CC is Lowe's Record Management Policy, and the
relevant portions of the other two documents regard the
content of this policy and Defendants supplemental answers
regarding its preservation practices. Dkt.64.

As with the first motion to seal, Plaintiff makes this motion
due to her agreement with Defendant regarding documents
marked as confidential. Id. Plaintiff indicates that she does not
feel that the documents warrant being filed under seal, and
points out that the burden is on Defendant to make a showing
that a seal is warranted. Id.

*7  Defendant has filed no response to this motion to make a
showing that these documents should remain under seal. This
motion should be denied.

III. ORDER

IT IS ORDERED that:

• Plaintiff's Motion to Compel Production of Improperly
Withheld Documents and Responses to Discovery
Regarding Destruction of Plaintiff's and Other
Witnesses' Email (Dkt. 45) IS GRANTED IN PART
AND DENIED IN PART, as stated herein;

• Plaintiff's Motion to Seal Certain Exhibits to the
Declaration of Robin J. Shishido in Support of Plaintiff's
Motion to Compel (Dkt. 44) IS DENIED IN PART, as
stated herein;

• Defendant Lowe's L.R. 5(g) Motion to Seal (Dkt. 57) IS
DENIED;

• Plaintiff's Motion to Seal Portions of Reply Brief
and Supplemental Declaration, and Exhibit CC to the
Supplemental Declaration of Robin J. Shishido (Dkt. 64)
IS DENIED.

The Clerk is directed to send uncertified copies of this Order
to all counsel of record and to any party appearing pro se at
said party's last known address.

All Citations

Not Reported in Fed. Supp., 2016 WL 687111

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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2011 WL 3808544

UNPUBLISHED OPINION. CHECK COURT RULES
BEFORE CITING.

Superior Court of North Carolina,
Wake County,

Business Court.

Robert Paul MORRIS, Plaintiff,
v.

SCENERA RESEARCH, LLC,
and Ryan C. Fry, Defendants.

No. 09 CVS 19678.
|

Aug. 26, 2011.

{1} The case is now in this Court after its remand from the
United States District Court for the Eastern District of North
Carolina following the close of the discovery period in the
federal action. Plaintiff filed two motions to compel discovery
in this Court pursuant to Rules 15.2 and 15.8 of the General
Rules of Practice and Procedure for the North Carolina
Business Court and Rule 37 of the North Carolina Rules

of Civil Procedure. 1  One motion raises issues regarding
attorney-client privilege. The second motion raises issues
regarding whether Defendants have complied with Rule 34(b)
(2)(E) requirements imposed where the producing party elects
to produce documents as they are kept in the regular course
of business.

Attorneys and Law Firms

Young Moore and Henderson P.A. by Walter E. Brock, Jr. and
Andrew P. Flynt, and Coats & Bennett PLLC, by Anthony J.
Biller, for Plaintiff Robert Paul Morris.

Kilpatrick Townsend & Stockton LLP, by Hayden J. Silver
III and John M. Moye, for Defendants Scenera Research LLC
and Ryan Fry.

ORDER ON MOTIONS TO COMPEL

GALE, Judge.

I. PROCEDURAL BACKGROUND

*1  {2} On September 17, 2009, Scenera Research LLC
(“Scenera”), a Delaware limited liability company with its
principal place of business in Cary, North Carolina, filed a
Complaint in the United States District Court for the Eastern
District of North Carolina (“Federal Court Action”) seeking
declaratory relief with respect to ownership of certain patents,
patent assignments, and bonus payments arising out of its
employment of Robert Paul Morris (“Morris”), also a resident
of Wake County, North Carolina.

{3} On September 25, 2009, Morris filed an action in
Wake County Superior Court (“State Court Action”) against
Scenera and its Chief Executive Officer and Managing
Member Ryan C. Fry (“Fry”). Morris' Complaint alleged
that Scenera failed to pay promised wages under the North
Carolina Wage and Hour Act; that the company terminated
his employment in retaliation for his wage complaints in
violation of the N.C. Retaliatory Employment Discrimination
Act; that the company fraudulently induced him to defer
bonus payments and to assign patents; that Scenera was
unjustly enriched by having Morris defer bonuses and assign
his patents to the company without adequately compensating
him; and that Scenera otherwise breached its employment
contract with Morris. Scenera and Fry removed Morris' State
Court Action to the Eastern District of North Carolina on
October 5, 2009, after which Scenera asserted counterclaims
for breach of fiduciary duty and breach of assignment.

{4} Morris moved to dismiss the Federal Court Action and
to remand the State Court Action on the basis that complete
diversity jurisdiction was lacking. On January 21, 2010, the
Eastern District denied that motion and consolidated the two
actions for discovery and further proceedings.

{5} The federal court accepted the parties discovery protocol
pursuant to Fed.R.Civ.P. 26(f) (“Joint Rule 26(f) Report”).
The parties conducted discovery from December 2009
to December 2010, consisting of approximately twelve
(12) depositions and the exchange of voluminous written
discovery.

{6} On December 15, 2010, Morris again moved to dismiss
the Federal Court Action and to remand the State Court
Action for lack of complete diversity. On February 16, 2011,
the district court dismissed the Federal Court Action and
remanded the State Court Action to Wake County Superior
Court. The court did not rule on pending motions to compel.
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{7} After removal, Scenera filed a Second Amended Answer
and Counterclaim in the Wake County action, effectively
adding its claims for declaratory relief previously asserted
in the Federal Court Action. On March 31, 2011, Scenera
and Fry filed a Notice of Designation as a Complex Business
Case pursuant to N.C. Gen.Stat. § 7A–45.4 and an alternative
motion for designation as an Exceptional Case. On April 1,
2011, Chief Justice Sarah Parker designated this case as a
mandatory complex business case.

{8} On June 10, 2011 Morris filed his Motion to Compel
Discovery (Privilege Issues) and on June 17, 2011, Morris
filed his Motion to Compel Discovery (Document Production
Issues). The Motions were fully briefed and the Court heard
oral argument.

II. FACTS

*2  {9} Morris submitted approximately 125 requests
for production and Scenera reviewed a total of 33,000
documents and produced approximately 22,000 documents
(over 350,000 pages) to Morris on a rolling basis over a period
of 3–4 months. (Aff. of John M. Moye (“Moye Aff.”) ¶ 5.)
Counsel for Morris stated at oral argument that Scenera has
recently produced an additional approximate 50,000 pages.

{10} Morris initially requested in the Joint Rule 26(f) Report
that documents be produced to him in PDF format. On June
23, 2010 he revised his request and asked that the documents
be produced on CDs with the following file types included:
(1) single page TIFF files; (2) OCR (Optical Character
Recognition) files; and (3) load files for the Summation
document viewing platform. (Moye Aff. ¶ 11.) In addition to
these file types, documents were to be produced with a “.cvs”
file containing the specific metadata fields that the parties had
agreed to in the Joint Rule 26(f) Report. (Moye Aff. ¶¶ 13,
30.) The agreed to metadata fields were different for e-mails
and other electronic documents. The Joint Rule 26(f) Report
did not require that other metadata fields, such as directory
structure or file structures, be extracted or preserved. (Moye
Aff. ¶ 9.)

{11} John Moye, an attorney at Kilpatrick Stockton &
Townsend LLP, worked closely with Scenera and its IT staff
to gather potentially responsive documents from Scenera's
servers to be collected and produced to Kilpatrick on hard
copy media. (Moye Aff. ¶ 15.) Scott Bardsley and Rob
Vatz collected the potentially responsive documents through

key word and phrase searches. (Dep. of Scott Bardsley
(“Bardsley Dep.”) 43:23–25.) Bardsley and Vatz used an
application to pull the electronic versions of those documents
from Scenera's infoRouter system. (Bardsley Dep. 44:2–
5.) Finally, electronic versions of the documents pulled
by the application were burned to DVDs. (Bardsley Dep.
44:5–6.) Bardsley explained that the DVD folder structure
mirrors that of infoRouter. (Bardsley Dep. 44:14–21; Dep.
of Rob Vatz (“Vatz Dep.”) 59:15.) Bardsley also explained
that the infoRouter has libraries that are root directories,
and subfolders may be created under the root directories.
(Bardsley Dep. 97:20–22.)

{12} After receiving the DVDs, Kilpatrick attorneys engaged
an outside vendor to extract the metadata fields that were
stipulated to by the parties in the Joint Rule 26(f) Report.
The outside vendor was not instructed to preserve file paths
or file folders. (Aff. of Myles McLeod (“McLeod Aff.”)
¶ 43; Moye Aff. ¶¶ 19, 20.) The outside vendor loaded
the 33,000 documents onto Concordance for review by
Kilpatrick attorneys in the order received from Scenera's
IT staff. (Moye Aff. ¶¶ 21, 27.) Moye indicates that the
documents were produced in the order in which they had been
loaded onto Kilpatrick's Concordance database, preserving
the order in which Kilpatrick received the documents from
Scenera. (Moye Aff. ¶ 27.) Morris, however, contends that the
documents, in fact, were not produced in any apparent order,
and that in many instances, e-mails are separated from their
attachments, so that the production was an electronic version
of a “document dump.” It is also clear that Morris concedes
his document requests are broad.

*3  {13} In a letter accompanying its first production,
Scenera indicated that it would make document productions
on a “rolling basis.” (App. to Morris's Br. in Supp. of
Mot. to Compel Disc. (Doc. Prod.Issues) (“App. to Morris
Supp. Br. (Doc. Prod.)”) Ex. 2 .) After the first set of
production was received on July 1, 2010, Morris' counsel,
Walter Brock, wrote a letter to Scenera's counsel objecting
to the organization of production, arguing that Scenera had
not followed Rule 34. (App. to Morris's Reply Br. in Supp.
of Mot. to Compel Disc. (Doc. Prod.Issues) (“App. to Morris
Reply Br. (Doc. Prod.)”) Ex. 18.) Brock asserted the same
failure in letters dated August 24, 2010 and September 7,
2010. (App. to Morris Reply Br. (Doc. Prod.) Exs. 19, 20.)
The parties continued to e-mail over the next few months.
Morris has consistently contended that Scenera is required
by Rule 34 to correlate each document it was producing
to particular requests for production. Scenera has contended
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otherwise and demanded that Morris cite authority supporting
its position. Scenera then continued to maintain that it had
fully complied with Rule 34 by following the Joint Rule
26(f) Report procedures and producing the documents in
the order in which they had been received from Scenera.
Ultimately, this disagreement has led to the current argument
distinguishing between “form” and “organization” of the
document production and whether agreements within the
Joint Rule 26(f) Report modify the default provisions of Rule
34(b)(2)(E).

{14} Both the Joint Rule 26(f) Report entered December
7, 2009 and the Revised Joint Rule 26(f) Report entered
February 2, 2010 contain provisions relating to privilege logs.
The parties agreed that communications with outside counsel
need not be logged. Scenera produced its first privilege log
to Morris on October 22, 2010, and a supplemental privilege
log on November 4, 2010. Ultimately, Scenera's privilege log
listed documents with Stephen Tytran (“Tytran”), Lawrence
Brannian (“Brannian”), and Maggie Ramos (“Ramos”) as
covered by the attorney-client privilege, and which claims
are now in dispute. Scenera did not log every communication
with its outside attorneys, pursuant to a stipulation in the
Joint Rule 26(f) Report. (Moye Aff. ¶ 10.) The parties dispute
the meaning of the Joint Rule 26(f) Report stipulating that
“... correspondence between any party and his or its outside
counsel” need not be logged. (App. to Morris's Br. in Supp.
of Mot. to Compel Disc. (Privilege Issues) (“App. to Morris
Supp. Br. (Privilege)”) Ex. 1 at 7.) Morris disputes whether a
document simply carbon copied to outside counsel constitutes

“correspondence” within the scope of this stipulation. 2

{15} Scenera logged and withheld as privileged documents
claimed to be subject to the attorney-client privilege.
Scenera's final privilege log listed approximately 700
documents withheld on the basis of privilege. (Moye Aff. ¶
11.)

*4  {16} Tytran is a duly licensed attorney employed as
Scenera's General Counsel. (Aff. of Steven J. Tytran (“Tytran
Aff.”) ¶ 1.) Tytran was asked by Defendant Fry on May 17,
2009 to provide legal assistance to Scenera in connection with
the employment dispute with Morris. (Tytran Aff. ¶ 4.)

{17} Brannian is an outside attorney with whom Scenera has
consulted about the Morris employment dispute. (Moye Aff.
¶ 6.)

{18} Tytran testified by affidavit that he communicated
regularly with Ramos, a former Scenera employee who works
at Scenera's predecessor company, Flashpoint. (Tytran Aff. ¶
12.) Tytran communicated with Ramos regularly to discuss
Scenera's legal strategy in handling the Morris dispute.
(Tytran Aff. ¶ ¶ 12–13 .) Tytran's affidavit does not specify
whether or which of these communications were in writing.
Scenera contends that such communications fall within a
common interest privilege because Ramos is the executive
assistant to Stanley Fry, Defendant Fry's father, who is a
founder, owner of, and investor in Scenera and therefore has
a financial interest in this litigation.

{19} Documents produced for in camera review demonstrate
that Tytran communicated with Ramos in an effort to locate
documents which Ramos might have as a result of her prior
employment and which Tytran was trying to locate as he
fashioned legal advice to Scenera. The documents reviewed in
camera do not fit the description of communications referred
to in paragraph 12 of Tytran's affidavit.

{20} The Joint Rule 26(f) Report includes a “claw-back”
provision regarding inadvertent disclosure. It provides:

The production of attorney-client
privileged materials, work product
protected materials, or trial preparation
materials shall not constitute a waiver
of those protections. In the event
of the production of such protected
information, the Parties will follow the
procedure set out in Rule 26(b)(5)(B).

{21} On November 9, 2010, during a deposition of one of
Scenera's witnesses, Scenera's counsel became aware that
communications from Brannian had been produced. (Moye
Aff. ¶ 6.) The witness was instructed to not answer questions
regarding the documents. On November 10, 2010, Scenera's
counsel wrote to Morris' counsel asserting that the documents
had been inadvertently produced and demanding their return.
(App. to Morris Supp. Br. (Privilege) Ex. 22.) Morris' counsel
did not initially respond to this letter. (Moye Aff. Ex.
C.) On November 29, 2010 and again on December 11,
2010, Scenera wrote to Morris' counsel and asked that the
documents be destroyed in accordance with the parties' Joint
Rule 26(f) Report. (Moye Aff. Ex. C.) Morris responded by

Add. 025

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_41590000fea35
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_ae0d0000c5150


Morris v. Scenera Research, LLC, Not Reported in S.E.2d (2011)
2011 NCBC 33

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 4

sequestering the documents pending a resolution of whether
they were, in fact, inadvertently disclosed. (Moye Aff. Ex. C.)

{22} On November 30, 2010, Morris filed a motion in the
Federal Action to compel Scenera to organize and label its
production to correspond with categories in Morris' document
requests. On December 15, 2010 Morris filed a motion in
the Federal Action to compel regarding Scenera's privilege
claims. (Mot. to Compel Disc., Dkt. 58, 66.) The federal court
did not rule on these motions prior to dismissing the Federal
Action and remanding the State Action.

*5  {23} The Parties submitted their Case Management
Report in this action on May 20, 2011, indicating that Morris
would file updated motions to compel.

{24} On June 7, 2011, the parties met to discuss the
ongoing discovery issues. (Moye Aff. ¶ 39.) Scenera agreed
to ask Kilpatrick's discovery vendor whether there were any
additional metadata fields that could be recovered from the
electronically stored information (“ESI”). (Moye Aff. ¶ 39.)
The only filepath preserved by the vendor was a field entitled
“file name” which was provided to Morris on June 9, 2011.
Scenera has continued to work with Morris in locating some
documents that Morris contends are missing from Scenera's
document production. (Moye Aff. ¶¶ 38, 41.)

{25} Morris filed the present motions to compel on June 10
and June 15, 2011.

{26} Prior to oral argument on the motions, Scenera
submitted certain documents to the Court for review in
camera. These include communications by Tytran identified
in Exhibit 29 to Morris' Brief in Support of Motion to Compel
(Privilege Issues). The Court is informed that Morris believes
that there are additional Tytran communications with Ramos
that were logged but which have not been, but will be,
produced in camera.

III. MORRIS' MOTION TO COMPEL (PRIVILEGE)

A. Claim of Attorney–Client Privilege as to Tytran
Communications with Current Scenera Personnel

{27} Morris asserts that communications by Tytran withheld
from production on the basis of privilege are likely not, in
fact, privileged because they relate to factual matters rather
than providing legal advice. Morris states that inferences to

this effect can be drawn from other Tytran communications
that were produced without a claim for privilege.

{28} In North Carolina, the attorney-client privilege applies
only if: (1) the relation of the attorney and the client
existed at the time the communication was made; (2)
the communication was made in confidence; (3) the
communication related to a matter about which the attorney
is being professionally consulted; (4) the communication was
made in the course of giving or seeking legal advice for a
proper purpose although litigation need not be contemplated;
and (5) the client has not waived the privilege. State v.
Murvin, 304 N.C. 523, 531, 284 S.E.2d 289, 294 (1981).
“If any of these five elements is not present in any portion
of the attorney-client communication, that portion of the
communication is not privileged.” In re Miller, 357 N.C. 316,
336, 584 S.E.2d 772, 787 (2003). “The burden is always
on the party asserting the privilege to demonstrate each of
its essential elements.” Id. The responsibility of determining
whether the attorney-client privilege applies belongs to the
trial court, not the attorney asserting the privilege. Id. When
the party seeking information has, in good faith, come
forward with a non-frivolous assertion that the privilege
does not apply, the trial court may conduct an in camera
examination of the substance of the communications. Id.

*6  {29} North Carolina courts apply the protection of the
attorney-client privilege to in-house counsel in the same way
that it is applied to other attorneys. Isom v. Bank of Am.,
N.A., 177 N.C.App. 406, 411, 628 S.E.2d 458, 462 (2006).
A company and its in-house counsel may, however, only
benefit from the protection of the attorney-client privilege
if the attorney is functioning as a legal advisor when the
communication occurs. Id. A communication will not be
deemed privileged merely because an in-house attorney was
copied on the communication or forwarded a copy of a
document. Id. When the in-house counsel's legal advice is
merely incidental to business advice, the privilege does not
apply. U.S. v. Cohn, 303 F.Supp.2d 672, 683 (D.Md.2003).

{30} Scenera voluntarily submitted thirty-six (36) documents
for in camera review and the Court has reviewed the
documents. The Court concludes that each of the documents
is, in fact, a privileged attorney-client communication as they
were made in the course of Tytran's providing legal advice.
Morris is not entitled to the production of these documents.

B. Claim of Attorney–Client Privilege for
Communications Between Tytran and Ramos
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{31} Scenera withheld production of communications
between Tytran and Ramos on the basis of attorney-client
privilege. Certain of those communications were included in
the documents produced for in camera review. While Scenera
claims in its briefing that all communications with Ramos are
privileged by application of the common-interest doctrine, at
least as to those documents submitted for in camera review,
the Court further considered the attorney-client privilege as it
has been extended to communications with former employees
made for the purposes of providing legal advice.

{32} In Upjohn Co. v. United States, the Supreme Court
held that the attorney-client privilege “exists to protect not
only the giving of professional advice to those who can
act on it but also the giving of information to the lawyer
to enable him to give sound and informed advice.” Upjohn
Co. v. United States, 449 U .S. 383, 390, 101 S.Ct. 677,
683, 66 L.Ed.2d 584, 592 (1981). In that case, the privilege
protected the attorney's investigation notes and questionnaires
of the interviews with Upjohn employees. Id. Ultimately,
Upjohn made clear that “fact finding which pertains to legal
advice counts as professional legal services.” United States v.
Rowe, 96 F.3d 1294, 1297 (9th Cir.1996). The Fourth Circuit
has held that the Upjohn analysis for determining which
employees fall within the scope of attorney-client privilege
applies equally to former employees. In re Allen, 106 F.3d
582, 606 (4th Cir.1997).

{33} The Court finds that those communications between
Tytran and Ramos that were submitted for in camera review
are privileged pursuant to Upjohn as applied within the Fourth
Circuit, as in each instance, the communication was an effort
by Tytran to gather factual information necessary to his
providing legal advice. Morris is not entitled to the production
of these documents.

*7  {34} The Court understands that other communications
between Tytran and Ramos which will be submitted for in
camera review include a claim of privilege that may depend
upon application of a common-interest extension of the
attorney-client privilege. The Court understands that Scenera
claims that Ramos is an executive assistant to Mr. Stanley
Fry, Defendant Ryan Fry's father, such that communications
with her are the equivalent of communications with Stanley
Fry, and that communications with Stanley Fry are privileged
under the common-interest doctrine because he is a founder,
member of, and investor in Scenera and, therefore, financially
interested in the outcome of the litigation.

{35} The Court stated at oral argument on the motions to
compel that it is dubious as to whether Mr. Fry's financial
interest is alone adequate to support invocation of the
common interest privilege as the Court understands it to have

been adopted within the Fourth Circuit. 3

{36} The common-interest or joint-defense privilege
extends the protection of the attorney-client privilege to
communications between parties who share a common
litigation interest. “For the privilege to apply, the proponent
must establish that the parties had some common interest
about a legal matter.” Neighbors Law Firm, P.C. v. Highland
Capital Mgmt., L.P., No. 5:09–CV–353–F, 2011 WL 761480
at *3 (E.D.N.C. Feb. 24, 2011) (quoting In re Grand Jury
Subpoena Under Seal, 415 F.3d 333, 341 (4th Cir.2005)).
The Fourth Circuit has recognized the joint-defense/common-
interest doctrine where the facts showed an actual agreement
to prosecute claims. In re Grand Subpoena Under Seal,
415 F.3d 333 (4th Cir .2005). “A party requesting that
the court apply this rule must demonstrate that (1) the
communicating parties shared an identical legal interest,
(2) the communication was made in the course of and in
furtherance of the joint legal effort, and (3) the privilege
had not been waived.” Neighbors Law Firm, P.C., 2011 WL
761480 at *3. Generally, the privilege has been adopted
to facilitate communications between separate groups of
counsel representing separate clients having similar interests
and actually cooperating in the pursuit of those interests.
One leading treatise states that a party relying on the
common-interest doctrine must demonstrate that the specific
communications at issue were designed to facilitate the
common legal interest, and that proving a common business
or commercial interest will not suffice. 6 JAMES WM.
MOORE ET AL., MOORE'S FEDERAL PRACTICE ¶ 26.49
(3d ed.2011).

{37} However, the Court reserves any final ruling and
interpretation of the application of the privilege to Tytran
communications with Ramos until such documents are
reviewed in camera.

C. Scenera's Communications with Brannian
{38} The motion to compel and supporting memoranda deal
at length with whether the disclosure in Scenera's document
production of communications with its outside counsel
Brannian waived any claim of attorney-client privilege related
to those documents. At oral argument, Morris raised the
separate initial question whether at least some of those
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documents would not be privileged in the first instance
because they were never intended to be confidential. See State
v. Murvin. While drafts of potential employment agreements
prepared by counsel for client review would be privileged up
to the point at which they were intended to be given to Morris,
the Court does not know how it could determine the time at
which a document drafted by counsel for client approval had
reached the stage at which the intent of confidentiality came
to an end. The Court determines that the motion to compel as
to the Brannian communications turns on the issue of waiver,
not on whether the documents were privileged in the first
instance.

*8  {39} Morris has asserted multiple positions on which
he contends the Court can find a waiver of privilege as
it relates to the Brannian documents. He first asserts that
Scenera initially produced the documents intentionally. The
Court finds no evidentiary basis on which it should find that
the waiver was intentional. As a corollary, Morris argues
that Scenera waived any privilege on communications with
Brannian when Defendant Fry affirmatively testified that
he never promised what Morris asserts in this litigation,
thereby putting Fry's intent in issue and waiving privilege
for documents that may be relevant to determining such
intent. Finally, Morris argues that Scenera must prove that
it took adequate precautions before producing the Brannian
documents, and that it cannot do so.

{40} Scenera's primary position is that the claw-back
provision of the Joint Rule 26(f) Report controls and that
Scenera need make no further showing that its waiver
was inadvertent. Alternatively, Scenera contends that it has
adequately demonstrated that its production was inadvertent
and that no waiver should be found.

{41} Generally, the proponent or party claiming rights or
benefit of an assertion bears the burden of establishing his
contention. Parkway Gallery Furniture, Inc. v. Kittinger/Pa.
House Group, Inc., 116 F.R.D. 46, 48 (M.D.N.C.1987). The
proponent of the attorney-client privilege has the burden of
proving its applicability. United States v. Tedder, 801 F.2d
1437, 1441 (4th Cir.1986). In the absence of an agreement
to the contrary, when a document has been voluntarily
disclosed and the proponent of the privilege seeks to show
the disclosure was inadvertent, the proponent must prove the
disclosure was inadvertent, and that the privilege has not
been waived. Parkway Gallery Furniture, Inc., 116 F.R.D.
at 48 (citing Hartford Fire Ins. Co. v. Garvey, 109 F .R.D.
323 (N.D.Cal.1985)). However, under more modern practice,

parties are encouraged to and often do reach agreements
regarding inadvertent production, and the courts are to
enforce such agreements. Such agreements may modify or
eliminate a court's need to review factors traditionally used to
judge whether a waiver was inadvertent.

{42} The advent of electronic discovery has caused a
reexamination of many issues, including inadvertent waiver.
Both the state and federal courts encourage agreements
between parties that provide what course to follow in
the event of the production of privileged materials. Such
agreements may include “claw-back” agreements which
provide that inadvertent production will not constitute a
waiver, and that the receiving party must return privileged
materials to the producing party so long as the producing
party takes appropriate corrective action after the production
of privileged materials. The Conference of Chief Justices in
2006 published “Guidelines for State Trial Courts Regarding
Discovery of Electronically–Stored Information,” (referred to
hereafter as “Conference Guidelines”) (those are appended
to this Court's decision in Bank of Am. Corp. v. SR Int'l
Bus. Ins. Co., 2006 NCBC 15, No. 05–CVS–5564, 2006
WL 3093174, at *16 (N.C.Bus.Ct. Nov. 1, 2006) (Tennille,
J.)). Conference Guideline 4 encourages the parties to agree
on procedures to be followed in the event of inadvertent
production of privileged materials. Conference Guideline
8 details factors for the Court to consider in determining
whether the inadvertent production of privileged materials
constitutes a waiver. The Comment to Conference Guideline
8 makes clear that, “[t]his Guideline applies when the parties
have not reached an agreement regarding the inadvertent
disclosure ...” That is, an agreement controls over the default
provisions in the Conference Guideline. That same Comment
further noted that the Conference of Chief Justices elected
not to impose a presumption against waiver although certain
states had done so. The clear intent of the Conference
Guidelines is to encourage agreement and to enforce those
agreements when made to prevent an inadvertent waiver of
privilege.

*9  {43} The Conference Guidelines are consistent with
current federal practice. The federal rules were amended in
2006 to encourage agreement on procedures to be followed
in the event of inadvertent production. Such procedures are
typically discussed at the Rule 26(f) conference. Rule 26(b)
(5)(B) provides a procedure whereby a producing party can
make a claim for inadvertent production in which event the
receiving party is obligated to sequester, destroy, or return
the privileged material. Rule 26(b)(5)(B) provides for such
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procedures but does not itself provide guidance regarding
the underlying substantive law of privilege and whether
inadvertent production constitutes a waiver. See generally
The Sedona Principles (Second Edition): Best Practices
Recommendations & Principles for Addressing Electronic
Document Production, (“Sedona Principles”) cmt. 10.a.
(2007). Rule 34(b)(2)(E) allows parties to reach specific
agreements on the manner of producing documents, including
ESI.

{44} The federal discovery rules and agreements regarding
privilege should be considered alongside Federal Rule of
Evidence 502(b). As amended in 2008, FRE 502(b) provides
that:

When made in a federal proceeding
or to a federal office or agency,
the disclosure does not operate as
a waiver in a federal or state
proceeding if: (1) the disclosure is
inadvertent; (2) the holder of the
privilege or protection took reasonable
steps to prevent disclosure; and (3)
the holder promptly took reasonable
steps to rectify the error, including
(if applicable) following Fed.R.Civ.P.
26(b)(5)(B).

Fed.R.Evid. 502(b). FRE 502(d) states “[a] federal court
may order that the privilege or protection is not waived by
disclosure connected with the litigation pending before the
court—in which event the disclosure is also not a waiver in
any other federal or state proceeding.” Fed.R.Evid. 502(d).
Thus, if the parties agree to a claw-back arrangement to
protect the privilege and their agreement is incorporated
as an order of the court, that order will be enforceable
in other state and federal proceedings. See generally,
The Sedona Conference, Working Group on Electronic
Document Retention & Production, Cooperation Guidance
for Litigators & In–House Counsel, March 2011, at 15.

{45} A waiver can be avoided following an inadvertent
production even without a claw-back agreement. As noted by
the Advisory Committee for the amendments to FRE 502, the
federal courts have used various factors to determine whether
an inadvertent production constitutes a waiver. Fed.R.Evid.
502 Advisory Comm. Note (2008). FRE 502(b) did not

“explicitly codify that test, because it is really a set of non-
determinative guidelines that vary from case to case.” Id.
In evaluating whether these conditions exist in any given
case, courts have applied multi-factor tests such as the one
adopted by the District Court of Maryland in Victor Stanley,
Inc. v. Creative Pipe, Inc., 250 F.R.D. 251 (D.Md.2008),
which balanced five factors: (1) the reasonableness of the
precautions taken to prevent inadvertent disclosure; (2) the
number of inadvertent disclosures; (3) the extent of the
disclosures; (4) any delay in measures taken to rectify the
disclosures; and (5) overriding interests in justice. Victor
Stanley, Inc., 250 F.R.D. at 259. “The reasonableness of the
privilege holder in protecting and asserting the privilege is
paramount to overcoming the consequences of an inadvertent
waiver.” Martin v. State Farm Mut. Auto. Ins. Co., No. 3:10–
CV–0144, 2011 WL 1297819 at *4 (S.D.W.Va. Apr. 1, 2011).
These factors are similar to those embodied in Conference
Guideline 8.

*10  {46} The Court understands that it is only necessary to
turn to these factors if the parties have not reached agreement
on procedures to be followed in the event of the production of
privileged materials. That is, the factors are default provisions
to be considered in the absence of an agreement.

{47} In this case, the parties reached agreement and it is
straightforward. Their Joint Rule 26(f) Report states that:
“[t]he production of attorney-client privilege materials, work
product protected materials, or trial preparation materials
shall not constitute a waiver of those protections. In the event
of such protected information, the Parties will follow the
procedure set out in Rule 26(b)(5).” The Court interprets this
agreement as providing that the inadvertent production of
privileged materials will not constitute a waiver, whether or
not the producing party has made or can make a showing
satisfying the above factors, and that the reference to Rule
26(b)(5)(B) is to provide the mechanism for the return
of privileged materials but not a substantive standard for
determining whether there has been a waiver.

{48} The Court concludes that Scenera's production of the
Brannian documents was inadvertent. As such, the claw-back
agreement in the Joint 26(f) Report is binding, the documents
remain privileged, and Morris is bound by the use limitations
as provided by Rule 26(b)(5)(B).

{49} Alternatively, the Court holds that Scenera has made
the required showing to the extent that it was required to
demonstrate those factors considered by courts in the absence
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of an agreement to support a finding of inadvertent production
and no waiver.

{50} The Court must separately consider Morris' argument
that Scenera has waived any attorney-client privilege for those
documents in the Brannian production that are relevant to
show Defendant Fry's intent or lack thereof to provide Morris
an incentive compensation plan in exchange for his waiver of
a prior patent bonus agreement. (Morris' Reply Br. in Supp.
of Mot. to Compel Disc. (Privilege Issues) 11–12.)

{51} In support of his position, Morris cites Cincinnati Ins.
Co. v. Zurich Ins. Co., 198 F.R.D. 81 (M.D.N.C.2000). On
close review, the Court concludes that this case actually
supports Scenera's position. In Cincinnati Ins., the Court
reviewed the question of whether the insurance company,
which intended to have the opinion of its coverage counsel
introduced in support of its position, could at the same
time protect from discovery that counsel's opinions and the
underlying support. The court held that the introduction
of testimony as to counsel's opinion waived both fact and
opinion work-product, as well as attorney-client privileges.
198 F.R.D. at 87. But, in the course of its discussion, the court
distinguished waiving the attorney-client privilege when the
litigant's intent or state of mind, rather than the opinion of
counsel, is what has been placed at issue. The court adopted
the following quote from a Third Circuit opinion:

*11  Some decisions have extended
the finding of a waiver of the
privilege to cases in which the
client's state of mind may be in
issue in the litigation. These courts
have allowed the opposing party
discovery of confidential attorney
client communications in order to
test the client's contentions. These
decisions are of dubious validity.
While the opinions dress up their
analysis with a checklist of factors,
they appear to rest on a conclusion
that the information sought is relevant
and should in fairness be disclosed.
Relevance is not the standard for
determining whether or not evidence
should be protected from disclosure
as privileged, and that remains the
case even if one might conclude the

facts to be disclosed are vital, highly
probative, directly relevant or even go
to the heart of an issue.

Id. (quoting Rhone–Poulenc Rorer, Inc. v. Home Indem. Co.,
32 F.3d 851, 863–64 (3rd Cir.1994).

{52} The Court believes the same distinction applies here.
Mr. Fry's testimony did not waive the attorney-client privilege
protection for the Brannian documents.

D. Subject Matter Waiver
{53} A waiver of certain communications can waive
the attorney-client privilege not only as to the particular
communication but to other communications relating to
that same subject matter. United States v. Jones, 696 F.2d
1069, 1072 (4th Cir.1982); In re Grand Jury Proceedings,
727 F.2d 1352, 1356 (4th Cir.1984). Morris contends that
the production of the Brannian documents results in a
subject matter waiver as to employment agreements drafted
for presentation to Morris. However, here the Court has
determined that there has been no such waiver. Further, even
if there were a waiver, the Court would also find that it
was an inadvertent waiver, not an intentional one. Under
FRE 502(a) an inadvertent waiver does not lead to a subject
matter waiver. “By requiring the waiver to be intentional,
Congress made it clear that a subject-matter waiver cannot
result from an inadvertent disclosure.” Eden Isle Marina, Inc.
v. United States, 89 Fed. Cl. 480, 503 (Fed.Cl.2009). The rule
is consistent with a prior decision of the Middle District of
North Carolina holding that

[t]he general rule that a disclosure
waives not only the specific
communication but also the subject
matter of it in other communications
is not appropriate in the case of
inadvertent disclosure, unless it is
obvious a party is attempting to gain an
advantage or make offensive or unfair
use of the disclosure.

Parkway Gallery Furniture, Inc., 116 F.R.D. at 52. One
leading treatise states the effect of FRE 502 is that an
inadvertent disclosure of protected information “can never
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result in a subject matter waiver.” 7 JAMES WM. MOORE
ET AL., MOORE'S FEDERAL PRACTICE ¶ 34.13 (3d
ed.2011).

{54} For these various reasons, Scenera has not waived the
attorney-client privilege on the subject matter of potential
employment agreements or an incentive compensation
agreement with Morris.

E. Logging Communications Carbon Copied to Outside
Counsel

*12  {55} Morris contends that Scenera failed to disclose
communications where outside counsel was only carbon
copied, and that merely carbon copying counsel does not
render the document a “communication” with counsel. Morris
further suspects that there may then be documents carbon
copied to outside counsel that Scenera has not carefully
reviewed for privilege at all. In their Revised Joint Rule 26(f)
Report, both parties agreed that they would not be required
to include on the privilege log “correspondence between
any party and its outside counsel.” The Court concludes
that the Report should be interpreted in accordance with
its plain language and that documents carbon copied to
outside counsel are “communications” subject to the parties'
agreement. This does not mean that such documents are
necessarily privileged, but if they are privileged, they do not
need to be logged. The parties advised by their recent status
report that Scenera's counsel will conduct a further review of
communications carbon copied to counsel.

IV. MORRIS' MOTION TO COMPEL
(DOCUMENT PRODUCTION ISSUES)

{56} Morris' Motion to Compel (Document Production
Issues) seeks to have Scenera organize and label its document
production to correspond to the categories of the document
requests. Scenera contends that it is not required to do
so because Rule 34(b)(2)(E) allows the parties to reach
agreement on production and further provides Scenera the
option to produce documents and ESI as they are kept in the
usual course of business, which it has done by producing the
materials in a searchable format. Morris contends that Scenera
was not forwarded materials as kept in the usual course of
business, even if they are searchable.

{57} Rule 34(b)(2)(E) of the Federal Rules of Civil Procedure
provides, that “unless otherwise stipulated or ordered by the

court,” a party responding to a request for production of
documents or ESI “(i) must produce documents as they are
kept in the usual course of business or must organize and
label them to correspond to the categories in the request;”
and “(ii) if a request does not specify a form for producing
electronically stored information, a party must produce it in
a form or forms in which it is ordinarily maintained or in
reasonable usable form or forms.” Fed.R.Civ.P. 34(b)(2)(E)

(i)(ii). 4

{58} The two subsections recognize a distinction between
provisions for “organization” and “form,” but each of these
default provisions may be modified by agreement. “The Rule
was amended in 1980 to prevent the juvenile practice whereby
the producing party purposely rearranged documents prior to
production in order to prevent the requesting party's efficient
use of them.” United States v. O'Keefe, 537 F.Supp.2d 14
(D.C.2008) (citation omitted). The Rule was again amended
in 2006 to clarify how the rule applies to ESI, recognizing that
electronic information is not necessarily most useable in its
native form. See generally, Sedona Principles, cmt. 12.a.

*13  {59} Here, the parties clearly agreed as to the form of
electronic information to be produced in their Joint Rule 26(f)
Report, separately specifying the metadata to be preserved for
e-mails and other material. The motion to compel does not
complain as to the form of the production (although Morris
now claims that the limited metadata to which he agreed does
not facilitate his ability to search the production effectively).
Rather, Morris complains as to the organization of the
production (or lack of it). The Court cannot determine solely
by its language whether the Joint Rule 26(f) Report intended
to vary the Rule 34(b)(2)(E)(i) organizational provisions. The
Court must, therefore, turn to a review of case law, as well as
the intent underlying Rule 34(b)(2)E).

{60} Case law elucidating distinctions between the
“organization” and “form” requirements of Rule 34(b)(2)(E)
is scant. Morris relies heavily on Suarez v. Earthwise, No.
C07–5577RJB, 2008 WL 2811162, at *2 (W.D.Wash. July 17,
2008). There the court stated that:

[t]he comments to Rule 34(b) discuss,
without affirmatively stating, that the
term ‘form’ relates to the diverse types
of electronically stored information
such as file types (‘.pdf’) or various
storage means. The comments do

Add. 031

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR57&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR34&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_f7fb0000553d1
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR34&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_d96b00007d1f0
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR34&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_d96b00007d1f0
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015296680&pubNum=0004637&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015296680&pubNum=0004637&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR34&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_d96b00007d1f0
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR34&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_c0ae00006c482
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR34&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_f7fb0000553d1
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016578342&pubNum=0000999&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016578342&pubNum=0000999&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016578342&pubNum=0000999&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR34&originatingDoc=I1c238692d38b11e08b448cf533780ea2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76


Morris v. Scenera Research, LLC, Not Reported in S.E.2d (2011)
2011 NCBC 33

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 10

not refer to the term ‘form’ as
encompassing the organization of all
of a party's production. Therefore,
‘form’ does not refer to the
organizational mandates of Rule 34(b)
(2)(E)(i). This does not resolve the
issue of whether the producing party's
production was adequate under that
rule.

Id. at *2. While Suarez recognizes that “organization”
and “form” are distinct requirements, it also rejected the
requesting party's contention that it, rather than the producing
party, controls the choice of whether to produce documents
in the usual course of business or to correspond to them to
individual requests. The Court was clear that this choice is
granted to the producing party, not the requesting party. In
contrast to the circumstances of this case, it is clear that in
Saurez neither had the parties reached any agreement as to the
form in which electronic information was to be produced, nor
had the producing party attempted to make any demonstration
that the information was produced as it was kept in the usual
course of business. Id. at *3. The Suarez court ordered that the
producing party comply with the organizational requirements
of Rule 34(b)(2)(E)(i), but then directed the parties to work

together to develop a manner for doing so. 5

{61} A United States District Court in South Dakota has also
determined that Rule 34(b)(2)(E) has separate requirements
for organization and form of electronic information, but on
facts different than those in this case. Diesel Mach. Inc. v.
Manitowoc Crane, Inc., No. CIV 09–4087–RAL, 2011 WL
677458, at *3 (D.S.D. Feb. 16, 2011). There, the parties
agreed to produce the documents in native format but later
disagreed whether their agreement had been modified to
allow the documents to be produced as PDFs. Id. at *2–3. The
receiving party contended that the document production was
not useful because the documents were not organized, labeled,
or indexed. Id. at *2. The court held that the parties had
agreed to modify the form of the production of ESI, and such
agreement was binding. However, the court further held that
if the documents had not been produced as kept in the usual
course of business, the producing party would be required
to label the documents to correspond to the categories in the
discovery request. Id. at *3. The court gave no guidance as to
how that determination would be made.

*14  {62} In this case, questions arise first whether the
parties “otherwise agreed” that the default provisions in Rule
34(b)(2)(E)(i) and (ii) were modified, so that Scenera would
have met its obligation so long as the electronic information
was produced in the form provided by their Joint Rule 26(f)
Report; and secondly, if not, whether Scenera's production
was as kept in the usual course of business because the
information was produced in a searchable format. Other
courts have grappled with the default requirements of Rule
34(b)(2)(E) without the benefit of any prior agreement by or
discussion between counsel. See e.g., Quality Inv. Properties
Santa Clara, LLC v. Serrano Elec., Inc., No. C 09–5376
LHK (PSG), 2011 WL 1364005 (N.D.Cal.2011). The Court
here does have the benefit of an extensively negotiated Rule
26(f) report. Yet that agreement has led to disagreement.
Unfortunately, the dispute comes before the Court after the
document production is complete, and indeed the entire
discovery period, has run.

{63} As noted, it is clear that unless otherwise stipulated, Rule
34(b)(2)(E) provides the responding party the choice between
the two prescribed methods of production. MGP Ingredients,
Inc. v.. Mars, Inc., No. 06–2318, 2007 WL 3010343, at *3
(D.Kan. Oct. 15, 2007). If Scenera has provided its production
as materials are kept in the usual course of business, Morris
cannot complain. Rule 34(b)(2)(E)(i) is noticeably silent on
what constitutes “kept in the usual course of business” or
by what standard a court should review whether a producing
party satisfied that standard. A party who chooses that option
bears the burden of demonstrating that the documents made
available were in fact produced consistent with that mandate.
Pass & Seymour v. Hubbell Inc., 255 F.R.D. 331, 334
(N .D.N.Y.2008); (citing Johnson v. Kraft Foods N. Am., Inc.,
236 F.R.D. 535, 540–41 (D.Kan.2006)).

{64} In Pass & Seymour, the court noted that neither the
rule nor cases decided pursuant to it reveal any bright
line guidance concerning the level of detail required when
producing material as maintained in the usual course of
business, and then held that a party must do more than
simply represent to the court and requesting party that the
documents have been produced as they are maintained.
Pass & Seymour, 155 F.R.D. at 336. The producing party
must provide some information to allow the receiving party
an opportunity to meaningfully use the documents. Id. at
337. “At a minimum, that means that the disclosing party
should provide information about each document which
ideally would include, in some fashion, the identity of the
custodian or person from whom the documents were obtained,
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an indication of whether they are retained in hard copy
or digital format, assurance that the documents have been
produced in the order in which they are maintained, and a
general description of the filing system from which they were
recovered.” Id. The court held that the producing party in that
case had not met its burden. Id. at 338.

*15  {65} In contrast, a federal district court held that
the producing party had complied with Rule 34(b)(2)(E)
(1) requirements when producing electronic information
in a form that was electronically searchable. DE Techs.,
Inc. v. Dell Inc., No. 7:04CV00628, 2007 WL 128966
(W.D.Va.2007). Scenera relies heavily on this case. Scenera
urges that decision should control because Scenera's
production can be electronically searched in two ways,
by identifying fields, and by manipulating the full-text
searchable OCR files. And, by specifying a manner of
production designed to grant Morris this search capability,
including modifying ESI from its native form and producing
hard copy material in electronically searchable form, Morris
negotiated and “otherwise agreed” to an organization format
as provided by Rule 34(b)(2)(E).

{66} The Court believes that the provisions of the Joint
Rule 26(f) Report extended beyond mere “form,” and at least
touched on “organization.” But, the Court is concerned that
the agreement has left both parties without a clear ability
to search the production to identify the custodian or person
from whom any particular document or ESI was obtained.
That ability was an important factor in the Pass & Seymour
opinion. See also Quality Investment Properties Santa Clara,
LLC v. Serrano Elec., Inc ., No. C 09–5376, 2011 WL
1364005 at *3 (N.D.Cal. Apr. 11, 2011).

{67} There is support for the assertion that a production
was “as kept in the usual course of business” even when the
documents were not produced in the same format as they were
maintained in the producing party's systems. In DE Techs.,
Inc., the court noted, “that Dell did not produce the documents
in exactly the same format as they were kept, and the produced
format did not allow for ‘live user interfaces.’ However,
Rule 34 does not necessarily require that the documents
be produced in an identical format.” Id. at *2. The court
then noted that the documents were searchable and that this
satisfied the requirement that the documents be produced in
the usual course of business, and that, in fact, the production
in such a searchable format was more helpful than a hard
copy of the information would have been. Id. at *2–3. Here,
a searchable format may not be equally helpful if a document

or ESI cannot be keyed to its source. One of Morris' chief
complaints is that he cannot sufficiently tie a document or ESI
to its source to determine whether or not a particular item has
been produced and whether there are documents responsive
to some of his requests. It is not a question of understanding
Scenera's system, Morris filed an extensive affidavit detailing
his thorough understanding of Scenera's document and ESI
filtering systems.

{68} The Court understands that neither party now has access
to metadata other than that which the parties provided by
agreement would be preserved. Scenera indicates that it has
no greater capability to search its production than it has
afforded Morris. Scenera's counsel has, however, indicated
that it may be able to generate some index that would key at
least most documents by Bates number ranges to the sources
from which the information was taken. Counsel needs further
inquiry before representing that Scenera can do so.

*16  {69} The Court again notes that the federal discovery
rules encourage the parties reach agreement and Rule 34
expressly allows the parties to modify the default provisions
of Rule 34(b)(2)(E). There are often particularly good reasons
for modifying the Rule's defaults to meet the needs of a
particular case. The ability and need to manipulate different
forms of electronic information will vary from case to
case. See generally, Sedona Principles, cmt. 12.b. In some
instances, producing documents in native format in the
exact manner in which it is kept in the usual course of
business would be counterproductive to an ability to utilize
the information effectively for the needs of the particular
litigation. Id. At the same time, converting information from
native format to a more usable image production format, such
as OCR, TIFF, or PDF files, can be time consuming and
expensive. Id. When undertaking to convert files to these
formats, the producing party is undertaking efforts to modify
documents from their normal form to facilitate use in the
litigation and generally the cost of doing so is not shifted.
Here, the parties agreed on converting Scenera's documents
and ESI to certain formats. The parties had the opportunity
to negotiate what metadata would be needed and would or
would not be preserved. The Court believes these agreements
extended beyond form into the area of “organization,” within
the meaning of Rule 34(b)(2)(E).

{70} The Court does not, however, wish to resolve the current
matter solely on a technical construction of the language of
the Joint Rule 26(f) Agreement. It is also mindful of the
purposes underlying Rule 34. Sedona Principles, comment
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12.b., reviewed the Advisory Committee notes to the 2006
amendments to the federal discovery rules in depth. The
Comment summarized the purposes of Rule 34(b)(2)(E) as
being “to encourage forms of production that would be
inexpensive for the producing party and reasonably useable
for the requesting party; and to avoid costly data conversion
on the one hand, and the electronic equivalent of the
‘document dump’ on the other hand.” The Rule encourages
the parties to reach agreement but provides default provisions
in the absence of such agreement. Id. It is much more difficult
for a court, after the fact, to order procedures to achieve those
purposes.

{71} Unfortunately, the Court now reviews the dispute
between the parties after the act of production. The briefs
on the motion to compel offer the Court a choice between
ordering Scenera on the one hand to now go back through
its production to organize and label them to correspond
to individual document requests or on the other hand to
leave Morris with what he has and treat him as a victim of
his own agreement. Neither of these choices is particularly
attractive. The Court is reluctant to require Scenera to incur
the expenses of reviewing its entire production to correlate
it to the individual document request. At the same time, the
Court is sensitive to Morris' assertions that he is hampered in
preparing for critical issues in the litigation. The Court has
inquired whether Scenera is able, with reasonable efficiency,
to provide some index for its production that keys the
documents by Bates number range to the source from which
the documents were obtained. If it can, some force would be
removed from Morris' arguments and claim of a “document
dump.”

*17  {72} While the Court is left to exercise its discretion to
determine what, if any, further discovery procedures fairness
dictates, it cannot appropriately make that final determination
until being further informed as to whether and to what degree
Scenera can provide Morris with information that correlates
its document production to the source from which files were
taken. Scenera will, therefore, be directed to provide a report
to the Court in that regard. Following its receipt of that report,
absent further agreement between the Parties, the Court will
make a final ruling on Morris' Motion to Compel (Document
Production Issues). The Court encourages the parties to avoid
the necessity for such further ruling by reaching agreement.

V. CONCLUSIONS

{73} Based on the foregoing, the Court concludes:

1. The Tytran documents submitted for in camera review
are privileged attorney-client communications;

2. The Tytran–Ramos communications submitted for
in camera review are privileged attorney-client
communications;

3. Scenera's production of the Brannian documents was
inadvertent;

4. The inadvertent disclosure of the Brannian documents
did not result in a waiver of the attorney-client privilege;

5. There has been no waiver of the attorney-client
privilege on the subject matter of potential employment
agreements with Morris;

6. Scenera should not be required to supplement its
privilege log to include communications carbon copied
to outside counsel;

7. This Order does not constitute a ruling on whether
communications between Tytran and Ramos which
have not yet been submitted for in camera review are
protected by the attorney-client privilege or the common
interest privilege.

{74} IT IS THERFORE ORDERED THAT:

1. Morris' Motion to Compel Discovery (Privilege Issues) is
DENIED except as to additional communications between
Tytran and Ramos which have not yet been submitted for in
camera review; the Court's ruling as to those documents is
reserved;

2. Scenera shall provide the Court with a supplemental report
within ten (10) business days whether and to what extent it can
provide Morris with an index that corresponds its document
production to the source files from which the documents or
ESI was taken. The Court reserves its ruling on the Motion
to Compel Discovery (Document Production Issues) pending
its review of that report.

All Citations

Not Reported in S.E.2d, 2011 WL 3808544, 2011 NCBC 33
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Footnotes

1 The motions restate in this Court motions that were filed in but not ruled upon by the federal court. The
discovery and disputes arise under the discovery protocol in the federal action and the parties agree that the
issues presented by these motions are to be determined pursuant to federal rules.

2 In addition to substantive disagreement with Morris' position, Scenera contends that the issue of whether
communications carbon copied to outside counsel must be logged should not be considered because this
issue was not presented to the federal court and is, therefore, untimely.

3 The Court since considered whether communications between Tytran and Stanley Fry might be privileged
because the attorney-client privilege extends not only to the corporation but also to its individual owners or
members. In doing so, the Court was mindful that it is not always clear whether matters involving a limited
liability company should be governed by the law of corporations or the law of partnerships. Robinson's treatise
indicates that, at least for derivative actions, the law of corporations controls the availability of the attorney-
client privilege. Robinson on North Carolina Corporation Law § 34.04[5]. However, there is limited case law
that clarifies how the attorney-client privilege applies to a limited liability company. See Montgomery v. Etrepid
Technologies, LLC, 548 F.Supp.2d 1175, 1180 (D.Nev.2008) (otherwise summarizing case law as to whether
present or former management have access information for which the corporation has a privilege or the
authority to waive to waive that privilege). It is generally well-established that the attorney-client privilege
between a corporation and its attorney belongs to the entity and not to individual owners, although individual
managers necessarily must act on the corporation's behalf. There has been no suggestion that Stanley Fry
is a Scenera manager.

4 Similar provisions will be added to the North Carolina Rules of Civil Procedure as of October 1, 2011 pursuant
to H.B. 380, 2011 Session.

5 Morris contends that Scenera forwarded multiple copies of some documents. The court in Suarez also noted
that a party's complaint of an “electronic document dump” must be viewed in the context of the breadth of
a party's requests-an overly broad request may generate a production that is not easily managed where a
more targeted request would facilitate a more tailored ability to isolate responsive documents. Id. Electronic
information presents different challenges than traditional paper discovery, and broad requests may inevitably
lead to repetitive production which some would label a “document dump.” As noted by the Guidelines from
the Conference of Chief Justices, “one paper document originating from a corporate computer network and
shared with other employees who commented on it may result in well over 1,000 copies or versions of that
document in the system.” Conference Guidelines, intro. p. v. Requesting the production of “every document”
related to a particular subject matter may well lead to a large volume of repetitive information that is entirely
responsive although cumbersome to sort through.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, S.D. New York.

P. O'GORMAN, Plaintiff,
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Mercer KITCHEN, et al., Defendants.
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Joshua Alexander Bernstein, Josh Bernstein, P.C., New York,
NY, for Plaintiff.

Felice B. Ekelman, Lauren Alyssa Parra, Jackson Lewis P.C.,
New York, NY, for Defendants Mercer Kitchen L.L.C., Jean-
Georges Management LLC.

Claudia Alejandra Costa, Gordon & Rees LLP, New York,
NY, for Defendant The Mercer I, LLC.

OPINION AND ORDER

LEWIS J. LIMAN, United States District Judge:

*1  Non-party Pillsbury Winthrop Shaw Pittman LLP
(“Pillsbury”) moves to quash a subpoena served on it by
Plaintiff P. O'Gorman (“Plaintiff”). Dkt. No. 71. For the
following reasons, the motion to quash is granted.

BACKGROUND

Plaintiff was employed as a server for the Mercer Kitchen
from February to June 2019. In the underlying lawsuit,
he alleges that he was the victim of sexual harassment
by the lobby manager of the Mercer Hotel (in which the
Mercer Kitchen was located), Semmy Kurmemaj, and that his
employment was terminated in retaliation for his complaints
about sexual harassment. He brings his claims under Title VII
and under New York City law.

On or about January 14, 2021, Plaintiff served a Rule 45
subpoena on Pillsbury calling for certain documents in its
possession, custody, and control. Pillsbury is a national law

firm that which provides employment advice, among other
areas of specialty. It serves as outside legal counsel to
Mercer Management LLC (“Mercer Management”), which
manages Mercer Hotel and provides ongoing direction and
supervision to hotel staff. Dkt. No. 73 (“Rizzo Decl.”) ¶¶

3-4. 1  Mercer Management first engaged Pillsbury in 2015,
and Pillsbury describes the scope of its engagement as
“relating to employment and other legal matters.” Id. ¶ 3; see
Dkt. No. 86 (“Second Rizzo Decl.”) ¶ 6. The lead partner for
the attorney-client relationship is Kenneth W. Taber, a partner
in Pillsbury's New York City office, and a member of the New
York bar. Second Rizzo Decl. ¶ 6.

During the period of 2018–2020, Getnick & Getnick LLP
(“Getnick & Getnick”) in New York served as counsel to
Mercer Management. Id. ¶ 7. In 2018, Mercer Management
retained Pillsbury to conduct a confidential investigation after
a Mercer Hotel employee, who received harassment training
from Mercer Hotel, made affirmative statements to several
of her hotel colleagues regarding the money to be made
by lodging a harassment complaint and shortly thereafter
filed an internal complaint regarding harassment and other
misconduct at the hotel and retained personal counsel. Id. ¶¶
8; Rizzo Decl. ¶¶ 4-5. Pillsbury was retained for the purpose
of providing legal advice allegedly “in light of the clear threat
of litigation.” Rizzo Decl. ¶ 6. The request was conveyed by
Getnick & Getnick on behalf of Mercer Management. Second
Rizzo Decl. ¶ 9.

The investigation was conducted by Rebecca Carr Rizzo, a
special counsel in Pillbury's Washington, D.C. office, who
is admitted to the D.C. and Virginia bars. Id. ¶¶ 1, 10. Ms.
Rizzo conducted the investigation under the supervision of
Mr. Taber and Mr. Neil Getnick, the managing partner of
Getnick & Getnick who is a member of the New York bar. Id.
¶ 10. The investigation entailed interviewing multiple current
Mercer Hotel employees and Ms. Rizzo communicated
both in writing and orally about the investigation with
Mr. Taber and Getnick & Getnick, providing updates and
discussing legal strategy. Id. ¶ 11. Pillsbury did not prepare
a written report regarding the investigation and did not share
any documentation or any other information regarding the
results of the investigation with anyone outside of Mercer
Management and Getnick & Getnick. Id. ¶ 12; Rizzo Decl.
¶ 7. The investigation concluded with Pillsbury negotiating a
settlement with the complainant's counsel, thereby avoiding
litigation. Second Rizzo Decl. ¶ 13.
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*2  In August 2019, Getnick & Getnick, on behalf of
Mercer Management, requested that Pillsbury conduct a
confidential investigation regarding Plaintiff's allegations
against Mercer Hotel. Id. ¶ 14. Pillsbury was informed
that Plaintiff's employment had just been terminated and
that he “had raised certain allegations regarding a Mercer
Hotel employee, Semmy Kurmemaj.” Id.; Rizzo Decl. ¶
8. Mercer Management asked Pillsbury to “conduct [a]
confidential investigation for the purpose of providing legal
advice, given the ... prospect of litigation.” Second Rizzo
Decl. ¶ 14; Rizzo Decl. ¶¶ 8-10. The investigation again
was for the ostensible purpose of providing legal advice
in the face of threatened litigation. Second Rizzo Decl. ¶¶
14, 16. Ms. Rizzo conducted the investigation under the
supervision of Mr. Taber and Mr. Getnick. Id. ¶ 17. The
investigation again entailed interviewing multiple Mercer
Hotel employees. Id.; Rizzo Decl. ¶ 11. It did not conclude
with the preparation of a written report by Pillsbury regarding
its investigation. Rizzo Decl. ¶ 11. During the course of the
investigation, on August 12, 2019, Ms. Rizzo shared with
Atlantic Human Resource Advisors (“AHRA”)—a third-
party human resources company utilized by Mercer Kitchen
—that she was unable to corroborate any of Plaintiff's
allegations and that Plaintiff apparently harbored animosity
towards Mr. Kurmemaj. Second Rizzo Decl. ¶¶ 18-19. With
that single exception, she never shared any other information
regarding Pillsbury's investigation with anyone outside of
Mercer Management and Getnick & Getnick. Id. ¶¶ 19, 20.

The subpoena seeks production of the following:

1. All documents related to any investigation of “Semmy
Kurmemaj” or any individual with a similar name,
or any investigation into said individual's conduct
(particularly any investigation into allegations of
sexual or other harassment by Mr. Kurmemaj).

2. All documents related to any investigation of
allegations of sexual harassment by or against Mercer
Hotel employee(s) within the past (6) years.

3. All documents related to any investigation concerning
the complaint of Philip O'Gorman [i.e., Plaintiff].

Rizzo Decl., Ex. A.

Pillsbury moves to quash the subpoena on the grounds that
the requested documents are protected against production by
attorney-client privilege and/or the attorney work product
doctrine.

DISCUSSION

Federal Rule of Civil Procedure 45(d)(3)(A) provides that:
“On timely motion, the court for the district where compliance
is required must quash or modify a subpoena that: ... (iii)
requires disclosure of privileged or other protected matter,
if no exception or waiver applies.” Fed. R. Civ. P. 45(d)
(3)(A)(iii). “The party claiming the benefit of the attorney-
client privilege has the burden of establishing all the essential
elements.” United States v. Adlman, 68 F.3d 1495, 1500 (2d
Cir. 1995). Likewise, the burden of establishing the right to
the protection of the attorney work product doctrine “is on the
party asserting it, and ‘is not discharged by mere conclusory
or ipse dixit assertions.’ ” Johnson v. J. Walter Thompson
U.S.A., LLC, 2017 WL 3432301, at *5 (S.D.N.Y. Aug. 9,
2017) (quoting In re Grand Jury Subpoena Dated Jan. 4,
1984, 750 F.2d 223, 225 (2d Cir. 1984)) (internal citation
omitted).

A. Attorney-Client Privilege
“A party invoking the attorney-client privilege must show
(1) a communication between client and counsel that (2) was
intended to be and was in fact kept confidential, and (3) was
made for the purpose of obtaining or providing legal advice.”
In re County of Erie, 473 F.3d 413, 419 (2d Cir. 2007); accord
United States v. Constr. Prods. Research, Inc., 73 F.3d 464,
473 (2d Cir. 1996). Obtaining or providing legal advice must
be the “predominant purpose” of the communication. Favors
v. Cuomo, 285 F.R.D. 187, 198 (E.D.N.Y. 2012). The privilege
protects both the advice of the attorney to the client and the
information communicated by the client that provides a basis
for giving advice. See Johnson, 2017 WL 3432301, at *2
(citing Upjohn Co. v. United States, 449 U.S. 383, 390 (1981);
In re Grand Jury Witnesses, 979 F.2d 939, 943-44 (2d Cir.
1992)).

Pillsbury has established each element of attorney-client
privilege with respect to both investigations. The subpoena
called for communications between Mercer Management
and its attorney, Pillsbury. The documents were intended
to be and were in fact kept confidential. Pillsbury was
retained for the purpose of providing legal advice and
the requested documents were made for the purpose of
obtaining or providing that advice. In particular, the Supreme
Court's decision in Upjohn and the decisions following
Upjohn recognize that the attorney-client privilege extends
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to interviews conducted by counsel of current and former
employees to gather facts for the purposes of providing legal
advice. See, e.g., In re Refco Inc. Sec. Litig., 2012 WL 678139,
at *2 (S.D.N.Y. Feb. 28, 2012); In re General Motors LLC
Ignition Switch Litig., 80 F. Supp. 3d 521, (S.D.N.Y. Jan 15,
2015).

*3  Plaintiff makes six responses. First, he argues that there
is no evidence that counsel is admitted to the New York bar,
which is where the communications took place. In response
to that argument, Pillsbury has submitted evidence that Ms.
Rizzo was supervised by Mr. Taber and Mr. Getnick, both
of whom are admitted to the New York bar, and that Ms.
Rizzo was expressly authorized by New York's temporary
practice rules to conduct investigations in New York under
22 N.Y.C.R.R. § 523.2(a)(3)(i). Second Rizzo Decl. ¶¶ 6-7,
10. That evidence is sufficient to support the claim that the
communications were with counsel authorized in the practice
of law.

Second, Plaintiff argues that Pillsbury has not supplied
sufficient evidence that the communications were for
the purpose of obtaining or providing legal advice.
Communications that are not made for the primary purpose
of obtaining or providing legal advice do not enjoy the
protection of the attorney-client privilege. Plaintiff claims the
work performed by Pillsbury is the “archetypical non-legal
work typically performed by a company's human resources
department.” Dkt. No. 77 at 1; see id. at 4. The argument
appears to be based on the premise that Mercer Management
did no other investigation of Plaintiff's claim; from that
premise, Plaintiff urges the conclusion that Pillsbury's work
must have been non-legal in nature.

Plaintiff's argument is refuted both by the signed declarations
before the Court and by the supporting facts, including the
context of Pillsbury's retention. Ms. Rizzo has now sworn
twice to this Court that the purpose of the retention was to
provide legal advice. That assertion is corroborated by the
relevant facts. Pillsbury is a national law firm that provides
legal advice; it does not provide human resources advice.
Ms. Rizzo is a practicing employment attorney at Pillsbury;
she has never worked as a human resources professional and
has received no training as a human resources professional.
Second Rizzo Decl. ¶ 3. Perhaps most significantly, in each
instance, Pillsbury was retained only in circumstances where
a legal claim might be expected and after the point where one
would expect the matter to involve primarily human resources
advice. It was retained for the first investigation only after

the employee had filed an internal complaint and retained
personal counsel. It was retained for the second investigation
only after Plaintiff's complaint had been brought to Mercer
Hotel's attention, and after Plaintiff's employment had ended.
Id. ¶¶ 8-9, 14-16. At those points, the matters implicated legal
issues and not the human resources issues of how to manage
a current employee.

Third, Plaintiff argues that Pillsbury waived the privilege
by sharing information regarding the second investigation
with AHRA. This argument is based on Ms. Rizzo's email to
AHRA reporting that she was conducting an investigation and
had reviewed the email that AHRA had sent to the managing
director of the Mercer Hotel, and that she would like to
speak to AHRA before she interviewed the hotel employee
who would be the subject of the investigation. See Dkt.
No. 76-4. There is nothing privileged in the communication.
Ms. Rizzo has also disclosed in her declaration that she had
a conversation with an AHRA representative in which she
stated that she was unable to corroborate any of Plaintiff's
allegations and that Plaintiff apparently harbored animosity
towards Kurmemaj, but Ms. Rizzo never shared any
other information or documentation with AHRA regarding

Pillsbury's investigation. Second Rizzo Decl. ¶ 19. 2

*4  To the extent that Ms. Rizzo shared the results of
her investigation with AHRA, Plaintiff's claim of waiver
confuses disclosure of the conclusion of an investigation with
disclosure of communications that resulted in that conclusion.
See In re Gen. Motors, 80 F. Supp. 3d at 528. Reading
Plaintiff's allegations and evidence generously, Ms. Rizzo
disclosed some findings of the Pillsbury investigation—
there was no corroboration for Plaintiff's claims and Plaintiff
harbored animosity for the accused hotel employee. She did
not share with AHRA client communications (or documents
containing client communications) or the contents of the
interviews that resulted in that conclusion. She did not tell
AHRA what she told the client or what the client had told her.
Accordingly, there was no waiver. See id.

Fourth, Plaintiff argues that Pillsbury's interviews are not
privileged because they were conducted with employees of
Mercer Hotel and not Mercer Management. In its view, only
interviews with those on the payroll of Mercer Management
could enjoy the protection of the attorney-client privilege.
But Plaintiff's argument takes too narrow a view of Upjohn.
Following Upjohn, courts in this District have held that
communications between counsel and a client's agents for
the purpose of collecting information are protected by the
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attorney-client privilege where “the agent ‘possesse[s] the
information needed by the corporation's attorneys in order
to render informed legal advice.’ ” Parneros v. Barnes &
Noble, Inc., 332 F.R.D. 482, 491 (S.D.N.Y. 2019) (quoting
In re Copper Mkt. Antitrust Litig., 200 F.R.D. 213, 218-19
(S.D.N.Y. 2001)); see In re Gen. Motors, 80 F. Supp. 3d at
526-31 (attorney-client privilege protected communications
between current and former employees and agents of
defendant and outside counsel). The Court need not address
the outer bounds of that doctrine. This case is not close to
the periphery. Mercer Management's “sole business purpose”
is to manage the Mercer Hotel and provide supervision of
Mercer Hotel staff, Dkt. No. 85 at 7; that staff, in turn, carries
out the directives from Mercer Management and acts as its
agents.

Finally, Plaintiff argues that Pillsbury cannot assert a legal
privilege on behalf of its client, Mercer Management, because
Mercer Management is not a defendant in this action.
Implicitly, Plaintiff seems to be arguing that a party can
only assert a privilege against production of documents
revealing attorney-client communications if it has been sued.
That argument has been swiftly rejected by the courts. “The
fact that a non-party has standing to challenge a subpoena
directed to someone else in a situation where the non-
party seeks to protect its property right or privilege, is not
surprising or novel.” Pleasant Gardens Realty Corp. v. H.
Kohnstamm & Co., 2009 WL 2982632, at *4 (D.N.J. Sept.
10, 2009) (collecting cases). The subpoena was issued to
non-party Pillsbury. Non-party Mercer Management, through
its counsel Pillsbury, challenges the subpoena to protect its
privilege. See In re von Bulow, 828 F.2d 94, 100 (2d Cir. 1987)
(“[P]rivilege belongs solely to the client and may only be
waived by him.”). Because Mercer Management, through its
counsel, is “claiming a privilege regarding the material sought
in the subpoena, it ha[s] standing to challenge the subpoena
served on [its counsel].” Est. of Ungar v. Palestinian Auth.,
332 F. App'x 643, 645 (2d Cir. 2009); see also Est. of Ungar
v. Palestinian Auth., 400 F. Supp. 2d 541, 554 (S.D.N.Y.
2005) (granting non-party's motion to quash a subpoena that
was served on its non-party counsel due to attorney client
privilege).

Regardless of whether Mercer Management is a party in
this action, it would have standing to challenge a subpoena
seeking documents over which it asserts a privilege. See
Hughes v. Twenty-First Century Fox, Inc., 327 F.R.D.
55, 57 (S.D.N.Y. 2018) (“Parties generally do not have
standing to object to subpoenas issued to non-party witnesses

[but] exceptions are made for parties who have a claim
of some personal right or privilege with regard to the
documents sought.”) (internal citations and quotation marks
omitted). The privilege protects the client against disclosure
of communications in order to give “professional advice to
those who can act on it” and give “information to the lawyer
to enable to him to give sound and informed advice.” Upjohn,
449 U.S. at 390. It does not protect against only its use in
litigation against the privilege-holder and the circumstances
when it can be invoked thus cannot be confined simply to
litigation against the privilege-holder.

B. Attorney Work Product
*5  Pillsbury also argues that, in the event the requested

communications are not protected by the attorney-client
privilege, they would be protected by the attorney work
product doctrine. That argument is well-founded.

The attorney work product doctrine “shields from disclosure
materials prepared ‘in anticipation of litigation’ by a party,
or the party's representative, absent a showing of substantial
need.” Adlman, 68 F.3d at 1501 (quoting Fed. R. Civ.
P. 26(b)(3)). “The purpose of the doctrine is to establish
a zone of privacy for strategic litigation planning and to
prevent one party from piggybacking on the adversary's
preparation.” Id. “Where a document was created because
of anticipated litigation, and would not have been prepared
in substantially similar form but for the prospect of that
litigation, it falls within [the protection of the attorney work-
product doctrine].” United States v. Adlman, 134 F.3d 1194,
1195 (2d Cir. 1998). “A document will be protected if, ‘in
light of the nature of the document and the factual situation
in the particular case, the document can fairly be said to
have been prepared or obtained because of the prospect
of litigation.” Schaeffler v. United States, 806 F.3d 34, 43
(2d Cir. 2015) (quoting Adlman, 134 F.3d at 1202). The
protection, however, does not extend to “documents that are
prepared in the ordinary course of business or that would have
been created in essentially similar form irrespective of the
litigation.” Adlman, 134 F.3d at 1202.

Pillsbury has satisfied the requirements for attorney work
product protection. At the time it commenced each
investigation, litigation was “a real, rather than speculative,
concern,” Gould Inc. v. Mitsui Mining & Smelting Co., Ltd.,
825 F.2d 676, 680 (2d Cir. 1987), and not just “a vague
abstract possibility without precise form,” Adlman, 68 F.3d
at 1501. As to the first investigation, the employee made
affirmative statements regarding the money to be made by
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lodging a harassment complaint, filed an internal complaint
regarding harassment and other misconduct, and retained
personal counsel. Second Rizzo Decl. ¶ 8. The substance of
that threat is confirmed by the later fact that the investigation
ended in a negotiated settlement with the employee's counsel.
Id. ¶ 13. Plaintiff's complaint in this action came one year later
in the shadow of that investigation and negotiated settlement,
and it was made after, and not before, Plaintiff's employment
was terminated. It was not necessary for Mercer Management
to wait to see if Plaintiff decided to pursue litigation. The
threat of litigation was real even before that time.

Plaintiff argues that he did not threaten litigation before
Pillsbury started the investigation. But invocation of the
attorney work product doctrine does not turn on whether
the subject of the investigation has uttered the words, “I
will sue you.” Were that the rule, a crafty litigant would
be able to deprive her adversary of the zone of privacy
to which it is entitled to prepare for litigation by the
expedient of simply withholding the explicit threat. Here,
it was reasonable for Mercer Management to assume that,
if Plaintiff made his complaint after he was terminated, it
was as a prelude to actual litigation. See Charles A. Wright
& Arthur R. Miller, 8 Fed. Prac. & Proc. Civ. § 2024 (3d
ed. 2020) (“Prudent parties anticipate litigation, and begin
preparation prior to the time suit is formally commenced.”).
The invocation of attorney work product thus was not
pretextual nor was Mercer Management's concern regarding
litigation illusory. This is not a case where a party with no fear
of litigation stamps attorney work product onto documents
in order to permit sharing those documents with friends,
while shielding them from foe. “[I]n light of the nature
of the document and the factual situation in the particular
case, the document[s] can fairly be said to have been
prepared or obtained because of the prospect of litigation.”
Restatement (Third) of the Law Governing Lawyers § 87
(2000) (quoting Wright & Miller, 8 Fed. Prac. & Proc. Civ.
§ 2024); see id. (“In one sense, almost all of a lawyer's
work anticipates litigation to some degree, because preparing
documents or arranging transactions is aimed at avoiding
future litigation or enhancing a client's position should
litigation occur. However, the immunity covers only material
produced when apprehension of litigation was reasonable in
the circumstances.”).

*6  Plaintiff's principal response is to note that it is not
sufficient that a document, which ordinarily would be
prepared in the ordinary course of the client's business,
was prepared by a lawyer. See OneBeacon Ins. Co. v.
Forman Int'l, Ltd., 2006 WL 3771010, at *5 (S.D.N.Y.
Dec. 15, 2006) (investigative reports prepared by or for
an insurer prior to a coverage decision were not protected
from discovery). Thus where, for example, an employer
routinely conducts investigations in response to a claim
of discrimination and the investigation at issue is part of
that routine, the investigator cannot shield the documents
from production under the attorney work product doctrine
merely by involving a lawyer and stamping the documents as
work product. See Johnson, 2017 WL 3432301, at *6. But,
“even where a business ... has a policy of conducting such
investigations, the circumstances of a particular investigation
may indicate that it had a unique purpose related to impending
litigation, triggering work product protection.” Id. This is
such a case. The undisputed evidence submitted by Mercer
Management demonstrates that regardless of whether it had
a routine practice of investigating discrimination claims, the
two investigations conducted by Pillsbury each responded
to unique circumstances relating to litigation that were
reasonably anticipated.

Plaintiff has not argued that it has a substantial need for the
material in the possession of Pillsbury to prepare its case
or that it cannot obtain the substantial equivalent without
undue hardship. See Fed. R. Civ. P. 26(b)(3). Accordingly,
the subpoenaed materials are protected by the attorney work
product doctrine.

CONCLUSION

The motion to quash the subpoena is GRANTED.

The Clerk of Court is respectfully directed to close Dkt. No.
71.

SO ORDERED.

All Citations

Slip Copy, 2021 WL 1292907
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Footnotes

1 Mercer Hotel, but not Mercer Management, is a defendant in the underlying action.
2 Plaintiff also argues that the protection of the attorney-client privilege has been waived because the

reasonableness of the investigation and counsel's advice have been put at issue in this case. It claims that
Defendants cannot assert a Faragher/Ellerth affirmative defense (i.e., that they exercised reasonable care
to prevent and correct any harassing behavior and Plaintiff unreasonably failed to take advantage of the
preventive or corrective opportunities that the employer provided) and at the same time, deprive Plaintiff of
the documents necessary to test that claim of reasonable care. See Barbini v. First Niagara Bank, N.A., 331
F.R.D. 454, 460 (S.D.N.Y. 2019) (“When an employer puts the reasonableness of an internal investigation
at issue by asserting the Faragher/Ellerth defense, the employer waives any privilege that might otherwise
apply to documents concerning that investigation.”) (citation omitted); see Johnson, 2017 WL 3432301, at *8
(describing the Faragher/Ellerth defense: “When the harasser is a ‘supervisor’ and ‘no tangible employment
action is taken,’ the corporate ‘employer may escape liability by establishing, as an affirmative defense, that
(1) the employer exercised reasonable care to prevent and correct any-harassing behavior and (2) that the
plaintiff unreasonably failed to take advantage of the preventive or corrective opportunities that the employer
provided’ ”) (quoting Vance v. Ball State Univ., 570 U.S. 421, 424 (2013)). Pillsbury claims that Mercer Kitchen
does not intend to assert a Faragher/Ellerth defense in this case. See Dkt. No. 85 at 6. Accordingly, the Court
need not address Plaintiff's claim that a party cannot commission an investigation to provide legal advice to
its client in connection with anticipated litigation and later assert such a defense.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court,
N.D. Texas, Dallas Division.

SEIBU CORPORATION Plaintiff,
v.

KPMG LLP, et al. Defendants.

No. 3-00-CV-1639-X.
|

Jan. 18, 2002.

MEMORANDUM OPINION AND ORDER

KAPLAN, Magistrate J.

*1  Plaintiff Seibu Corporation (“Seibu”) has filed a motion
for in camera review and to compel the production of certain
documents withheld by Defendant KPMG LLP (“KPMG”)
on the grounds of attorney-client privilege and work product.
For the reasons stated herein, the motion is granted.

I.

This lawsuit arises out of an audit conducted by KPMG
in connection with the sale of Funtime International, L.C.
(“Funtime”), a Seibu subsidiary, to Q-ZAR, Inc. (“Q-
ZAR”). During the course of negotiations, KPMG allegedly
misrepresented the true financial condition of Q-ZAR by
providing financial statements that do not comply with
generally accepted accounting principles and generally
accepted auditing standards. Seibu contends that it relied on
these financial documents, as well as oral statements made
by two KPMG auditors, when it agreed to sell its Funtime
subsidiary to Q-ZAR in an all-stock transaction. The details
of this transaction are memorialized in a Share Purchase
Agreement dated February 26, 1996. Less than 15 months
after the parties entered into this agreement, the price of Q-
ZAR stock began to fall precipitously. This financial turn-
around culminated when Q-ZAR filed for bankruptcy on
November 5, 1997. Although Seibu quickly divested itself
of its holdings, it only realized $5.6 million from the sale of
stock that was supposed to be worth $8 million. This lawsuit
followed.

On November 1, 2000, Seibu served KPMG with a request for
production of documents. Among the items requested were
the personnel files of Brian Gibbs and Robb Thompson, two
of the auditors on the Q-ZAR project. KPMG objected to this
document request on multiple grounds, including attorney-
client privilege and work product. Thereafter, counsel
exchanged correspondence and conferred in person in an
attempt to narrow the scope of this discovery dispute.

(Plf. Mot.App., Exhs. 1 & 2). 1  KPMG finally produced
all responsive documents previously withheld from Gibbs'
personnel file. However, it continues to withhold certain
documents from Thompson's file. (Plf.Mot.App., Exh. 3).

Seibu now seeks an in camera review and an order compelling
the production of Documents 1-75 and 192-195 identified

in KPMG's updated privilege log. 2  According to Seibu,
these documents were created in the ordinary course of
business and are not protected by the attorney-client privilege
or work product doctrine. Alternatively, Seibu argues that
any privilege has been waived by the production of similar
documents from Gibbs' personnel file. KPMG counters that
the documents are privileged because they relate to an internal
investigation of the Q-ZAR audit, which was initiated by in-
house counsel after Q-ZAR filed for bankruptcy. The parties
have briefed the issues and KPMG has submitted the disputed

documents for in camera review. 3  The motion is now ripe
for determination.

II.

The parties agree that Texas law governs the disposition of the
privilege issue in this diversity case. See FED. R. EVID. 501;
Wm. T. Thompson v. General Nutrition Corp., 671 F.2d 100,
103 (3d Cir.1982). Rule 503 of the Texas Rules of Evidence
precludes discovery of confidential communications made
between an attorney and client. TEX. R. EVID. 503;
Marathon Oil Co. v. Moye, 893 S.W .2d 585, 589 (Tex.App.-
Dallas 1994, no writ). The elements of the attorney-client
privilege are: (1) a confidential communication; (2) made for
the purpose of facilitating the rendition of professional legal
services; (3) between or amongst the client, lawyer, and their
representatives; and (4) the privilege has not been waived.
See TEX. R. EVID. 503(b); Huie v. DeShazo, 922 S.W.2d
920, 923 (Tex.1996). These elements can be established by
affidavit, live testimony, or an in camera inspection of the
documents. See MessagePhone, Inc. v. SVI Systems, Inc.,
1998 WL 874945 at *1 (N.D.Tex. Dec. 8, 1998) (Kaplan,
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M.J.), citing Varo, Inc. v. Litton Systems, Inc., 129 F.R.D. 139,
141-42 (N.D.Tex.1989).

A.

*2  Seibu first argues that the privilege does not apply
because the documents were neither authored by nor sent to an
attorney. However, Texas law does not require that a lawyer
be the author or recipient of a communication in order for it
to be privileged. Communications between “representatives
of the client” are also protected if they otherwise meet the
requirements of Rule 503. See TEX. R. EVID. 503(b)(1)(D);
In re Monsanto Co., 998 S.W.2d 917, 929-30 (Tex.App.-
Waco 1999, no pet.). A “representative” is any person: (1)
who has authority to obtain professional legal services on
behalf of the client; (2) who has authority to act on legal
advice rendered to the client; or (3) who makes or receives a
confidential communication while acting within the scope of
the client's employment for the purpose of effectuating legal
representation for the client. TEX. R. EVID. 503(a)(2)(A)-
(B); In re Monsanto Co., 998 S.W.2d at 929.

The Declaration of Peter B. Sahagian, General Counsel
for KPMG, is sufficient to establish that the authors and
recipients of the subject documents were “representatives of
the client” within the meaning of Rule 503(a)(2). Sahagian
states that each document was created by, and reflects
confidential communications of, representatives of KPMG
acting within the scope of their employment to facilitate the
rendition of legal services to the company. (Def. Resp.App.,
Exh. A at 3, ¶ 8). Seibu offers no evidence to the contrary.
Therefore, this element of the privilege has been established.

B.

Seibu also maintains that the documents are not privileged
because they were created in the ordinary course of
business. The plain language of Rule 503 provides that a
privileged communication is one “made for the purpose
of facilitating the rendition of professional legal services
to the client.” TEX. R. EVID. 503(b) (emphasis added);
see Huie, 922 S.W.2d at 922 (purpose of privilege is
to protect communications “in all matters in which the
attorney's professional advice or services are sought”). Where
an attorney is functioning in some other capacity-such as
an accountant, investigator, or business advisor-there is no
privilege. See Huie, 922 S.W.2d at 927; In re Texas Farmers

Insurance Exchange, 990 S.W.2d 337, 341 & n. 2 (Tex.App.-
Texarkana 1999, pet. denied).

KPMG disputes that the subject documents were created in
the ordinary course of business. Rather, it contends that the
documents relate to an internal investigation of the Q-ZAR
audit ordered by in-house counsel. Sahagian explains:

The investigation began at my direction after I was notified
on November 7, 1997 by D. Hugh Bessell, then KPMG's
Deputy Chairman and Chief Operating Officer, that Q-
Zar has filed for bankruptcy protection in Texas and that
he was concerned about potential litigation ... I became
more concerned about potential litigation in December
1997 when KPMG received a demand for its workpapers
from the Unsecured Creditors' Committee for the Q-Zar
bankruptcy proceedings. I therefore retained Cheryl Justice
and other attorneys from Gibson, Dunn & Crutcher LLP in
January 1998 to assist in the internal investigation and to
provide advice (and, if necessary, defense) with respect to
any claims against KPMG that could arise in connection
with Q-Zar and KPMG's internal personnel matters arising
out of the Q-Zar audit.

*3  Internal investigations of audits are not conducted by
KPMG in the ordinary course of business, and had Q-Zar
not filed for bankruptcy, no investigation into the audit of
Q-Zar's financial statements for the year ended December
31, 1996 would have been undertaken.

(Def. Resp.App., Exh. A at 2-3, ¶¶ 6-7). Although these
documents may have been generated during an investigation
undertaken by KPMG's in-house counsel, they are not
necessarily privileged. The critical inquiry is not whether the
investigation was conducted at the behest of a lawyer, but
whether any particular communication in connection with
that investigation facilitated the rendition of legal advice to
the client. A review of the documents fails to establish this
critical element of KPMG's privilege claim.

The majority of documents consist of notes of meetings,
schedules of payments, breakdowns of unit holdings, and
similar materials relating to KPMG's decision to require Robb
Thompson to withdraw as a partner of the firm. Even if
lawyers were involved in making this decision, it is primarily

an exercise of business judgment. 4  The fact that counsel
initiated the investigation that led to Thompson's withdrawal
does not cloak every communication made in that context
with attorney-client privilege. KPMG still must prove that the
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communication was made for the purpose of facilitating the
rendition of legal services to the client.

Only two documents give the Court more than momentary
pause and require specific discussion. Document 10 consists
of handwritten notes made by Navin Dave, Managing Partner
of KPMG's Calgary Office, of a telephone conversation
with D. Hugh Bessell, KPMG's Deputy Chairman and Chief
Operating Officer. These notes include a reference to Cheryl
Justice, an attorney hired by KPMG in January 1998 in
connection with the Q-ZAR matter. In particular, the notes
relate to Justice's impressions of Thompson. (See Def. Resp.
App ., Exh. A at 3-4, ¶¶ 6, 10, 15 & Doc. 10). These same
impressions are reiterated in Document 12, a memo from
Bessell to William A. MacKinnon, KPMG's Acting Chairman
and Chief Executive. (Id., Exh. A at 4, ¶ 17 & Doc. 12).
Attached to the memo is a report from David L. Knight, head
of KPMG's Professional Practice Group, to in-house counsel
Peter Sahagian. The report, which is labeled “Confidential,
For the Briefing of Legal Counsel,” summarizes Knight's
conclusions regarding “personnel matters” related to the Q-
ZAR audit and Thompson's withdrawal from the firm. (Id.,
Exh. A at 4, ¶¶ 12, 17 & Docs. 13-23).

Despite these superficial designations, the Court is unable to
conclude that any of the documents are privileged. The mere
fact that the documents contain the impressions of a lawyer
or were prepared for a lawyer is not dispositive. As Knight's
report makes clear, the issue of Thompson's withdrawal from
the firm was primarily a “personnel matter.” Unless the
documents contain confidential communications made for the
purpose of facilitating the rendition of legal services, there
is no privilege. None of the documents at issue satisfy this
requirement.

III.

*4  KPMG also contends that the documents are exempt
from discovery under the work product doctrine. Work
product is not a substantive privilege within the meaning
of Rule 501. Interphase Corp. v. Rockwell International
Corp., 1998 WL 664969 at *4 (N.D.Tex. Sept. 22, 1998)
(Kaplan, M.J.); see also Pete Rinaldi's Fast Foods, Inc.
v. Great American Insurance Cos., 123 F.R.D. 198, 201
(M.D.N.C.1988) (work product doctrine is merely a qualified
immunity from discovery “not having an intrinsic value
outside the litigation arena”). Therefore, the resolution of this
issue is governed by federal law. Interphase Corp., 1998 WL

664969 at *4; Varuzza by Zarillo v. Bulk Materials, Inc., 169
F.R.D. 254, 257 (N.D.N.Y.1996); In re Combustion, Inc., 161
F.R.D. 51, 52 (W.D.La.1995).

Rule 26(b)(3) of the Federal Rules of Civil Procedure
provides that only documents prepared “in anticipation of
litigation” are exempt from discovery. FED. R. CIV. P. 26(b)
(3); Dunn v. State Farm Fire & Casualty Co., 927 F.2d 869,
875 (5th Cir.1991). The documents need not be generated in
the course of an ongoing lawsuit in order to qualify for work
product protection. See In re Leslie Fay Cos., Inc. Securities
Litigation, 161 F.R.D. 274, 280 (S.D.N.Y.1995). However,
they must have been prepared because of the prospect of
impending litigation and not for some other purpose:

Prudent parties anticipate litigation,
and begin preparation prior to the
time suit is formally commenced. Thus
the test should be whether, in light
of the nature of the document and
the factual situation in the particular
case, the document can fairly be said
to have been prepared or obtained
because of the prospect of litigation.
But the converse of this is that even
though litigation is already in prospect,
there is no work-product immunity
for documents prepared in the regular
course of business rather than for
purposes of the litigation.

Id., quoting 8 C. WRIGHT & A. MILLER, FEDERAL
PRACTICE AND PROCEDURE § 2024 (2d ed.1994).

KPMG maintains that it anticipated litigation in November
1997 when Q-ZAR filed for bankruptcy. When KPMG
received a demand for its work papers from the Unsecured
Creditors' Committee the next month, it hired Cheryl Justice
and her law firm, Gibson, Dunn & Crutcher, “to assist
in the internal investigation and to provide advice (and,
if necessary, defense) with respect to any claims against
KPMG that could arise in connection with Q-Zar [sic] and
KPMG's internal personnel matters arising out of the Q-Zar
[sic] audit.” (Def. Resp.App., Exh. A at 3, ¶ 6). Assuming
arguendo that KPMG reasonably anticipated litigation when
Q-ZAR filed for bankruptcy, the Court cannot say that the
subject documents were created because of any such potential
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litigation. Rather, it appears that the primary purpose of
the internal investigation was to make personnel decisions
regarding the termination of partners responsible for the Q-
ZAR audit. This is insufficient to bring the documents within
the ambit of the work product doctrine. See In re Leslie Fay
Cos., Inc. Securities Litigation, 161 F.R.D. at 280-81.

CONCLUSION

*5  Seibu's motion for in camera review and to compel the
production of documents is granted. KPMG's objections to the

production of Documents 1-75 and 192-195 on the grounds
for attorney-client privilege and work product are overruled.
These documents shall be produced to counsel for Seibu by

January 22, 2002 . 5

SO ORDERED.

All Citations

Not Reported in F.Supp.2d, 2002 WL 87461

Footnotes

1 By order dated September 5, 2001, the Court directed Seibu to submit a letter to KPMG “identifying specific
categories of documents that [it] seeks from the personnel files and stating the reasons why [it] seeks those
categories of documents.” See ORDER, 9/5/01 ¶ 3. Thereafter, Seibu narrowed its request to nine categories
of documents:

1. All documents relating to dates of employment, positions and titles, vacations, and leaves of absence.
2. All documents relating to performance evaluations of any nature, including peer reviews and potential
or actual disciplinary actions.
3. All documents relating to physical or mental health conditions, including substance abuse, that did
impair or affect, or might have impaired or affected, performance.
4. All documents relating to the Q-ZAR engagement.
5. All documents relating to Thomas Butler, Michael Boyle, or Robert Harris.
6. All documents relating to Creative Concepts Restaurants, Inc., Hard Rock Cafe (Canada), and/or
Doug Rasberry.
7. All documents relating to retirement or withdrawal/departure from KPMG, including reasons therefor.
8. All documents relating to Seibu Corporation, Andrew Adler, or Alan McDonald.
9. All documents relating to Entertainment Technologies, Inc., Fun Time Pizza, or the February 12, 1996
Share Purchase Agreement.

(Plf. Mot.App., Exh. 1 at 1-2). KPMG responded that it was unaware of any documents responsive to Items
3, 5, 8 & 9. Subject to its prior objections, KPMG agreed to produce all documents responsive to Items
1, 2, 4 & 7 created on or after January 1, 1994, “which are not protected by privilege or immunity from
discovery.” With respect to Item 6, KPMG stated that “the only responsive documents ... are privileged or
immune from discovery and will not be voluntarily disclosed.” (Id., Exh. 2 at 4-5).

2 Seibu also sought an in camera review and an order compelling the production of Documents 76-138.
However, KPMG withdrew its objections to those documents after the motion was filed.

3 KPMG has also tendered other documents for in camera review to help establish its privilege claims. (See
Def. Resp. at 5, n. 8 & Docs. 196-432). These documents, which are not the subject of the pending motion and
have not been provided to counsel for Seibu, constitute an improper ex parte communication with the Court.
See Remington Arms Co. v. Canales, 837 S.W.2d 624, 626 & n. 3 (Tex.1992) (party may not tender materials
in camera in order to establish a claim of privilege as to other documents). The Court will not consider these
documents for any purpose.
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4 Significantly, there is no evidence that either in-house or outside counsel saw many of the documents
generated as part of this investigation. This supports the conclusion that the decision to require Thompson
to withdraw from the firm was primarily an exercise of business judgment.

5 The resolution of the attorney-client privilege and work product issues pretermits consideration of Seibu's
waiver argument.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, C.D.
California, Southern Division.

Beverly SIGLER, Plaintiff,
v.

RICOH AMERICAS
CORPORATION, et al., Defendants.

Case No. SACV 08-01139 AG (ANx)
|

Signed 07/09/2009

Attorneys and Law Firms

Scott O. Cummings, Law Offices of Scott Cummings, Long
Beach, CA, for Plaintiff.

Mindy S. Novick, Sherry L. Swieca, Jackson Lewis LLP,
Allyson Laurette Johnson, Mindy Novick, Los Angeles, CA,
for Defendants.

ORDER GRANTING PLAINTIFF'S MOTION
TO COMPEL DEFENDANT RICOH AMERICAS

CORPORATION TO PROVIDE FURTHER RESPONSES
TO PLAINTIFF'S DOCUMENT REQUESTS (dkt. #19)

ARTHUR NAKAZATO, UNITED STATES MAGISTRATE
JUDGE

*1  On July 9, 2009, the Court held a hearing on Plaintiff's
motion to compel defendant Ricoh Americas Corporation
(“Ricoh”) to provide further responses to Plaintiff's first
set of document requests and related request for sanctions
(dkt. #19) (“Motion”). Scott Cummings of the Law Offices
of Scott Cummings appeared on behalf of Plaintiff. Sherry
Swieca of Jackson, Lewis LLP appeared on behalf of Ricoh.
After considering oral arguments and having considered the
parties’ respective contentions, the Motion is granted, and
the request for sanctions is denied, for the reasons discussed
below. Further, to the extent any of the following findings and
conclusions appear to conflict with oral rulings made at the
hearing, the terms of this Order control.

Plaintiff moves to compel Ricoh to produce an email dated
June 14, 2007, that Pamela A. DelGuercio, a Ricoh employee,
sent to two Ricoh human resources employees regarding

Plaintiff's termination; Plaintiff also seeks monetary sanctions
of $9,100 based upon Ricoh's alleged failure to provide
adequate responses to Plaintiff's first document requests.
(Motion at 2:11-22.)

DelGuercio sent the email the day before Plaintiff's
employment with Ricoh was terminated. In a privilege log
that Ricoh was previously ordered to provide to Plaintiff,
Ricoh represents the email was a responsive document and
that Ricoh was withholding it from production pursuant to
the attorney-client privilege even though DelGuercio and
the two recipients are not identified as attorneys. On the
other hand, Ricoh's privilege log suggests, without expressly
stating, the email contains confidential legal advice that was
communicated to DelGuercio or the two recipients that was
given by an individual named Allen Hans, who is identified as
Ricoh's Senior Vice President and General Counsel for Ricoh
Americas. Plaintiff disagrees with Ricoh's characterization,
and she argues Ricoh has not met its burden of showing the
email is being properly withheld pursuant to a valid attorney-
client privilege objection because Ricoh has not proffered
any facts to support the conclusory characterizations set
forth in Ricoh's privilege log. Plaintiff further asserts the
email constitutes a document that is responsive to several
requests contained in her first set of document requests that
Plaintiff served upon Ricoh, including request no. 15, which
asks Ricoh to produce Plaintiff's entire personnel file. (Joint
Stipulation (“JS”) at 1, 7.) Further, in a letter dated May 14,
2009, that Ms. Swieca sent to Mr. Cummings as part of a
Local Rule 37-1 pre-filing effort to eliminate the need for
Plaintiff to bring the pending Motion, Ms. Swieca expressly
represents the email was responsive to request no. 15, thereby
indicating the email was also contained in Plaintiff's personnel

file. (Cummings Decl. (dkt. #19-15), Ex. 10 at p. 2 thereof. 1/ )

*2  Ricoh has the burden of demonstrating that it
is withholding the email pursuant to a valid privilege
objection. Nonetheless, Ricoh completely failed to support
its opposing contentions in the JS by providing Plaintiff
with opposing declarations or other evidence in the time and
manner required by Local Rule 37-2.2. Instead, in response
to Plaintiff's supplemental memorandum, Ricoh filed an
untimely declaration from DelGuercio (dkt. # 21) that she
dated and signed on June 29, 2009, and which Ricoh did
not file until June 30, 2009. In relevant part, DelGuercio's
declaration states:
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During the day on June 14, 2007,
I contacted Ricoh's in-house General
Counsel to obtain legal advice.
Thereafter, on the evening of June
14, 2007, I sent an email to Ricoh
employees, Vice President of Human
Resources Debbie Patsky and Director
of Human Resources Operations
Glenn Floyd conveying the legal
advice I had obtained from Ricoh's
in-house General Counsel. I never
forwarded this email to anyone outside
of Ricoh.

Plaintiff filed an objection to the DelGuercio declaration
on the ground that Ricoh failed to proffer it in the time
and manner required by Local Rules 37-2.2. & 37.2-3.
(Objection (dkt. # 22) at 2:10-3:11.) During the hearing, the
Magistrate Judge stated that he found Plaintiff's objection
was meritorious because Ricoh failed to provide Plaintiff
with the DelGuercio declaration within five court days after
receiving Plaintiff's moving papers in violation of Local Rule
37-2.2. The Magistrate Judge also stated that he found it was
clear that Ricoh filed the tardy declaration in order to refute
Plaintiff's meritorious supplemental contention that Ricoh
has the burden of showing that Ricoh was withholding the
DelGuercio email pursuant to a valid attorney-client privilege
objection, and that Ricoh has failed to meet its burden.
(Plaintiff's Supp. Memo. (dkt. #20) at 2:17-28; 5:11-6:5.) The
Court further notes this is the second time Ricoh and its
counsel have acted in a tardy manner in connection with a
discovery dispute. The first time occurred when Ricoh failed
to provide Plaintiff with supplemental responses until the
day before the hearing on Plaintiff's first motion to compel.
Ricoh's tardiness and lack of respect for rules governing
discovery is unacceptable.

Accordingly, Plaintiff's Objection is sustained and the Court
will not consider the DelGuercio declaration.

During the hearing, the Magistrate Judge also explained that,
even if Ricoh had proffered the DelGuercio declaration in
a timely manner, he found it is still insufficient to support
Ricoh's position that the email constitutes an attorney-client
privileged communication because DelGuerico's statements
about the nature and scope of the purported legal advice

that she ostensibly obtained from Hans are far too vague,
ambiguous and conclusory. In response, Ricoh, through Ms.
Swieca, expressly and voluntarily withdrew the DelGuercio
declaration.

Based upon the foregoing, and particularly in light of
Ricoh's decision to withdraw the DelGuercio declaration,
the Court finds Ricoh has completely failed to satisfy its
burden of showing it is withholding the email pursuant to a
valid attorney-client privilege objection. Among other things,
Ricoh failed to meet its burden by providing Plaintiff and
the Court with: (1) a declaration from Hans that establishes

he is an attorney, 2/  that the communication he had with
DelGuercio that she alluded to in her email was made
in his capacity as Ricoh's general counsel, and that his
communication with DelGuercio was made in confidence
and was imparted pursuant to the attorney-client privilege;
and (2) a declaration from DelGuercio that corroborates
Hans's representations regarding his capacity, that she sought
the information she obtained from Hans in his capacity as
Ricoh's general counsel as opposed to his position as a
corporate officer, and that she understood the information
was being imparted to her in confidence as an attorney-
client communication bearing upon a legal issue that she had
about Ricoh's decision to terminate Plaintiff. Moreover, Ricoh
could have easily made a prima facie case without divulging
the precise nature of any confidential communication that is
ostensibly contained in DelGuercio's email.

*3  In this regard, and in response to the Court's request
that was made the day before the hearing, Ricoh produced
a copy of the 6/14/07 email for in camera review, which
the Court conducted. The email does not expressly state
or indicate that Hans is an attorney or that he conveyed
information to DelGuercio in his capacity as an attorney, let
alone in his capacity as Ricoh's general counsel. The email
does not state or reflect that it constitutes a confidential
communication because it contains an attorney-client
privileged communication, and it does not warn the recipients
to maintain the email in confidence because it contains
a privileged attorney-client communication. Although the
email alludes to an impression that Hans ostensibly expressed
to DelGuercio about Plaintiff's termination, as well as the
basis for his impression, the email itself does not clearly
establish that Hans's stated impression was given in his
capacity as an attorney as opposed to a corporate officer,
and the email does not disclose specifically what, if any,
legal advice was given. To the contrary, on its face,
the email indicates the dominant purpose of DelGuercio's
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communication with Hans was to discuss a business decision
-- Plaintiff's termination -- and to obtain approval for her
termination from a corporate officer of Ricoh. The decision
to terminate an employee constitutes a business, not legal,
decision. See Neuder v. Battelle Pacific Northwest National
Laboratory, 194 F.R.D. 289, 294 (D.C. Dist. 2000).

Separately and additionally, the Court finds the email is
subject to production because it is responsive to request no.
15 -- just as Ms. Swieca expressly represented to Plaintiff's

counsel 3/  -- and because Plaintiff has a right to inspect
any documents contained in her personnel file pursuant to
California Labor Code § 1198.5, which “gives employees
the right to inspect any personnel records that the employer
maintains relating to the employee's performance or to
any grievance concerning the employee.” (See also JS at
11:14-24.)

Accordingly, the Motion is granted. In light of the impending
discovery cut-off date, Ricoh is ordered to produce a copy of

the email to Plaintiff within 5 calendar days of the date of
this Order unless Ricoh files a written objection to the Court's
order within this time period and concurrently files an ex parte
application requesting the Magistrate Judge to stay Ricoh's
time to produce the email based upon Ricoh's intent to file a
motion for review of this Order with Judge Guilford, which
must be filed and served within ten calendar days of the date
of this Order.

Plaintiff's request for monetary sanctions is denied because,
with respect to the email, the Court finds the description Ricoh
provided in its privilege log comports with the requirements
of the Court's prior order.

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2009 WL 10698890

Footnotes

1 The pages of the exhibits attached to the Cummings Declaration are not sequentially numbered from the first
page of the declaration in the manner required by Local Rule 11-5.2. Also, the JS exceeds 10 pages but it
fails to have a table of authorities in violation of Local Rule 11-8.

2 The Magistrate Judge takes judicial notice that the California State Bar records, which are available on the
internet at www.calbar.ca.gov, establish that, if Hans is an attorney, he is not admitted to practice law in
California.

3 In the JS, which is signed by Allyson Johnson, one of Ricoh's other counsel, Ricoh contends the email was not
maintained in Plaintiff's personnel file notwithstanding Ms. Swieca's aforementioned written representation
that the email was responsive to request no. 15. (JS at 19:1-11.) Ricoh's unsubstantiated contention, like its
factually unsupported contentions about the email constituting an attorney-client privileged communication,
is not at all persuasive under the circumstances.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court,
N.D. Illinois, Eastern Division.

Keesha SMITH, Plaintiff,
v.

BOARD OF EDUCATION OF, the
CITY OF CHICAGO, Defendant.

No. 17 C 7034
|

Signed 06/19/2019

Attorneys and Law Firms

David A. Hemenway, Law Offices of David A. Hemenway,
Chicago, IL, for Plaintiff.

Giselle Bello May, Sarah K. Quinn, Susan Jane Best, J. Ernest
Mincy, III, Kathryn E. Kohls, Board of Education of the City
of Chicago Law Department, Chicago, IL, for Defendant.

MEMORANDUM OPINION AND ORDER

Jeffrey Cummings, United States Magistrate Judge

*1  Plaintiff Keesha Smith has brought a motion to compel
defendant Board of Education of the City of Chicago to
produce 18 documents that the Board has withheld or
redact based upon the attorney-client and/or work product
privileges. These documents are e-mails dated from March
3, 2017 to April 6, 2017 that were exchanged between Mary
Ernesti -- an attorney who holds a position within the Board's
Office of Employee Engagement -- and other members of the
Board's management. Plaintiff asserts that the documents are
not privileged because they concern business-related advice
that Ms. Ernesti was providing in her capacity as a human
resources professional (and not as an attorney representing
her client). Plaintiff further asserts that work product privilege
does not protect the documents over which the Board has
asserted the privilege because they were not prepared in
anticipation of litigation.

As the party claiming that its documents are privileged,
the Board has the burden of proving that at least one
of the privileges is applicable to each document. See,
e.g., BankDirect Capital Finance, LLC v. Capital Premium

Finance, Inc., 326 F.R.D. 176, 180 (N.D. Ill. 2018). The
Board asserts in its amended first privilege log (Dkt. 72-1)
that: (1) all of the e-mails are protected by the attorney-client
because they were created for the proposes of receiving and
providing legal advice relating to the discipline of plaintiff;
and (2) a number of the e-mails generated between March
3, 2017 and March 24, 2017 are also protected by the work
product privilege because they were created in anticipation of
litigation. Pursuant to this Court's May 28, 2019 Order, the
Board provided the documents in question to the Court for an
in camera review.

I. The Board Has Largely Failed To Meet Its Burden Of
Establishing That The E-Mails Are Protected By The
Attorney-Client Privilege
The attorney-client privilege applies:

(1) where legal advice of any kind
is sought; (2) from a professional
legal advisor in h[er] capacity as such,
(3) the communications relating to
that purpose, (4) made in confidence,
(5) by the client, (6) at his
instance permanently protected, (7)
from disclosure by himself or by the
legal advisor, (8) except the protection
can be waived.

United States v. Evans, 113 F.3d 1457, 1461 (7th Cir.
1997) (internal quotation marks omitted). “The claim of
privilege cannot be a blanket claim; [rather,] it must be
made and sustained on a question-by-question or document
by document basis.” United States v. White, 950 F.2d 426,
430 (7th Cir. 1991) (internal quotation marks omitted).
Furthermore, “because the privilege is in derogation of the
search for the truth, it is construed narrowly.” Evans, 113 F.3d
at 1461; White, 950 F.2d at 430.

Although “[t]he attorney-client privilege has long been
understood to protect corporate clients and counsel,” RBS
Citizens, N.A. v. Husain, 291 F.R.D. 209, 216 (N.D. Ill. 2013),
“[t]here is no presumption that a company's communications
with counsel are privileged.” EEOC v. BDO USA, L.L.P.,
876 F.3d 690, 696 (5th Cir. 2017). Indeed, “[i]t goes without
saying that documents do not become cloaked with the
lawyer-client privilege merely by the fact of their being
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passed from client to lawyer.” BankDirect, 326 F.R.D. at 180
(internal quotation marks omitted); BDO USA, 876 F.3d at
696. Instead, the “privilege is limited to situation in which
the attorney is acting as a legal advisor – business and
financial advice are not protected.” RBS Citizens, 291 F.R.D.
at 216 (citing to Burdon-Meeks v. Welch, 319 F.3d 897, 899
(7th Cir. 2003)); BDO USA, 876 F.3d at 696. Consequently,
“communications by a corporation with its attorney, who at
the time is acting solely in h[er] capacity as a business advisor,
[are not] privileged.” BDO USA, 876 F.3d at 696 (internal
quotation marks omitted).

*2  This Court acknowledges that the “expanded role of legal
counsel within corporations has blurred the lines between
business and legal advice” and that it is not always easy to
discern how advice from a person who happens to be an
attorney should be characterized. RBS Citizens, 291 F.R.D.
at 217 (internal quotation marks omitted); BankDirect, 326
F.R.D. at 181. Nonetheless, courts presume that where in-
house counsel is involved, “the attorney's input is more
likely business rather than legal in nature,” Lindley v. Life
Investors Insurance Co. of America, 267 F.R.D. 382, 389
(N.D. Okla. 2010), aff'd in part as modified, No. 08-CV-0379-
CVE-PJC, 2010 WL 1741407 (N.D. Okla. Apr. 28, 2010)
(citing cases), and “communications by a corporation with its
attorney, who at the time is acting solely in h[er] capacity as
a business advisor, [are] not privileged.” Neuder v. Battelle
Pacific Northwest National Laboratory, 194 F.R.D. 289, 292
(D.D.C. 2000) (internal quotation marks omitted); BDO USA,
876 F.3d at 696 (same). Consequently, “[w]hen an attorney
serves in a non-legal capacity ... h[er] advice is privileged only
upon a clear showing that [s]he gave it in a professional legal
capacity.” Marten v. Yellow Freight System, Inc., No. CIV. A.
96-2013-GTV, 1998 WL 13244 at *9 (D. Kan. Jan. 6, 1998);
Lindley, 267 F.R.D. at 390; Neuder, 194 F.R.D. at 295.

In this case, the Board asserts that the e-mails are
protected by the attorney client privilege because they
involve communications to and from attorney Mary Ernesti
regarding plaintiff's discipline and termination. Although
Ms. Ernesti reports to the Board's General Counsel, she
is employed as the Director of the Board's Office of
Employee Engagement. The mission of the Board's Office of
Employee Engagement “is to ensure effective administration
of employee grievances, collective-bargaining provisions,
Board policies and rules, and employee discipline to facilitate
compliance with statutory and contractual requirements.
[The Office's] main duties include advising principals and
other supervisors on employee discipline issues, presiding

over discipline hearings, and investigating and adjusting
grievances filed by labor unions.” Dkt. #66, at 13.

The Court has conducted an in camera review of the
documents in question and it finds that the communications
contained therein (with the exception noted below in
footnote 2) concern the process by which plaintiff was
placed on a performance improvement plan (“PIP”) and
ultimately terminated for what the Board considered to be
unacceptable conduct. The Court finds that Ms. Ernesti's
communications on these e-mails constituted non-privileged
business advice for the following reasons. First, decisions
concerning the discipline and termination of employees are
business decisions and “any legal advice sought or received
is incidental to considerations of what is most prudent
for the successful operation of the business.” Neuder, 194
F.R.D. at 293-94 (citing to Marten, 1998 WL 13244 at *8);
Sigler v. Ricoh Americas Corp., No. SACV0801139AGANX,
2009 WL 10698890 at *3 (C.D. Cal. July 9, 2009) (“The
decision to terminate an employee constitutes a business, not
legal, decision”); see also BDO USA, 876 F.3d at 693-94,
696-97 (reversing decision that all communications between a
corporation's HR manager and its counsel concerning, among
other things, the manager's investigations of discrimination
complaints and how to carry out her HR duties were per se
protected by the attorney-client privilege).

Second, notwithstanding the Board's characterizations in its

amended privilege log, 1  the input that Ms. Ernesti was
requested to provide or provided in these e-mail chains --
which concerned, for example, the scheduling of meetings
(BOE 361) and the contents of plaintiff's PIP and discipline
(BOE 367, 368) -- does not fit within the definition of
privileged legal advice. See, e.g., Lindley, 267 F.R.D. at 390
(“Privileged material has been defined as (1) an opinion on
law or (ii) legal services or (iii) assistance in some legal
proceeding”) (internal quotation marks omitted); In re Grand
Jury, 475 F.3d 1299, 1304 (D.C. Cir. 2007) (same); Board
of Education of Evanston Township v. Admiral Heating and

Ventilating, Inc., 104 F.R.D. 23, 34 (N.D. Ill. 1984) (same). 2

*3  Furthermore, the cases cited by the Board are
factually distinguishable. In Kodish v. Oakbrook Terrace Fire
Protection District, 235 F.R.D. 447 (N.D. Ill. 2006), for
example, an attorney attended a closed session meeting of
defendants' board where the decision to terminate the plaintiff
was discussed. The court held that “the mere attendance of
an attorney at [the] meeting d[id] not render everything said
or done at the meeting privileged.” Id., at 453. Indeed, the
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discussions regarding plaintiff's work history, the reasons
for defendants' decision to terminate him, and defendants'
expectations from an employee were not privileged and the
court found that only the “conversations among the board
members and their attorney about potential litigation risk
and legal strategy” were privileged. Id., at 453-54. The e-
mail communications in this case are analogous to the non-
privileged information in Kodish and the e-mails (with the
one noted exception) contain no discussion about “potential
litigation risk” or “legal strategy.” Similarly, in Marusiak v.
Adjustable Clamp Co., No. 01 C 6181, 2003 WL 2321311
(N.D. Ill. June 5, 2003), the court held that an attorney's legal
advice based on his review and study of a legal document
in response to defendant's request for that legal advice was
protected by the attorney-client privilege. Id., at *2; see also
Stafford Trading, Inc. v. Lovely, No. 05 C 4868, 2007 WL
611252 at *7 (N.D. Ill. Feb. 22, 2007) (limiting attorney-client
privilege to communications with counsel for the purpose of
obtaining or providing legal advice); Weeks v. Samsung Heavy
Industries, Ltd., No. 93 C 4899, 1996 WL 288511 at *2 (N.D.
Ill. May 30, 1996) (finding that law firm's billing statement
that reflected firm's role as defendant's “professional legal
advisor” was privileged).

Third, the e-mail chains in question do not bear the indicia
of communications that are intended to be protected by the
attorney-client privilege. For example, the e-mails do not
expressly state that Ms. Ernesti is an attorney or that she
was conveying information to the other members of the
Board's management in her capacity of an attorney. See
Sigler, 2009 WL 10698890 at *3. Rather, the e-mails reflect
that Ms. Ernesti was acting in her non-legal capacity as the
Director of the Office of Employee Engagement (see BOE
367). Moreover, these e-mails do not state or reflect that
they are confidential communications because they contain
attorney-client privileged communications and they do not
warn the recipients to maintain the e-mails in confidence
because they contain privileged communications. Sigler, 2009
WL 10698890 at *3.

Finally, a number of the e-mails in question were prepared
by non-attorneys and sent to other non-attorneys and Ms.
Ernesti for simultaneous review or were addressed to other
non-attorneys with a copy to Ms. Ernesti. As such, it cannot
be said that the primary purpose of these e-mails was to secure
legal advice. See, e.g., U.S. v. Cohn, 303 F.Supp.2d 672,
684-85 (D. Md. 2003); Neuder, 194 F.R.D. at 295; Pacamor
Bearings, Inc. v. Minehea Co., Ltd., 918 F.Supp. 491, 511
(D.N.H. 1996). Documents sent from one corporate officer to

another are not privileged merely because a copy is also sent
to counsel. BDO USA, 876 F.3d at 696.

In sum: the Court finds that the Board has failed to meet
its burden of establishing that the e-mails in question (with
the exception of the e-mail noted above in footnote 2) are
protected by the attorney-client privilege.

II. The Board Has Failed To Meet Its Burden Of
Showing That The Work Product Doctrine Shields The
E-Mails From Disclosure
The Board also asserts that many of the e-mails that were
prepared between March 3, 2017 and March 24, 2017 are
protected from disclosure by the work product privilege. “The
work product doctrine protects documents that an attorney or
a representative of a party prepares in anticipation of litigation
in order to prepare or analyze a client's case.” MSTG, Inc. v.
AT & T Mobility LLC, No. 08 C 7411, 2011 WL 221771, at
*2 (N.D. Ill. Jan. 20, 2011) (citing to Sandra T.E. v. S. Berwyn
School District 100, 600 F.3d 612, 618 (7th Cir. 2010)). The
work product doctrine

does not apply if the prospect of future
litigation was remote at the time the
document was created.... The mere fact
that litigation does eventually ensue
does not by itself, cloak materials
prepared by attorney.... Instead, the
work product doctrine applies only
when there was an identifiable
prospect of litigation because of
specific claims that have arisen. ...
To identify work product, courts are
directed to determine whether in light
of the factual context the document can
fairly be said to have been prepared
or obtained because of the prospect

of litigation 3 .... Materials created in
the ordinary course of business which
may have the incidental effect of being
helpful in litigation are not privileged
under the work product doctrine.

*4  RBS Citizens, 291 F.R.D. at 217 (internal quotation marks
and citations omitted). Furthermore, a party claiming that
a document is work product must show that the document
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was prepared because of the party's subjective anticipation of
litigation, as opposed to an ordinary business purpose, and
that the subjective anticipation was objectively reasonable.
Leazure v. Apria Healthcare Inc., No. 1:09-CV-224, 2010 WL
3895727 at * 3 (E.D. Tenn. Sept. 30, 2010). Finally, the Board
has the burden of showing that the work product doctrine
should apply. MSTG, Inc., 2011 WL 221771, at *2.

In this case, the e-mails that the Board asserts are protected by
the work product doctrine were sent prior to the date (April 3,
2017) when the Board placed plaintiff on the PIP. At the time
these e-mails were sent, the Board's “intent was for Plaintiff to
remain an employee and improve her performance.” Dkt. 72,
at 3. The Board does not argue that it subjectively expected
to become involved with litigation with plaintiff prior to the
date that it issued the PIP to her. Instead, the Board states
that “how Plaintiff would react to any type of discipline was
unknown and could lead to litigation, and in fact, did.” Dkt.
72, at 8. This is insufficient to meet the Board's burden. The
Court finds that the prospect of litigation prior to the issuance
of the PIP was remote. Most employees would not sue their
employer simply because they received a PIP, particularly
where (as here) the employer desired for the employee to
remain on its payroll. Moreover, the Board has offered no
evidence that it would have been objectively reasonable for it

to anticipate litigation because it issued a PIP to this particular
employee. The fact that litigation ultimately ensued does not
cloak the pre-PIP e-mails with protection by the work product
doctrine. See RBS Citizens, 291 F.R.D. at 217. Consequently,
for these reasons, the Court finds that the March 3, 2017
through March 24, 2017 e-mails are not protected by the
work product doctrine because they were not prepared in

anticipation of litigation. 4

CONCLUSION

For all of the above reasons, the Court grants in part
and denies in part plaintiff Keesha Smith's motion for in
camera inspection of documents and to compel production of
documents withheld or redacted on the basis of work product
or attorney client privilege. [65]. The Board is hereby ordered
to produce unredacted copies of the e-mails identified on its
amended first privilege log (with the exception of the April 5,
2017 e-mail identified in footnote 2, supra) on or before the
close of business on June 25, 2019.

All Citations

Not Reported in Fed. Supp., 2019 WL 2525890

Footnotes

1 The Board repeatedly states that the e-mails either request “legal advice” from Ms. Ernesti or that Ms. Ernesti
is providing “legal advice” to other members of the Board's management (Dkt. 72-1). However, courts have
repeatedly held that “simply describing a lawyer's advice as ‘legal’, without more, is conclusory and insufficient
to carry out the proponent's burden of establishing attorney-client privilege.” See BDO USA, 876 F.3d at 696;
Neuder, 194 F.R.D. at 297 (“a statement that legal advice was given is not a sufficient basis for claiming a
privilege when the document does not reflect that legal advice was given”).

2 There is one exception to this finding. In the e-mail sent from Christine DeLoach to Mijn Park and Ms. Ernesti
on April 5, 2017 (found on BOE 428), Ms. DeLoach requests a legal opinion and advice as what legal action
that should be taken in response to plaintiff's actions. This e-mail is covered by the attorney-client privilege
and it need not be produced.

3 To this point, documents that would have been created irrespective of litigation are not considered to be work
product. Caremark, Inc. v. Affiliated Computer Services, Inc., 195 F.R.D. 610, 614 (N.D. Ill. 2000).

4 Plaintiff concedes that documents prepared after she referenced her attorney on April 4, 2017 would have
been prepared by the Board in anticipation of litigation. Dkt. 73, at 3. However, the Board has waived its
right to assert that the work product doctrine protects any of the documents prepared on or after April 4 by
failing to assert in its first amended privilege log that the doctrine protects these documents. Dkt. 72-1, at 3;
Stafford Trading, 2007 WL 611252 at *7.
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motion for sanctions and a related motion to seal. 
Primarily at issue is whether certain email notes, 
interrogatory answers, and the briefs that discuss them 
contain information protected by the attorney-client 
privilege. Duke also seeks to redact or seal certain 
exhibits that Duke contends contain personnel 
information or are subject to confidentiality requirements 
under federal regulations. 

Duke's motions to seal will be granted for five 
documents that do not qualify as judicial records and 
therefore have no right to public access attached. 
Otherwise, Duke has not submitted sufficient [*3]  
evidence in support of its claims of confidentiality and 
has not shown why its interest in keeping the 
information secret is more important than the public 
interest in access to court records. For these remaining 
documents, Duke's motions are denied. 

 
I. Procedural Background 

In this qui tam lawsuit, plaintiff-relator Joseph M. 
Thomas contends that the defendants violated the False 
Claims Act in numerous ways in connection with 
allegedly falsified and non-existent research data 
created, maintained, and submitted in connection with 
government grants. Duke filed a motion for sanctions, 
Doc. 159, contending that counsel for the relator 
engaged in impermissible ex parte contacts with Duke 
employees. That motion has since been denied. See 
Text Order 08/03/2018 and Memorandum Opinion 
entered contemporaneously with this order. 

In connection with the sanctions motion, Duke sought to 
file certain exhibits under seal, asserting they contained 
information covered by the attorney-client privilege. Doc. 
161; Doc. 225-2. The relator objected to the motion to 
seal, Doc. 193, and responded to the motion for 
sanctions, Doc. 189 (redacted at Doc. 185).1 Duke 
seeks to seal some of the exhibits submitted by [*4]  the 

                                                 

1 In the first citation for each exhibit or brief at issue, the Court 
will provide a description of the document and identify the 
electronic CM-ECF docket number where the sealed 
unredacted exhibit or brief can be located. For those 
documents where Duke does not seek to seal the entire 
document, the Court will also provide the ECF docket number 
for the publicly available, redacted version in a parenthetical. 
When and if the document or brief is referenced again, the 
Court will provide the ECF docket number for the sealed, 
unredacted exhibit alone, without the description or the docket 
number to the redacted version. 

relator, as well as references to these exhibits in the 
relator's brief. See Doc. 201; Doc 196;2 Doc. 225. As to 
these additional materials, Duke continues to rely on the 
attorney-client privilege and also contends that some of 
the exhibits are subject to confidentiality requirements in 
federal regulations or contain confidential personnel 
information. See Doc. 225-3, 225-4. 

Accordingly, at issue are three sets of documents: (i) 
exhibits to Duke's Motion for Sanctions, Doc. 159, (the 
"Sanctions Exhibits"),3 (ii) parts of the relator's brief in 
opposition to Duke's motion for sanctions, Doc. 189, and 
some exhibits to the opposition brief (the "Sanctions 
Opposition Materials"),4 and (iii) exhibits to the Relator's 
Superseding Opposition to Duke's Motion to Seal, Doc. 

                                                 

2 The relator originally filed the motions to seal these 
documents, Doc. 174, Doc. 178, and Doc. 188, as required by 
LR 5.4(c) after conferring with Duke to confirm the degree of 
confidentiality. Duke has filed briefs in support of these 
motions, Doc. 201 and Doc. 196, as required under LR 5.4(d). 
3 The Sanctions Exhibits are listed in the chart at Doc. 225-2, 
and include: 

- The relator's interrogatory responses, Doc. 166 
(redacted at Doc. 159-2); 
- The relator's redacted interrogatory responses, Doc. 
165 (redacted at Doc. 159-5); 
- The relator's email notes, Doc. 164 (sought to be sealed 
in their entirety); 
- A meet and confer letter, Doc. 168 (redacted at Doc. 
159-10); 

- The relator's second supplemental [*5]  interrogatory 
responses, Doc. 167 (redacted at Doc. 159-11); and 
- The Schneider affidavit, Doc. 163 (redacted at Doc. 
159-12). 

4 The Sanctions Opposition Materials are listed in the chart at 
Doc. 225-4, and include: 

- Relator's Opposition to the Duke Motion for Sanctions, 
Doc. 189 (redacted at Doc. 185); 
- The relator's declaration, Doc. 190 (redacted at Doc. 
186); 
- The deposition of Barbara Theriot, Doc. 189-6 (redacted 
at Doc. 185-6); 
- The relator's interrogatory responses, Doc. 191-8 
(redacted at Doc. 187-8); 
- Deposition Exhibit 718, Doc. 189-11 (sought to be 
sealed in its entirety). 
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193, (the "Sealing Opposition Exhibits").5 See Doc. 225-
1 (Flowchart of motions to seal). 

 
II. Standard 

The public has an interest in transparent court 
proceedings, and courts have long held that the public 
has a right of access to judicial records. See Nixon v. 
Warner Communications, Inc., 435 U.S. 589, 597, 98 S. 
Ct. 1306, 55 L. Ed. 2d 570 (1978) ("It is clear that the 
courts of this country recognize a general right [*6]  to 
inspect and copy public records and documents, 
including judicial records and documents."). The public's 
right to access judicial records derives from the common 
law and the First Amendment. Rushford v. New Yorker 
Magazine, 846 F.2d 249, 253 (4th Cir. 1988). "While the 
common law presumption in favor of access attaches to 
all judicial records and documents, the First Amendment 
guarantee of access has been extended only to 
particular judicial records and documents." Stone v. 
Univ. of Md. Med. Sys. Corp., 855 F.2d 178, 180 (4th 
Cir. 1988).6 The presumption of access may be 
overcome, under the common law, "if competing 
interests outweigh the interest in access." Id. Under the 
First Amendment, on the other hand, "access may be 
denied only on the basis of a compelling governmental 
interest, and only if the denial is narrowly tailored to 
serve that interest." Id. (citing Rushford, 846 F.2d at 
253). 
                                                 
5 The Sealing Opposition Exhibits are listed in the chart at Doc. 
225-3, and include: 

- Deposition Exhibit 837, Doc. 176-10 (sought to be 
sealed in its entirety); 
- Deposition Exhibit 801, Doc. 176-18 (redacted at Doc. 
172-7); 
- Deposition Exhibit 804, Doc. 176-19 (redacted at Doc. 
172-8); 
- Deposition Exhibit 429, Doc. 176-21 (redacted at Doc. 
172-10); 
- Scheduling Email, Doc. 176-27 (sought to be sealed in 
its entirety); and 
- Exhibit 16 to the Declaration of Scott Sexton, Doc. 179 
(redacted at Doc. 177) (this document is not included in 
Doc. 225-3). 

6 The Court omits internal citations, alterations, and quotation 
marks throughout this opinion, unless otherwise noted. See 
United States v. Marshall, 872 F.3d 213, 217 n.6 (4th Cir. 
2017). 

When a party makes a request to seal judicial records, a 
district court "must comply with certain substantive and 
procedural requirements." Va. Dep't of State Police v. 
Wash. Post, 386 F.3d 567, 576 (4th Cir. 2004). 
Procedurally, the district court must (1) give the public 
notice and a reasonable opportunity to challenge the 
request to seal; (2) "consider less drastic alternatives to 
sealing"; and (3) if it decides to seal, make specific 
findings and state the reasons for its decision to seal 
over the alternatives. Id. "As to the substance, the 
district court first [*7]  must determine the source of the 
right of access with respect to each document, because 
only then can it accurately weigh the competing 
interests at stake." Id. 

As an initial matter, the Court notes that the motions to 
seal have been docketed since May 17, 2018 (Doc. 
161), May 31, 2018 (Doc. 174), June 1, 2018 (Doc. 
178), and June 11, 2018 (Doc. 188). Any interested 
party therefore has had sufficient time to intervene to 
contest any sealing order. The docket reflects that only 
the relator has opposed these motions to seal. Doc. 
193; Doc. 216; Doc. 212. Accordingly, the Court 
concludes that the "public notice" prerequisite to entry of 
a sealing order has been satisfied. See Stone, 855 F.2d 
at 181 (discussing use of docketing to comply with 
procedural requirements for sealing). 

 
a. Classification as Judicial Records 

Before considering whether a common law or First 
Amendment right of access has attached to documents, 
a court must first assess whether the materials at issue 
actually constitute "judicial documents and records." In 
re Application of U.S. for an Order Pursuant to 18 
U.S.C. Section 2703(D), 707 F.3d 283, 290 (4th Cir. 
2013). 

Judicial records are documents "filed with the objective 
of obtaining judicial action or relief," and which "play a 
role in the adjudicative process, [*8]  or adjudicate 
substantive rights." In re Application, 707 F.3d at 290-
91. To the extent the court does not rely on a document 
to reach its decision, the document is not a judicial 
record and no right of access applies. Hunter v. Town of 
Mocksville, 961 F. Supp. 2d 803, 806 (M.D.N.C. 2013) 
(citing In re Application, 707 F.3d at 290-91); see also 
United States v. Moussaoui, 65 F. App'x 881, 889 (4th 
Cir. 2003) (observing some court-filed documents "may 
not qualify as 'judicial records' at all"); In re Policy Mgmt. 
Sys. Corp., 67 F.3d 296 (table) [published in full-text 
format at 1995 U.S. App. LEXIS 25900], 1995 WL 
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541623, at *3-4 (4th Cir. Sept. 13, 1995) (holding that 
documents filed in connection with a motion to dismiss 
were not judicial records because they were not 
considered by the court in adjudication of the motion). 

Duke seeks to seal several Sealing Opposition Exhibits 
on which the Court has not relied in deciding whether to 
seal the Sanctions Exhibits.7 As explained in detail infra, 
an examination of the communications in the Sanctions 
Exhibits shows that Duke's proposed grounds for 
sealing them—attorney-client privilege—is tenuous at 
best, and Duke has not otherwise offered sufficient 
evidence to establish the privilege or shown that its 
interests outweigh the public's interest in open courts. It 
was thus unnecessary to review the exhibits submitted 
by the relator in support of his secondary position that 
any privilege had been waived.8 

Because the Court did not rely on these three Sealing 
Opposition Exhibits, they [*9]  are not judicial records 
and the public does not have a right to access them. 
Hunter, 961 F. Supp. 2d at 806 (citing In re Application, 
707 F.3d at 290-91); see also Moussaoui, 65 F. App'x at 
889. The Court will therefore grant the motion to seal, 
Doc. 174, as to these documents identified by CM-ECF 
docket number in footnote 7. If these documents are 
used to support or oppose a future motion, the Court 
may unseal them in the future. 

The Court has considered two Sealing Opposition 
Exhibits, a memorandum from Duke's Research 
Integrity Officer, Doc. 176-10, and a Scheduling Email, 
Doc. 176-27, that were directly relevant to the privilege 
question before the Court on the motion to seal and that 
provided helpful context. The Court has not identified 
any Fourth Circuit decision classifying exhibits to a 

                                                 
7 These include Deposition Exhibit 801, Doc. 176-18; 
Deposition Exhibit 804, Doc. 176-19; and Deposition Exhibit 
429, Doc. 176-21. Since these documents are not judicial 
records, the Court has not included a description of their 
content. 

8 See, e.g., Doc. 193 at 11 n.40 (citing to Deposition Exhibit 
801, Doc 176-18); id. at 11 n.41 (citing to Deposition Exhibit 
804, Doc. 176-19); id. at 12 n.47 (citing to Deposition Exhibit 
429, Doc. 176-21). While the Court need not definitely decide 
the issue of waiver, it is difficult to understand Duke's 
argument, given Duke's disclosure of these materials to 
outsiders with no mention of privilege by Duke for months. See 
United States v. Jones, 696 F.2d 1069, 1072 (4th Cir. 1982) 
(per curium) (noting that "[a]ny disclosure inconsistent with 
maintaining the confidential nature of the attorney-client 
relationship waives the attorney-client privilege"). 

motion to seal as "judicial records." However, courts in 
this circuit have found that documents filed to facilitate 
protective orders and other discovery motions do not 
qualify as judicial records. See, e.g., Ohio Valley Envtl. 
Coal. v. Elk Run Coal Co., 291 F.R.D. 114 (S.D.W. Va. 
2013) (finding a document filed to facilitate ruling on a 
protective order is not a "judicial record" triggering a 
First Amendment or common law right of public access, 
but denying the motion to seal because the document 
was not confidential and good cause did not exist to 
warrant a protective order); [*10]  Kinetic Concepts, Inc. 
v. Convatec Inc., No. 1:08-CV-918, 2010 U.S. Dist. 
LEXIS 32940, 2010 WL 1418312 (M.D.N.C. Apr. 2, 
2010) (finding exhibits to motions to compel and for a 
protective order are not judicial records, but applying the 
"good cause" standard under Rule 26(c) as well as the 
common law right to public access standard to grant in 
part and deny in part the motions to seal); see also 
Guessford v. Pa. Nat'l Mut. Cas. Ins. Co., No. 1:12-CV-
260, 2014 U.S. Dist. LEXIS 196577, 2014 WL 
12594127, at *2 (M.D.N.C. Sept. 30, 2014) (finding 
documents related to motions for summary judgment, 
sanctions, and in limine to be "judicial records" because 
"[e]ach set of documents was filed in connection with 
either a dispositive or non-dispositive motion, and each 
motion was filed with the objective of obtaining judicial 
action (namely, the granting of a motion other than a 
motion to seal)" (emphasis added)). 

While not a discovery motion per se, motions to seal 
concern procedural issues similar to those requesting 
protective orders: the manner and extent to which 
documents are disclosed to non-parties. Exhibits to 
motions to seal do not ordinarily help "adjudicate 
substantive rights," nor is it apparent that they usually 
"play a role in the adjudicative process." See In re 
Application, 707 F.3d at 290. The exhibits here are not 
proffered towards substantive issues in the case [*11]  
and the Court has not considered them in connection 
with the motion for sanctions. Accordingly, the Court 
finds that Doc. 176-10 and Doc. 176-27 do not qualify 
as "judicial documents," and no public right to access 
attaches. These documents may remain under seal. If 
these documents are used to support or oppose future 
motions, and thereby become judicial records, the Court 
may unseal them. 

The Sanctions Exhibits and the Sanctions Opposition 
Materials, on the other hand, have been filed in 
connection with a motion asking the Court to impose 
significant sanctions, including disqualification of 
counsel and exclusion of evidence. As this motion has 
the potential to affect the relator's substantive rights, the 
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accompanying exhibits are judicial records. See 360 
Mortg. Grp., LLC v. Stonegate Mortg. Corp., No. 5:14-
CV-310-F, 2016 U.S. Dist. LEXIS 68694, 2016 WL 
3030166, at *6 (E.D.N.C. May 25, 2016) (finding exhibits 
filed in connection with a motion to disqualify counsel to 
be judicial records).9 It is therefore necessary to 
consider whether the common law or First Amendment 
right to public access applies to the Sanctions Exhibits 
and the Sanctions Opposition Materials. 

 
b. Right of Public Access Standard 

The public right of access to judicial records is derived 
from "two independent [*12]  sources: the common law 
and the First Amendment." Va. Dep't of State Police, 
386 F.3d at 575. To determine whether the First 
Amendment provides a right to access, courts employ 
the "experience and logic" test, asking "(1) 'whether the 
place and process have historically been open to the 
press and general public,' and (2) 'whether public 
access plays a significant positive role in the functioning 
of the particular process in question.'" In re Application, 
707 F.3d at 291 (quoting Baltimore Sun Co. v. Goetz, 
886 F.2d 60, 64 (4th Cir. 1989)). When a motion is 
dispositive, such as for summary judgment, it is well 
established that materials submitted are subject to the 
First Amendment right of access. Va. Dep't of State 
Police, 386 F.3d at 578-79. The Fourth Circuit has 
further held that documents "filed with the objective of 
obtaining judicial action or relief," but not in connection 
with a dispositive motion, are judicial records generally 
subject to the common law right of access. In re 
Application, 707 F.3d at 290-91. 

The Fourth Circuit has not addressed whether the 
common law or First Amendment right of access 
attaches to documents filed in connection with a 
sanctions motion. One court has held that a sanctions 
motion is non-dispositive and the common law right of 
access applies, see Silicon Knights, Inc. v. Epic Games, 
Inc., 5:07-CV-275-D, 2010 U.S. Dist. LEXIS 59335, 
2010 WL 11566361, at *1 (E.D.N.C. June 15, 2010). 

                                                 
9 One of the exhibits submitted as part of the Sealing 
Opposition Exhibits, Doc. 179, was a duplicate of one of the 
Sanctions Exhibits, Doc. 167. Whether or not it was 
considered in connection with the motion to seal hardly 
matters, as it was considered in connection with the motion for 
sanctions. It too is a judicial record. The Court reminds the 
parties to avoid filing duplicates of exhibits already on the 
docket, especially if such filing will give rise to another motion 
to seal. 

However, that same court has held that in a motion to 
disqualify counsel, there is a First Amendment right of 
access. [*13]  360 Mortg. Grp., LLC, No. 5:14-CV-
00310-F, 2016 U.S. Dist. LEXIS 68694, 2016 WL 
3030166, at *6. 

As the 360 court noted, "pretrial civil proceedings are 
generally open to the public," and "the specific 
proceedings currently before the court—motions to 
allow withdrawal of counsel and to disqualify counsel—
have no history of secrecy." Id. In addition, a motion to 
disqualify counsel is 

in essence, a dispute over legal ethics. 
Transparency in this arena is undoubtedly 
beneficial. Despite the important role lawyers play 
in society's essential functions, the legal profession 
is largely self-regulating. On the relatively rare 
occasion the court is called to pass on questions of 
legal ethics, the public's ability to review the 
decisionmaking process serves to increase 
confidence in the judicial system, and to improve 
the accountability of individual members of the bar. 

360 Mortg. Grp., LLC, No. 5:14-CV-00310-F, 2016 U.S. 
Dist. LEXIS 68694, 2016 WL 3030166, at *6. 

The Court agrees with the logic of the 360 opinion. 
Because the motion for sanctions is essentially a motion 
to disqualify counsel, the Court concludes that the public 
has a First Amendment right of access to the materials 
filed in connection with the sanctions motion.10 

 
c. First Amendment Right of Access 

Under the First Amendment, "access may be denied 
only on the basis of a compelling governmental 
interest, [*14]  and only if the denial is narrowly tailored 
to serve that interest." Stone, 855 F.2d at 180. "The 
party seeking to limit public access bears the burden to 
show that sealing is appropriate." Syngenta Crop Prot., 
LLC v. Willowood, LLC, No. 1:15-CV-274, 2017 U.S. 
Dist. LEXIS 68131, 2017 WL 1745531, at *2 (M.D.N.C. 
May 4, 2017). This must be a "significant countervailing 
interest" that "outweighs the public's interest in 
openness." Id. To meet its burden, "[t]he party seeking 
to seal must provide specific reasons to support its 
position." Id. Accordingly, "[t]he First Amendment right of 
access cannot be overcome by [a] conclusory 

                                                 
10 The result in this case would be the same, however, even if 
the Court applied the lower common law right of access. 
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assertion." Press-Enter. Co. v. Superior Court, 478 U.S. 
1, 15, 106 S. Ct. 2735, 92 L. Ed. 2d 1 (1986). 

Claims of confidentiality for court filings cannot be made 
indiscriminately and without evidentiary support. Bayer 
CropSci. Inc. v. Syngenta Crop Prot., LLC, No. 13-CV-
316, 2013 U.S. Dist. LEXIS 196247, 2013 WL 
12137000, at *1 (M.D.N.C. Dec. 12, 2013). Statements 
in a brief are not evidence and are insufficient to justify a 
motion to seal. See Cochran v. Volvo Grp. N. Am., LLC, 
931 F. Supp. 2d 725, 730 (M.D.N.C. 2013); INS v. 
Phinpathya, 464 U.S. 183, 188 n.6, 104 S. Ct. 584, 78 
L. Ed. 2d 401 (1984) (declining to consider "[c]ounsel's 
unsupported assertions in respondent's brief" as 
evidence); Kulhawik v. Holder, 571 F.3d 296, 298 (2d 
Cir. 2009) ("An attorney's unsworn statements in a brief 
are not evidence."). 

 
III. Discussion 

In the various motions to seal, Duke maintains that 
certain exhibits should be sealed from disclosure on the 
grounds of the attorney-client privilege, confidentiality 
requirements arising out of federal regulations 
governing investigative information, and the protection 
of confidential [*15]  personnel information. 

Duke has identified only one document it contends 
should remain sealed because it contains personnel 
information: Doc. 176-21.11 This document was offered 
in opposition to Duke's motion to seal and was not, as 
indicated supra, considered by the Court in deciding that 
motion. As it is not a judicial record and will remain 
sealed for that reason, the Court has no need to 
examine the claim that it contains confidential personnel 
information. 

The remaining grounds, the attorney-client privilege and 
the protection of confidential investigative information, 
are considered below. 

 
a. The Attorney-Client Privilege 

In support of its motion for sanctions, Duke filed the 

                                                 

11 Although the chart in Doc. 225-4 also includes "Private 
Personnel Record" as the "Basis for Sealing" portions of the 
relator's interrogatory responses, Doc. 191-8, this ground is 
not asserted in Duke's brief in support of sealing this 
document. Doc. 196. As this contention is unsupported by the 
brief, the Court will disregard it. 

relator's answers to a Duke interrogatory in which the 
relator details, by date, conversations he had with co-
workers, Doc. 165, Doc. 166, Doc. 167, and Doc. 179, 
along with some emails about these conversations that 
the relator sent to himself shortly after they took place. 
Doc. 164. Duke contends that over twenty statements 
made by co-workers to the relator as reflected in these 
interrogatory answers and emails contain information 
protected by the attorney-client privilege and should be 
sealed.12 All but one of [*16]  these statements mention 
counsel for Duke, and the one exception references a 
meeting that a later statement indicates was scheduled 
by counsel for Duke. See Doc. 166 at 18 (May 30, 
2013). None of the statements are by a Duke lawyer 
directly to the relator or by the relator directly to a Duke 
lawyer. All of them are filtered through at least one of 
the relator's co-workers. 

Courts generally accept a claim of privilege as capable 
of overriding the presumption of public access and 
thereby justifying redaction of documents. See, e.g., 
Siedle v. Putnam Invs., Inc., 147 F.3d 7, 11 (1st Cir. 
1998); Publicker Indus., Inc. v. Cohen, 733 F.2d 1059, 
1073 (3d Cir. 1984); Hanson v. Wells Fargo Home 
Mortg., Inc., No. C13-0939, 2013 U.S. Dist. LEXIS 
149752, 2013 WL 5674997, at *3 (W.D. Wash. Oct. 17, 
2013); Travelers Prop. Cas. Co. of Am. v. Centex 
Homes, No. 11-3638, 2013 U.S. Dist. LEXIS 26241, 
2013 WL 707918, at *1 (N.D. Cal. Feb. 26, 2013); 
Armstrong v. Kennedy Krieger Inst., Inc., No. WDQ-11-
3380, 2012 U.S. Dist. LEXIS 60383, 2012 WL 1554643, 
at *6 (D. Md. Apr. 30, 2012). The Court assumes without 
deciding that the attorney-client privilege would justify 
sealing covered communications in most situations. 
Thus, the question before the Court is whether the 
information Duke seeks to seal falls within this privilege. 

 
1. Applicable Legal Standard 

Protection of client confidences is the reason behind the 
attorney-client privilege, Trammel v. United States., 445 
U.S. 40, 51, 100 S. Ct. 906, 63 L. Ed. 2d 186 (1980), 
and the privilege "protects only those disclosures 
                                                 

12 Duke also asks to seal portions of a meet and confer letter 
sent from Duke to the relator's counsel, Doc. 168, and the 
relator's declaration, Doc. 190, both of which describe the 
relator's interrogatory answers, as well as the affidavit of Alan 
Schneider, Doc. 163, which summarizes information contained 
in the relator's emails to himself. As these documents are 
overlapping in content with Docs. 164 to 167, this analysis is 
applicable to all. 
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necessary to obtain informed legal advice which might 
not have been made absent the privilege." Fisher v. 
United States, 425 U.S. 391, 403, 96 S. Ct. 1569, 48 L. 
Ed. 2d 39 (1976). The Fourth Circuit has emphasized 
that "the privilege is not absolute," but instead must be 
"strictly confined within [*17]  the narrowest possible 
limits consistent with the logic of its principle." Solis v. 
Food Emplrs. Labor Relations Ass'n, 644 F.3d 221, 226 
(4th Cir. 2011). 

Indeed, the published cases in this circuit generally 
arise in the context of testimony or other evidence from 
the attorney about statements by the client. See, e.g., 
United States v. Jones, 696 F.2d 1069 (4th Cir. 1982) 
(per curium); Hawkins v. Stables, 148 F.3d 379, 383 
(4th Cir. 1998).13 Nonetheless, it is clear that the 
privilege "may also be extended to protect 
communications by the lawyer to his client, agents, or 
superiors or to other lawyers in the case of joint 
representation, if those communications reveal 
confidential client communications." United States v. 
Under Seal, 748 F.2d 871, 874 (4th Cir. 1984). Many 
courts apply the privilege more broadly to statements by 
counsel to the client that relate to legal services. See, 
e.g., United States v. Christensen, 828 F.3d 763, 802-
03 (9th Cir. 2015) (discussing communications from the 
attorney to the client); Fed. Trade Comm'n v. Boehringer 
Ingelheim Pharm., Inc., 892 F.3d 1264, 1267 (D.C. Cir. 
2018) (applying privilege to "communications in which 
an attorney gives legal advice"). The Court assumes 
without deciding that the privilege would also cover 
statements by counsel that consist of confidential legal 
advice, even if the statement does not directly or 
indirectly disclose a client confidence. 

                                                 

13 As a result, the test for determining whether the privilege 
applies has generally been stated in this circuit in terms of 
communications made by a client to an attorney. In Hawkins, 
for example, the Fourth Circuit stated the following test for 
determining whether the attorney-client privilege applies: "The 
privilege applies only if (1) the asserted holder of the privilege 
is or sought to become a client; (2) the person to whom the 
communication was made (a) is a member of the bar of a 
court, or his subordinate and (b) in connection with this 
communication is acting as a lawyer; (3) the communication 
relates to a fact of which the attorney was informed (a) by his 
client (b) without the presence of strangers (c) for the purpose 
of securing primarily either (i) an opinion on law or (ii) legal 
services or (iii) assistance in some legal proceeding, and not 
(d) for the purpose of committing a crime or tort; and (4) the 
privilege has been (a) claimed and (b) not waived by the 
client." 148 F.3d at 383; see also Jones, 696 F.2d at 1072. 

Even so, the attorney-client privilege does not cover 
everything between a lawyer and a client and has 
significant limitations otherwise. "An attorney's 
involvement [*18]  in, or recommendation of, a 
transaction does not place a cloak of secrecy around all 
the incidents of such a transaction." In re Fischel, 557 
F.2d 209, 212 (9th Cir. 1977); accord United States v. 
Freeman, 619 F.2d 1112, 1119-20 (5th Cir. 1980). For 
example, "[t]he privilege only protects disclosure of 
communications; it does not protect disclosure of the 
underlying facts by those who communicated with the 
attorney." Upjohn Co. v. United States, 449 U.S. 383, 
395, 101 S. Ct. 677, 66 L. Ed. 2d 584 (1981). It does not 
cover the fact that an attorney-client relationship exists 
or the fact that the attorney undertook certain services 
on behalf of the client. See, e.g., Behrens v. Hironimus, 
170 F.2d 627, 628 (4th Cir. 1948). Similarly, an 
attorney's request for information or acts or statements 
of merely clerical significance are normally not 
privileged. Paul F. Rothstein & Susan W. Crump, 
Federal Testimonial Privileges § 2:11, n.3-4 (2d ed. 
2017). 

In addition, when an attorney does non-legal work for a 
client, communications in connection with that non-legal 
work are not privileged. See, e.g., Jones, 696 F.2d at 
1072-73 (doubtful that communications were 
confidential because the clients "retained the attorneys 
primarily for the commercial purpose of obtaining written 
tax opinions to include in their coal lease promotion 
brochures rather than for the purpose of obtaining legal 
advice for their own guidance as clients"); [*19]  In re 
Grand Jury Subpoenas dated March 9, 2001, 179 F. 
Supp. 2d 270, 291 (S.D.N.Y. 2001) (communications 
about non-legal issues such as public relations are not 
protected by the attorney-client privilege); Burton v. R.J. 
Reynolds Tobacco Co., Inc., 170 F.R.D. 481, 488 (D. 
Kan. 1997), on reconsideration in part, 175 F.R.D. 321, 
328 (D. Kan. 1997) ("A party may not cloak a document 
with a privilege by simply having business, scientific or 
public relations matters handled by attorneys, whether 
in-house or outside counsel."). The attorney-client 
privilege does not protect communications about 
business or technical data. See, e.g., Simon v. G.D. 
Searle & Co., 816 F.2d 397, 403 (8th Cir. 1987) 
(collecting cases). When a communication has multiple 
purposes, such as both a legal and a business purpose, 
most courts apply the "primary purpose" test to 
determine whether the communication is privileged. 
See, e.g., Boehringer Ingelheim Pharm., Inc., 892 F.3d 
at 1267. 

Finally, the participation of counsel in an internal 
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investigation does not "automatically cloak the 
investigation with legal garb." In re Grand Jury 
Subpoena, 599 F.2d 504, 511 (2d Cir. 1979). Indeed, 
when in-house or outside counsel undertakes an 
investigation for a client, communications may or may 
not be privileged, depending on the circumstances. See 
id.; compare In re Allen, 106 F.3d 582 (4th Cir. 1997) 
(finding communications between an attorney general 
and the outside counsel he hired to conduct an 
investigation of mismanagement in his office were 
protected by the attorney-client privilege because the 
hired attorney spent most of her time on legal rather 
than investigatory matters), with Allied Irish Banks v. 
Bank of Am., N.A., 240 F.R.D. 96 (S.D.N.Y. 2007) 
(finding outside counsel's draft investigative report and 
interview notes were not protected by the attorney-client 
privilege because it was not shown these materials were 
primarily or predominantly of a legal character or to 
convey legal advice). 

 
2. Analysis 

Initially, Duke did not make any effort to go through the 
twenty-plus communications on an individual basis to 
show that the individual communications disclose 
privileged information. See Doc. 162. Instead, Duke 
seemed to rely on two points applicable to all of the 
communications. 

First, [*20]  Duke contended that the relator conceded 
the privilege applied to these communications by 
redacting them in his first interrogatory responses, 
thereby shielding potentially privileged information from 
disclosure to Duke's codefendants. Doc. 162 at 7. 
However, as the relator points out, the evidence shows 
that these redactions were made "out of an abundance 
of caution" so that Duke would have the opportunity to 
claim privilege. Doc. 175-8 at 2. The relator explicitly 
reserved the right to object to privilege claims by Duke. 
Id. The relator's due consideration for another party's 
potential privilege claims does not constitute a 
concession that the materials are privileged. 

Second, Duke seemed to contend that the mere 
mention of counsel made these communications 
privileged. That is not the law, and indeed it would be 
inconsistent with the well-established rule that all 
testimonial or evidentiary privileges must be strictly 
construed. See United States v. Bolander, 722 F.3d 
199, 222 (4th Cir. 2013); see also Armen Adzhemyan & 
Susan M. Marcella, "Better Call Saul" If You Want 
Discoverable Communications: The Misrepresentation 

of the Attorney-Client Privilege on Breaking Bad, 45 
N.M. L. Rev. 477, 479 (2015) (noting and discussing 
"the myth that all communications with a lawyer [*21]  
are protected" by the attorney-client privilege). It also 
runs contrary to the well-established requirement that 
the proponent must show three facts in order for the 
attorney-client privilege to apply: first, that an attorney-
client relationship existed; second, that the particular 
communications at issue are privileged; and third, that 
the privilege was not waived. Jones, 696 F.2d at 1072. 
"The burden is on the proponent of the attorney-client 
privilege to demonstrate its applicability." Id. As 
discussed at some length supra, there are many 
reasons a communication by or with a lawyer would not 
be privileged. 

Duke's umbrella approach is particularly unhelpful in this 
case. A review of the communications disclosed in the 
interrogatory answers and the emails shows that all 
were repeated to the relator by various Duke co-workers 
and that they conveyed many different kinds of 
information with varying degrees of apparent 
involvement by counsel.14 As the discussion infra 
makes clear, the application of the law on attorney-client 
privilege to the individual communications here requires 
a communication-by-communication analysis. See 
Upjohn, 449 U.S. at 396-97 (application of privilege, 
such as attorney-client privilege, is determined on a 
case-by-case [*22]  basis). 

In its reply brief, after the relator pointed out the 
inadequacy of Duke's initial assertion of the attorney-
client privilege, Duke made another umbrella argument, 
contending that all of these statements by counsel were 
made "in the context of an ongoing investigation," while 
"Duke was represented by counsel," and that the 
"communications concerned either facts communicated 
to counsel for the purpose of overseeing and providing 
legal advice, or counsel's impressions, or counsel's 
instructions." Doc. 195 at 6. Some of the 
communications themselves belie these contentions 
and, as to the remainder, Duke has provided insufficient 
evidence to support its privilege claims. 

Beyond the interrogatory answers and emails 
themselves, Duke has submitted only one piece of 
evidence in support of these contentions: an affidavit 
from outside counsel concerning his participation in a 
meeting on September 9, 2014. See Doc. 161-1 
(Declaration of Frederick Robinson). In relevant part, 
                                                 
14 As noted supra, none of the attorney communications here 
came directly to the relator from a Duke lawyer. 
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Mr. Robinson avers that "[t]he purpose of this meeting 
was for outside counsel and our retained experts to (1) 
advise Duke researchers on the status of the 
government's investigation into allegations 
involving [*23]  Potts-Kant and (2) inform the 
researchers about the process of gathering information 
that would allow outside counsel to evaluate the 
positions Duke would take in defense of the 
investigation." Doc. 161-1 at ¶ 4. 

Duke has submitted no other evidence to indicate when 
counsel was retained or consulted to provide legal 
advice and assistance in connection with any 
investigation. It is apparent from the conversations as a 
whole as reported by the relator that, by some point in 
2014 or possibly earlier, Duke counsel was involved in 
some sort of investigation into the Foster Lab data 
problem, but it is not apparent that this investigation had 
a primary purpose of obtaining or providing legal advice. 
See Fisher, 425 U.S. at 403 (the privilege "protects only 
those disclosures necessary to obtain informed legal 
advice which might not have been made absent the 
privilege."); In re Kellogg Brown & Root, Inc., 756 F.3d 
754, 760, 410 U.S. App. D.C. 382 (D.C. Cir. 2014) 
(holding that when "a given communication plainly has 
multiple purposes," the appropriate test is whether 
"obtaining or providing legal advice [was] a primary 
purpose of the communication, meaning one of the 
significant purposes of the communication." (emphasis 
in original)). 

As other circuits have held, the participation of counsel 
in Duke's internal [*24]  investigation did not 
"automatically cloak the investigation with legal garb." In 
re Grand Jury Subpoena, 599 F.2d at 511. The Court 
might guess or assume that counsel's primary purpose 
in the investigation was to provide legal advice, or that it 
became so at some point before September 9, 2014, 
but assumptions and guesses are insufficient grounds 
for a factual finding and for keeping court records 
secret. 

Moreover, the relator submitted evidence that Duke's 
Research Integrity Officer (the "RIO") conducted the 
investigation. See Doc. 176-10 at 2 (2017 memorandum 
from the RIO indicating that an earlier "research 
misconduct investigation" resulted in a determination by 
Duke, not by counsel, that Ms. Potts-Kant "alone was 
responsible for the data falsification and fabrication"); 
see also Doc. 176-27 (referencing an "inquiry 
committee" interview). Indeed, the RIO memorandum 
does not mention any involvement of counsel in the 
initial investigation and reflects that Dr. Ledford, the co-

worker who had the most conversations with the relator, 
was not even interviewed in that initial investigation. 
Doc. 176-10 at 2. 

As to the communications before September 9, 2014, 
even if one assumes counsel had been retained to 
provide legal advice [*25]  and was speaking to the co-
workers as part of that legal work, much of the disclosed 
information is obviously not privileged. For example, one 
communication did nothing more than mention that 
Duke counsel wrote a letter to funding agencies, which 
cannot be confidential as the letter was mailed to third 
parties. Doc. 166 at 18 (June 4, 2013); see also id. at 21 
(June 25, 2013) (co-worker statement that Duke counsel 
wrote a letter to the National Institutes of Health stating 
that an investigation was underway). In another 
conversation, a Duke co-worker told the relator about a 
meeting researchers had with the RIO. Id. at 18 (May 
30, 2013). The co-worker did not mention any 
statements or participation by counsel, id., though a few 
days later she did mention that Duke counsel scheduled 
the meeting itself. Id. (June 3, 2013). Duke has 
submitted no evidence to show that counsel's 
involvement was anything other than ministerial, and 
there is nothing in the interrogatory answer itself that 
discloses a client confidence to counsel or any advice 
by counsel. Rothstein & Crump, supra § 2:11 ("[A]cts or 
statements of merely clerical significance, are normally 
not privileged."). 

Some of the purportedly privileged information is 
speculative opinion or commentary by the relator's co-
workers, not arguably [*26]  privileged advice from 
counsel. See, e.g., Doc. 166 at 21 (June 25, 2013) 
("Ledford also stated that she thinks that this letter [to 
the National Institutes of Health] would be the subject of 
Que's meeting with Duke counsel on the following day. . 
. ."); id. (July 1, 2013) ("Ledford said she thought Duke 
counsel was blaming Duke researchers for the Foster 
Lab data issue."); id. at 47 (August 5, 2014) ("Ledford 
also said that Duke researchers are not going to be 
'protected' if they leave Duke - the government 
investigators could 'just show up at their house.'"). Duke 
has not explained why the attorney-client privilege 
would cover such opinions by co-workers. 

Duke also appears to think that it can hide underlying 
factual information merely because the word "counsel" 
was used in the conversation. For example, in June 
2013, a co-worker told the relator that she was 
compiling and reviewing data at the request of Duke 
counsel. Doc. 166 at 20 (June 24, 2013). The fact that 
the co-worker compiled and reviewed data is not 
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covered by the attorney-client privilege, nor is the data 
itself. See Upjohn, 449 U.S. at 395 ("The privilege only 
protects disclosure of communications; it does not 
protect disclosure of the underlying facts by those who 
communicated with the attorney."). The fact that it was 
undertaken [*27]  at counsel's request might be 
privileged if, as previously noted, there were any 
evidence that counsel at that time had been retained to 
provide legal advice and that the data was needed to 
provide legal advice, but even so the underlying facts 
that the co-worker compiled and reviewed the data is 
not. See id. 

In another conversation that Duke alleges to be 
protected by privilege, the relator asked a co-worker if 
the co-worker thought Duke counsel would be involved 
in a particular process. Doc. 166 at 19 (June 5, 2013). 
The relator's question itself is certainly not privileged, as 
it was not made to counsel for the purpose of obtaining 
legal advice on behalf of Duke. Moreover, the co-worker 
did not answer the question. Id. Even if she had, it is 
doubtful the answer would be privileged. See Behrens, 
170 F.2d at 628 (finding the attorney-client privilege 
does not cover the fact that the attorney undertook 
certain services on behalf of the client). 

Finally, there were only four conversations between the 
relator and a co-worker on or after September 9, 2014, 
where Duke contends privileged information was 
disclosed. See Doc. 166 at 51 (September 9, 2014); id. 
at 53 (September 22, 2014; September 24, 2014); Doc. 
167 at 10-11 (September 17, 2014). Even as to some of 
these, the privileged nature is not obvious. See, e.g., 
Doc. 166 at 53 (September 22, 2014) [*28]  (co-worker's 
statement to the relator "that her impression was that 
external counsel is overwhelmed" does not convey any 
confidential information to counsel and does not appear 
to have been offered by the co-worker to counsel as 
part of Duke's effort to obtain legal advice). 

In other words, this is a case in which each purported 
communication has to be examined individually to 
determine if the attorney-client privilege applies. Upjohn, 
449 U.S. at 396-97 (application of privilege, such as 
attorney-client privilege, is determined on case-by-case 
basis). Duke has made little to no effort to do so. Duke's 
broadside privilege assertion is inappropriate where 
Duke has the burden of proof and in light of the need to 
apply the privilege narrowly so as to promote its 
purposes and no further.15 See Solis, 644 F.3d at 226 

                                                 

15 While there are some communications that appear on their 

(noting the need to confine the privilege within "the 
narrowest possible limits consistent with the logic of its 
principle."); Penn Mut. Life Ins. Co. v. Berck, No. DKC 
09-0578, 2010 U.S. Dist. LEXIS 86021, 2010 WL 
3294309, at *2 (D. Md. Aug. 20, 2010) (denying motion 
to seal allegedly privileged documents where movant 
offered only "barebones allegations" that the privilege 
applied). 

Duke has not supported the motions to seal with 
evidence and legal argument demonstrating that the 
attorney-client privilege covers each [*29]  of the 
purportedly privileged communications. A review of the 
communications shows that many are not, on their face, 
privileged. The public interest in access to exhibits 
purporting to support serious accusations of 
professional misconduct is high. Duke's overbroad and 
unsupported motion to seal the interrogatory answers, 
the emails, and any discussion of the answers and 
emails in briefs, declarations, or other documents is 
denied. 

 
b. The "Internal Investigation" Documents 

Duke seeks to seal four Sanctions Opposition Materials 
on the basis that these documents contain confidential 
information concerning Duke's internal research 
misconduct investigation. Doc. 196 at 8. These 
documents include the Relator's Opposition to Duke's 
Motion for Sanctions, Doc. 189,16 the deposition of 
Barbara Theriot, Doc. 189-6, portions of the relator's 
interrogatory responses, Doc. 191-8, and an email 
exchange from Ms. Theriot to the RIO. Doc. 189-11. 

Duke contends that sealing these documents is 
warranted on two grounds: first, that Duke is required by 
law to maintain the confidentiality of these documents or 
                                                                                     
face to give rise to stronger privilege arguments, putting aside 
the waiver issue, it is not the Court's job to make those 
arguments for Duke. The Court will not undertake work that 
counsel has declined to present. Cathey v. Wake Forest Univ. 
Baptist Med. Ctr., 90 F. Supp. 3d 493, 509 (M.D.N.C. 2015) 
(noting "it is not the court's job to undertake the analysis and 
legal research needed to support such a perfunctory 
argument."); Hughes v. B/E Aerospace, Inc., No. 1:12-CV-717, 
2014 U.S. Dist. LEXIS 29535, 2014 WL 906220, at *1 n.1 
(M.D.N.C. Mar. 7, 2014) ("A party should not expect a court to 
do the work that it elected not to do."). 
16 To the extent the redaction on page 13 of this document is 
also made on the basis of the attorney-client privilege, this 
redaction is rejected for the reasons stated supra in Section 
III.a. 
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certain statements within them under 42 C.F.R. §§ 
93.108, 93.300, 93.304; and second, that these 
documents should be sealed because [*30]  the Court 
has entered a protective order in this case protecting 
"proprietary business information" from disclosure to 
third parties. Doc. 196 at 8. Neither argument supports 
sealing. 

 
1. Applicable Legal Standard 

As discussed supra, the Sanctions Opposition Materials 
are subject to the First Amendment right of access. The 
party seeking to seal on the grounds of confidentiality 
must therefore provide specific reasons and evidentiary 
support to justify a motion to seal. Va. Dep't of State 
Police, 386 F.3d at 575; Bayer CropSci. Inc., No. 13-
CV-316, 2013 U.S. Dist. LEXIS 196247, 2013 WL 
12137000, at *1. Statements in a brief and conclusory 
assertions are insufficient to justify a motion to seal. See 
Cochran, 931 F. Supp. 2d at 730; Press-Enter. Co., 478 
U.S. at 15; INS, 464 U.S. at 188 n.6 (declining to 
consider "[c]ounsel's unsupported assertions in 
respondent's brief" as evidence). 

 
2. Protections under Federal Regulations 

Duke's assertion that federal regulations require the 
redacted portions to remain sealed is unpersuasive for 
two reasons. See 42 C.F.R. §§ 93.108, 93.300, and 
93.304. First, these provisions only require Duke to 
maintain the confidentiality of the identities of 
respondents, complainants, and research subjects in a 
misconduct inquiry or investigation, i.e., the identity of 
individuals. See 42 C.F.R. § 93.108(a) (West 2018) 
("Disclosure of the identity of respondents and 
complainants in research misconduct proceedings is 
limited, to the extent possible, [*31]  to those who need 
to know, consistent with a thorough, competent, 
objective and fair research misconduct proceeding, and 
as allowed by law."); 42 C.F.R. § 93.300 (West 2018) 
("Institutions under this part must . . . (e) Provide 
confidentiality to the extent required by § 93.108 to all 
respondents, complainants, and research subjects 
identifiable from research records or evidence[.]"); 42 
C.F.R. § 93.304 (West 2018) ("Institutions seeking an 
approved assurance must have written policies and 
procedures . . . that include . . . protection of the 
confidentiality of respondents, complainants, and 
research subjects identifiable from research records or 
evidence."). 

In the motions to seal, however, Duke proposes to 
redact or completely seal much more than just the 
identity of individuals; rather, Duke asks to shield from 
public view facts underlying central issues in this 
lawsuit. For example, Duke seeks to seal the email from 
a Duke employee to the RIO requesting guidance on 
resolving questionable data, Doc. 189-11, in its entirety 
instead of proposing redactions that would only withhold 
information identifying the employee. Doc. 188 at ¶ 6. 
Similarly, Duke proposes to redact the entire summary 
of false data in the relator's interrogatory [*32]  
response, Doc. 191-8 at 15-18, instead of just the 
names of those who identified the false data. Doc. 188 
at ¶ 6. These requests are not narrowly tailored and 
may be rejected on this basis. See Stone, 855 F.2d at 
180 (stating that requests to seal documents subject to 
the First Amendment right to public access must be 
"narrowly tailored"); see also Doc. 169 at 55 (statement 
of the Court during status conference that it will not 
provide a second chance to narrow overbroad motions 
to seal). 

Even if the proposed redactions were sufficiently 
narrow, Duke has made only a conclusory assertion in a 
brief that the individuals referenced in the documents 
are "complainants" covered under the C.F.R provisions. 
Duke did not provide any evidence to support a finding 
that these persons are "complainants" as that term is 
used in the regulations; nor did Duke dispute in its reply 
the relator's contention that Duke has not identified most 
of these individuals as "complainants" at all, and that the 
identities of the three individuals to whom Duke has 
given this label are already publicly available. Doc. 212 
at 6; Doc. 221 at 7.17 Instead, Duke shifts its argument 
to say that these protections apply to employee Barbara 
Theriot and others as [*33]  witnesses under Duke's 
obligation to "[t]ake all reasonable and practical steps to 
protect the positions and reputations of good faith 
complainants, witnesses and committee members and 
protect them from retaliation by respondents and other 
institutional members." 42 C.F.R. § 93.300(d) (West 
2018). 

Duke does not specify what harm to Ms. Theriot may 
result other than mentioning "potential retaliation." Doc. 
221 at 8. It is not clear upon examination of the 
statements by Ms. Theriot (the only witness Duke 

                                                 

17 Even if these provisions did apply to the individuals whose 
information is included in the materials sought to be sealed, 
the regulations provide for disclosure "as allowed by law." 42 
C.F.R. § 93.108(a) (West 2018). 
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addresses with specificity) in her email to the RIO, Doc. 
189-11, and her deposition, Doc. 189-6, that she would 
suffer any harm to her reputation as a result of 
disclosure. Ms. Theriot is merely asking for guidance on 
how best to proceed with concerns she has about data, 
and she does not make accusations of misconduct 
against any individual other than Erin Potts-Kant, Doc. 
189-11, who Duke had long since fired. The plaintiffs 
have already publicly identified Ms. Theriot in the 
Amended Complaint as someone with a significant role 
in the uncovering of research fraud at Duke. See, e.g., 
Doc. 25 at ¶¶ 41, 232, 235, 243, 258. Since "broad 
allegations of harm, unsubstantiated by specific 
examples of articulated [*34]  reasoning [are] not 
enough to overcome the strong presumption in favor of 
public access," GoDaddy.com LLC v. RPost Communs. 
Ltd., No. CV-14-126, 2016 U.S. Dist. LEXIS 38637, 
2016 WL 1158851, at *2 (D. Ariz. Mar. 24, 2016) 
(quotation omitted), this position is likewise unavailing. 
See also Press-Enter. Co., 478 U.S. at 15 ("The First 
Amendment right of access cannot be overcome by [a] 
conclusory assertion . . . .").18 

 
3. The Protective Order 

Duke also contends that the designation of documents 
as "confidential" under the Protective Order, Doc. 136, 
requires these documents to be sealed. Doc. 196 at 10. 
The designation of documents as confidential under a 
protective order does not require automatic sealing, as 
"courts in the Fourth Circuit have made it clear that the 
mere fact that a document was subject to a blanket 
protective order does not relieve the parties or a court of 
the obligation to comply with the Fourth Circuit's 
otherwise applicable sealing regimen." Colony Ins. Co. 
v. Peterson, No. 1:10-CV-581, 2012 U.S. Dist. LEXIS 
44132, 2012 WL 1047089, at *2 (M.D.N.C. Mar. 28, 
2012) (collecting cases). The Protective Order itself 
provides that covered documents are still subject to the 

                                                 

18 Duke's recasting of this argument in its reply, asserting that 
the disclosure of information that "may have been gathered 
throughout the research misconduct process" would serve to 
"chill" future investigations, is without merit for the same 
reasons. Doc. 221 at 3. Duke maintains this information 
should be protected to "encourage individuals to provide 
information and cooperate in misconduct investigations 
without the fear of their identities being made public or being 
subject to retaliation by others." Doc. 221 at 3 (emphasis 
added). As noted supra, Duke seeks to seal much more 
information than the identities of individuals, and this 
overbroad approach is rejected. 

Court's sealing regimen, stating that "this Order does 
not entitle [the parties] to file Confidential Information 
under seal," and that the Court's local rules on sealing 
must be followed [*35]  and "will control." Doc. 136 at ¶ 
1; see also id. at ¶ 15. 

While a party's designation of materials as "confidential" 
under a protective order may be relevant to whether the 
documents at issue have been treated as confidential, it 
does not relieve a party seeking to hide court records 
from the public from proving that such secrecy is 
appropriate. Litigants do not hold veto power over public 
access to the courts, even when they agree to secrecy. 
See Cochran, 931 F. Supp. 2d at 729; In re Violation of 
Rule 28(D), 635 F.3d 1352, 1358 (Fed. Cir. 2011); 
Sensormatic Sec. Corp. v. Sensormatic Elecs. Corp., 
455 F. Supp. 2d 399, 437-38 (D. Md. 2006). 

The motion to seal the Relator's Opposition to Duke's 
Motion for Sanctions, Doc. 189, the deposition of 
Barbara Theriot, Doc. 189-6, portions of the relator's 
interrogatory responses, Doc. 191-8, and Ms. Theriot's 
email to the RIO, Doc. 189-11, is denied. 

 
IV. Documents Filed Under Seal That Are Not 
Subject To Any Motion 

Duke has filed a number of briefs under seal as 
provided for in the Local Rules. See LR 5.4(b) ("[T]he 
Motion to Seal should also be supported by a Brief, 
which may be filed under seal . . . ."). This provision 
allows parties to substantively discuss the information 
they wish to redact or seal in detail without disclosing it 
on the public record. 

Four of these briefs—Doc. 162, Doc. 195, Doc. 196, and 
Doc. 221—were [*36]  filed under seal in support of 
Duke's motions to seal the Sanctions Exhibits, Doc. 161, 
and the Sanctions Opposition Materials, Doc. 188. As 
both of these motions will be denied, and the Sanctions 
Exhibits and Sanctions Opposition Materials will be 
unsealed, there is no need to keep the briefs discussing 
these materials under seal as well. Accordingly, the 
Court will also unseal the briefs at Doc. 162, Doc. 195, 
Doc. 196, and Doc. 221. 

The remaining two briefs—Doc. 201 and Doc. 224—
were filed under seal in support of Duke's motion to seal 
the Sealing Opposition Exhibits, Doc. 174, which will be 
granted. Although these briefs provide a general 
description of the Sealing Opposition Exhibits, they do 
not quote or otherwise disclose specific details from 
these exhibits. See, e.g., Doc. 201 at 1, 8, 11, and 13; 
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Doc. 224 at 4-5. Accordingly, the Court will unseal the 
briefs filed at Doc. 201 and Doc. 224 unless, within 5 
days of the entry of this Order, Duke files public copies 
of these briefs redacted only of the specific discussion 
of the Sealing Exhibits that remain under seal pursuant 
to this Order. 

 
V. Conclusion 

Courts should not keep their own records secret without 
a well-supported and [*37]  substantial reason that 
outweighs the deeply-rooted public right of access. 
Without open courts and transparency about the basis 
for court decisions, suspicions about arbitrary exercise 
of government power can take seed and grow, arbitrary 
decision-making can avoid public scrutiny, and parties 
can file unsupported motions with serious accusations 
of misconduct under cover of secret exhibits. Duke has 
not shown that the information it seeks to seal is 
protected by any privilege or that any other substantial 
reason supports the veil of secrecy Duke seeks to throw 
over these proceedings, which concern matters of 
serious public interest. Therefore, the motions to seal 
will be denied. 

It is ORDERED that the pending motions to seal are 
granted in part, denied in part, and deferred in part, as 
follows: 

1. The Motion to Seal at Doc. 161 is DENIED. On 
or after September 11, 2018, the Clerk shall unseal 
the documents filed at Doc. 166, Doc. 165, Doc. 
164, Doc. 168, Doc. 167, and Doc. 163. 

2. The Motion to Seal at Doc. 178 is DENIED. On 
or after September 11, 2018, the Clerk shall unseal 
Doc. 179. 

3. The Motion to Seal at Doc. 174 is GRANTED. 
The Clerk shall maintain the documents filed at 
Doc. 176-10 [*38]  (also at Doc. 201-1), Doc. 176-
18 (also at Doc. 201-2), Doc. 176-19 (also at Doc. 
201-3), Doc. 176-21 (also at Doc. 201-4), and Doc. 
176-27 (also at Doc. 201-5) under seal. 

4. The Motion to Seal at Doc. 188 is DENIED. On 
or after September 11, 2018, the Clerk shall unseal 
Doc. 189 (also at Doc. 196-5), Doc. 190 (also at 
Doc. 196-1), Doc. 189-6 (also at Doc. 196-2), Doc. 
191-8 (also at Doc. 196-3), and Doc. 189-11 (also 
at Doc. 196-4). 
5. On or after September 11, 2018, the Clerk shall 
unseal the briefs filed at Doc. 162, Doc. 195, Doc. 

196, and Doc. 221. 

6. On or after September 11, 2018, the Clerk shall 
unseal the briefs filed at Doc. 201 and Doc. 224 
unless, within five (5) days of this Order, Duke has 
filed redacted copies as directed herein. 

This the 4th day of September, 2018. 

/s/ Catherine C. Eagles 

UNITED STATES DISTRICT JUDGE 
 

 
End of Document 
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United States District Court,
S.D. Ohio, Western Division.

Michele WILKINSON, et al., Plaintiffs,
v.

GREATER DAYTON REGIONAL
TRANSIT AUTHORITY, et al., Defendants.

No. 3:11cv00247.
|

Signed March 11, 2014.

Attorneys and Law Firms

Claire W. Bushorn, Clement Tsao, Jennie Gayle Arnold, Cook
& Logothetis, LLC, David Marvin Cook, Cincinnati, OH,
Tiffany Roxane Reeves, William W. Leathem, Jacobs, Burns
Orlove & Hernandez, Chicago, IL, for Plaintiffs.

Matthew Roberts, Scott J. Bent, Baker & Hostetler LLP,
Daniel Jay Guttman, Rodger L. Eckelberry, Columbus, OH,
for Defendants.

ORDER

SHARON L. OVINGTON, United States Chief Magistrate
Judge.

I.

*1  This case is before the Court for in camera review of the
documents remaining at issue in Defendant Greater Dayton
Regional Transit Authority's privilege log. Pursuant to the
Court's previous Orders (Doc. # s 114, 131), Defendant has
submitted the documents along with a Memorandum (Doc.
# 124), and Plaintiffs have filed a Memorandum (Doc. #
134). See United States v. Zolin, 491 U.S. 554, 569, 109
S.Ct. 2619, 2629, 105 L.Ed.2d 469 (1989) (in camera review
of potentially privileged documents is a “practice ... well
established in the federal courts.”). Defendant has submitted
approximately 268 documents for in camera review. (Doc. #
124, PageID at 2762).

By way of very brief background, Plaintiffs claim that
Defendant violated their rights, and the rights of proposed
class members, under the Family and Medical Leave Act

in many ways. For instance, they claim that Defendant
wrongfully charged them with absenteeism and misuse of
medical leave; wrongfully required them to obtain second and
third medical opinions without reason to doubt the validity of
their medical certifications; and wrongfully imposed higher
medical certification and notification requirements than the
FMLA permitted.

II.

Defendant explains that the attorney-client privilege applies
to the withheld documents because the documents contain
more than six years of confidential communications between
Defendant and its outside legal counsel, who are labor—
and employment-litigation attorneys. The communications
arose during labor arbitrations and federal lawsuits and
in connection with unfair labor practice charges and
administrative agency complaints. Defendants maintain, “All
communications between GDRTA and outside litigation
counsel were for the purpose of seeking legal advice for labor
and employment issues.” (Doc. # 124, PageID at 2763).

Rule 26(b) (1) of the Federal Rules of Civil Procedure permits
discovery of “any nonprivileged matter that is relevant to
a party's claim or defense....” In general, the attorney-client
privilege precludes revelation of “legal advice ... sought from
a professional legal adviser in his capacity as such ... and
communications relating to that purpose....” Reed v. Baxter,
134 F.3d 351, 355 (6th Cir.1998). “It ‘exists to protect not
only the giving of professional advice to those who can act
on it but also the giving of information to the lawyer to
enable him to give sound and informed advice.’ ” Nilavar v.
Mercy Health Sys.-W. Ohio, 3:99cv00612, 2004 WL 5345311
at *2 (S.D.Ohio Mar.22, 2004) (Rice, D.J.) (quoting, in part,
Upjohn Co. v. United States, 449 U.S. 383, 390, 101 S.Ct.

677, 683, 66 L.Ed.2d 584 (1981)). 1

To trigger the attorney-client privilege, the communications
must relate to the purpose of obtaining or providing legal
advice and must be “made in confidence....” Reed, 134 F.3d at
355. The person or party seeking to invoke the attorney-client
privilege—here, Defendant—bears the burden of establishing
that it applies. See In re Columbia/HCA Healthcare Corp.
Billing Practices Litig., 293 F.3d 289, 294 (6th Cir.2002).
“The attorney-client privilege is ‘narrowly construed because
it reduces the amount of information discoverable during the
course of a lawsuit.’ ” Ross v. City of Memphis, 423 F.3d 596,
600 (6th Cir.2005) (citation omitted). A person or party may
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waive their right to exercise the privilege “by conduct which
implies a waiver of the privilege or a consent to disclosure.”
In re Columbia/HCA Healthcare, 293 F.3d at 294 (citations
omitted).

*2  The primary purpose of the attorney-client privilege is to
encourage “full and frank communication between attorneys
and their clients and thereby promote broader public interests
in the observance of law and the administration of justice.”
Upjohn Co. v. United States, 449 U.S. 383, 389, 101 S.Ct. 677,
682, 66 L.Ed.2d 584 (1981); see Ross v. City of Memphis, 423
F.3d 596, 600 (6th Cir.2005).

This purpose is served equally whether a corporation or
an individual is asserting the privilege. The attorney-client
privilege is “narrowly construed because it reduces the
amount of information discoverable during the course of a
lawsuit.” However, its scope must be determined in light of
its purpose of increasing full and frank communication.

Id. (internal citations omitted); see Upjohn, 449 U.S. at
389, 101 S.Ct. at 682; see Fausek v. White, 965 F.2d
126, 129 (6th Cir.1992) (“a corporation may claim an
attorney-client privilege to prevent an attorney from testifying
about confidential communications with the corporation as a
client”).

Defendant contends that communications between a client
and outside legal counsel are presumed to contain legal advice
and that a party challenging this presumption must provide
specific facts “showing that ‘the lawyer was employed
without reference to his knowledge and discretion in the
law.’ ” (Doc. # 124, PageID at 2765). Defendant relies
on and quotes from United States v. Chen, 99 F.3d 1495,
1501 (9th Cir.1996). But Chen is not controlling in this
District. Additionally, Defendant does not point to a case
decided by the United States Court of Appeals for the Sixth
Circuit addressing or holding that the presumption—called a
rebuttable assumption in Chen, 99 F.3d at 1501–02—applies
in situations similar to those at issue presently in this case.
Although Defendant also relies on Matter of Federated Dept.
Stores, 170 B.R. 331, 354 (S.D.Ohio 1994), that case does
not rely on a Sixth Circuit case specifically adopting the
presumption or rebuttable presumption Defendant seeks to
invoke. Such specificity is necessary because the Sixth Circuit
has repeatedly stated that the party advancing the attorney-
client privilege bears the burden of establishing it applies. In
re Columbia/HCA Healthcare, 293 F.3d at 294; see Ross v.
City of Memphis, 423 F.3d 596, 606 (6th Cir.2005) (citing
United States v. Dakota, 197 F.3d 821, 825 (6th Cir.1999));

In re Grand Jury Investigation, 723 F.2d 447, 450 (6th
Cir.1983). Plaintiffs are therefore correct that Defendant bears
the burden of establishing that the attorney-client privilege
applies to the documents at issue.

Defendant has organized its withheld documents into
three binders. In camera review of the documents in
Binders 1 and 2 confirms that each document contained,
or related to, communications to or from its outside
legal counsel in connection with administrative proceedings
or litigation matters, including labor arbitrations, federal
lawsuits, unfair labor practice charges, or administrative
agency complaints. The same is true of those documents
in Binder 3 that Defendant has designated as protected

by the attorney-client privilege. 2  All the documents
Defendant has designated as subject to the attorney-client
privilege involve or relate directly to communications
between Defendant and its outside legal counsel for the
purposes of obtaining and providing confidential professional
legal advice. Considering the documents individually and
collectively, the communications were often interrelated
by particular topic and timeframe, and thus reveal a
pattern of give-and-take between a corporate client who
is communicating with its legal counsel, and vice versa,
with the goal of ensuring that the client complies with the
FMLA and its accompanying Regulations. E.g., Exhibits
17–20 and 22; 148–149; 186, 189, and 192; 283–287.
Enforcing the attorney-client privilege here will encourage
Defendant and its counsel—as well as other employers facing
FMLA compliance issues—to engage in the open and frank
discussions necessary to promote FMLA compliance. The
attorney-client privilege fully embraces these documents.
“In light of the vast and complicated array of regulatory
legislation confronting the modern corporation, corporations,
unlike most individuals, ‘constantly go to lawyers to find
out how to obey the law,’ ... particularly since compliance
with the law in this area is hardly an instinctive matter.”
Upjohn, 449 U.S. at 392, 101 S.Ct. at 684 (citation omitted).
Although the area of law Upjohn refers to is tax law, FMLA
compliance is hardly an instinctive matter, particularly when
many employers must likewise comply with an array of
employmentrelated laws including, for example, Title VII, the

ADA, and HIPPA. 3

*3  In addition, the Binders contain draft documents (mostly
draft letters) prepared or analyzed by Defendant's outside
legal counsel as an integral part of their give-and-take
communications with Defendant. As noted above, Defendant
and its outside counsel engaged in such communications
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for the purposes of obtaining and providing confidential
professional legal advice with the goal of FMLA compliance.
As a result, the attorney-client privilege protects the
draft documents related to those communications. See
Reed, 134 F.3d at 355 (attorney-client privilege protects
“communications relating to ... [a party's] purpose” in
obtaining legal advice); see also Graff v. Haverhill N. Coke
Co., 1:09–CV–670, 2012 WL 5495514 at *23–34 (S.D.Ohio
Nov.13, 2012) (Litkovitz, M.J.) (applying attorney-client
privilege to draft documents); Guy v. United Healthcare
Corp., 154 F.R.D. 172, 178 (S.D.Ohio 1993) (King, M.J.)
(“Preliminary drafts of communications subsequently sent
to third parties, to the extent they reflect legal advice, are
covered by the attorney-client privilege.”).

Turning to the possibility of waiver, nothing in the documents
or in Defendant's privilege log tends to show that Defendant
or its outside counsel sent or otherwise disclosed the
privileged communications to third persons or entities. E.g.,
Exhs. 18, 20, 157, 183, 287, 470, 472, 493–96, 530.
Consequently, Defendant has not waived its right to invoke
the attorney-client. See Reed, 134 F.3d at 355 (attorney-client
privilege protects “communications relating to ... [a party's]
purpose” in obtaining legal advice).

Plaintiffs have previously maintained that the withheld
documents concern business advice in the form of routine
human resources and business-management matters, rather
than legal advice, and that the attorney-client privilege does
not apply to such business documents, in Plaintiffs' view.
(Doc. # 110, PageID at 2007–2009).

As a general matter, Plaintiffs are correct: “[T]he attorney-
client privilege ‘applies only to communications made to an
attorney in his capacity as legal advisor. ‘Where business
and legal advice are intertwined, the legal advice must
predominate for the communication to be protected.’ ”
Alomari v. Ohio Dep't of Pub. Safety, 2:11–CV–00613, 2013
WL 5180811 at *2 (S.D.Ohio Sept.13, 2013) (Deavers, M.J.)
(internal citation omitted). As a specific matter, Plaintiffs
are off-kilter: in camera review of the documents reveals
that the legal advice provided by outside counsel in the
documents predominates over other information. Indeed, it is
impossible to glean any substantive business advice given by
outside counsel on the face of the documents. The documents
do not contain communications with outside legal counsel
concerning the type of business—regional bus transportation/
public transit—Defendant engages in. Outside counsel is not
advising Defendant about how to operate a bus company or a

public-transit service. The documents do not contain business
advice on strategic topics, such as marketing, planning, or
operational strategies or goals. The documents are similarly
silent on operational tactics, such as what routes Defendant
should offer, what schedule its buses should run on, or what
fares it should charge. Contrary to Plaintiff's view, the fact that
the documents are informative about routine human resources
issues does not transform the legal advice outside counsel
provided on those matters into business advice.

*4  Accordingly, although narrowly construed, the attorney-
client privilege applies to the communications presently at
issue because the substance of those communications is well
within the scope of the privilege. Due to this, Plaintiffs are
not entitled to an order compelling Defendant to produce
the documents protected by the attorney-client privilege in
Binders 1, 2, and 3.

III.

Defendant asserts that the work-product doctrine applies to
13 documents in Binder 3.

Plaintiffs contend that Defendant could not have harbored a
subjective fear of litigation and did not have an objectively
reasonable basis for anticipating litigation when it prepared
the withheld documents as part of routine human-resources
functions. The work-product doctrine therefore does not
apply to the withheld documents, in Plaintiffs' view.

Defendant maintains, “if a document is prepared in
anticipation of litigation, the fact that it also serves as ordinary
business purpose does not deprive it of protection.” (Doc. #
124, PageID at 2773).

Rule 26(b) (3)(A) contains the work-product doctrine by
providing, “Ordinarily, a party may not discover documents
and tangible things that are prepared in anticipation
of litigation or for trial by or for another party or
its representative (including the other party's attorney,
consultant, surety, indemnitor, insurer, or agent).” “At its core,
the work-product doctrine shelters the mental processes of
the attorney, providing a privileged area within which he can
analyze and prepare his client's case.” United States v. Nobles,
422 U.S. 225, 238–39, 95 S.Ct. 2160, 2170, 45 L.Ed.2d 141
(1975). “Not even the most liberal of discovery theories can
justify unwarranted inquiries into the files and the mental
impressions of an attorney.” Hickman v. Taylor, 329 U.S. 495,
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510, 67 S.Ct. 385, 393, 91 L.Ed. 451 (1947); see Upjohn,
449 U.S. at 397–98, 101 S.Ct. at 686–87. “The doctrine is
designed to allow an attorney to ‘assemble information, sift
what he considers to be the relevant from the irrelevant facts,
prepare his legal theories and plan his strategy without undue
and needless interference ... to promote justice and to protect
[his] clients' interests.” In re Columbia/HCA Healthcare
Corp., 293 F.3d at 304 (quoting Hickman, 329 U.S. 495, 67
S.Ct. 385, 91 L.Ed. 451). The doctrine is likewise “concerned
with giving an attorney a sense of confidence that he or she
will not be required to reveal his or her theory of the case
prior to trial.” Melhelm v. Meijer, Inc., 206 F.R.D. 609, 614–
15 (S.D.Ohio 2002) (Rice, D.J.).

In the instant case, the 13 documents in Binder 3 withheld
under the work-product doctrine were not written by, sent
to, or received from Defendant's outside legal counsel; they
were internal emails written by, and exchanged between,
personnel in Defendant's human resources department and/
or management-level employees. “[T]he work product
protection under Rule 26(b)(3) is not limited to attorneys,
but has been extended to documents and tangible things
prepared by or for the party and the party's representative,
as long as such documents were prepared in anticipation of
litigation.” Roa v. Tetrick, 1:13–CV–379, 2014 WL 695961 at
*2 (S.D.Ohio Feb.24, 2014) (Litkovitz, M.J.) (citing Eversole
v. Butler County Sheriff's Office, No. 1:99–cv–789, 2001
WL 1842461, at *2 (S.D.Ohio Aug.7, 2001) (“Rule 26(b)
(3) is not limited solely to attorneys” and “documents and
things prepared by the party or his agent fall within the
work product rule.”) (other citations omitted). This much
is plain from the text of Rule 26(b)(3)(A), which precludes
one party from discovering “documents that are prepared in
anticipation of litigation or for trial by or for another party or
its representative....” Fed.R.Civ.P. 26(b)(3) (emphasis added);
see Roa, 1:13–CV–379, 2014 WL 695961 at *2. The issue
thus becomes whether the documents were prepared “in
anticipation of litigation or for trial....” Fed.R.Civ.P. 26(b)(3);
see, e.g., In re Professionals Direct Ins. Co., 578 F.3d 432,
439 (6th Cir.2009).

*5  A two-part inquiry controls whether a document has
been prepared “in anticipation of litigation or for trial”:
“(1) whether that document was prepared ‘because of a
party's subjective anticipation of litigation, as contrasted with
ordinary business purpose; and (2) whether that subjective
anticipation was objectively reasonable.” In re Professionals
Direct Ins. Co., 578 F.3d at 439 (quoting United States v.
Roxworthy, 457 F.3d 590, 594 (6th Cir.2006)). “[A] party

may satisfy its burden of showing anticipation of litigation
in any of the traditional ways in which proof is produced
in pretrial proceedings such as affidavits made on personal
knowledge, depositions, or answers to interrogatories, and
that the showing can be opposed or controverted in the same
manner.” Roxworthy, 457 F.3d at 597 (citation and internal
quotes omitted). Documents do not lose protection under the
work-product doctrine unless they “would have been created
in essentially similar form irrespective of litigation.” Id., 457
F.3d at 599; see Little Hocking Water Assn., Inc. v. E.I. Du
Pont De Mours & Co., Case No. 2:09cv1081, 2013 WL
607969 at *9 (S.D.Ohio Feb.19, 2013) (King, M.J .). Yet, “a
document can be created for both use in the ordinary course
of business and in anticipation of litigation without losing its
work-product privilege.” Roxworthy, 457 F.3d at 599.

In camera review of the 13 withheld documents reveals
that some were created after the date this case was filed
(July 18, 2011). (Exhibits 438, 439, 443, 448). In light of
this, and because the content of these documents deals with
FMLA matters that are part and parcel of this case, the
documents were created because of this litigation. As a result,
the documents were created with a subjective anticipation
of litigation which was objectively reasonable. The work-
product doctrine therefore protects these documents from
disclosure to Plaintiffs.

The other documents withheld by Defendant based on the
work-product doctrine concern FMLA matters that arose
before this case began but at a time when Defendant faced
pending or soon-to-be pending arbitration. (Exhs.141–147,
437, 625). The content of the documents reveals that they
were prepared in anticipation of arbitration with certain
employees and/or their labor union. Defendant contends
that the work-product doctrine's use of the term “litigation”
includes contractual grievance and arbitration proceedings;
for example, when a labor unions charges an employer
with statutory violations, “this amounts to ‘a potential
claim following an actual event or series of events that
reasonably could result in litigation.’ ” (Doc. # 124, PageID
at 2774). This is correct. Jumper v. Yellow Corp., 176
F.R.D. 282, 286 (N.D.Ill.1997); see Vigil v. Pueblo Sch.
Dist. No. 60, No. 11–CV–00834–CMA–BNB, 2012 WL
1278047 at *3 (D.Colo. Apr.16, 2012); U.S. Info. Sys., Inc.
v. Int'l Bhd. of Elec. Workers, 2002 WL 31093619 (S.D.N.Y.
Sept.17, 2002) (work-product doctrine shields documents
closely related to prior NLRB hearing); cf. United States
v. Leggett & Platt, Inc., 542 F.2d 655, 660 (6th Cir.1976)
( “work product doctrine applies to work produced in
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anticipation of other litigation....”). The content of these
documents reveals that they were created because of pending
or likely arbitration, which actually arose around the time
the documents were created. Defendant therefore held a
subjective anticipation of arbitration and its anticipation
was objectively reasonable. Consequently, the work-product
doctrine shields the documents from disclosure to Plaintiffs.

*6  IT IS THEREFORE ORDERED THAT:

For the above reasons, either the attorney-client privilege or
the work-product doctrine protects the documents Defendant
has submitted for in camera review. Plaintiffs, therefore, are
not entitled to an Order compelling Defendant to produce
those documents.

All Citations

Not Reported in F.Supp.3d, 2014 WL 953546

Footnotes

1 Because Plaintiffs raise claims under federal law (the FMLA), “federal common law determines the extent of
the privilege.” Moss v. Unum Life Ins. Co., 495 Fed. App'x 583, 595 (6th Cir.2012) (citing Fed.R.Evid. 501;
Swidler & Berlin v. United States, 524 U.S. 399, 403, 118 S.Ct. 2081, 141 L.Ed.2d 379 (1998)).

2 Binder 3 contains other documents purportedly protected by the work-product doctrine.
3 Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e–2, et seq.; the Americans with

Disabilities Act of 1990, 42 U.S.C. 12101, et seq.; and the Health Insurance Portability and Accountability
Act of 1996, Pub.L. No. 104–191, 110 Stat.1936.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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2019 WL 3995941

UNPUBLISHED OPINION. CHECK COURT RULES
BEFORE CITING.

Superior Court of North Carolina,
Wilkes County.
Business Court.

WINDOW WORLD OF BATON ROUGE, LLC;
Window World of Dallas, LLC; Window World of Tri

State Area, LLC; and James W. Roland, Plaintiffs,
v.

WINDOW WORLD, INC.; Window
World International, LLC; and

Tammy Whitworth, Defendants.
Window World of St. Louis, Inc.; Window World of
Kansas City, Inc.; Window World of Springfield/

Peoria, Inc.; James T. Lomax III; Jonathan Gillette;
B & E Investors, Inc.; Window World of North

Atlanta, Inc.; Window World of Central Alabama,
Inc.; Michael Edwards; Melissa Edwards; Window
World of Central PA, LLC; Angell P. Wesnerford;

Kenneth R. Ford, Jr.; World of Windows of
Denver, LLC; Rick D. Rose; Christina M. Rose;

Window World of Rockford, Inc.; Window World
of Joliet, Inc.; Scott A. Williamson; Jennifer L.
Williamson; Brian C. Hopkins; Window World
of Lexington, Inc.; Tommy R. Jones; Jeremy
T. Shumate; Window World of Phoenix LLC;
James Ballard; and Toni Ballard, Plaintiffs,

v.
Window World, Inc.; Window World

International, LLC; and Tammy Whitworth,
Individually and as Trustee of the Tammy

E. Whitworth Revocable Trust, Defendants.

15 CVS 1
|

15 CVS 2
|

August 16, 2019

1. THIS MATTER is before the Court upon the following
motions and related matters in the above-captioned cases: (i)
Plaintiffs' Motion for Finding of Waiver of Attorney-Client
Privilege and Work-Product Doctrine as to Certain Topics
(the “Waiver Motion”); (ii) Plaintiffs' Motion to Compel and

Motion for Sanctions for Defendants' Wrongful Assertions
of Privilege (the “Motion to Compel” and, together with the
Waiver Motions, the “Privilege Motions”); (iii) Defendants
Window World, Inc. and Window World International,
LLC's (together, “WW”) Motion to Preclude Consideration
and/or Strike Portions of the Affidavit of Sean Gallagher
(the “Motion to Strike,” and, together with the Privilege
Motions, the “Motions”). Also before the Court are (i)
WW's Rule 53(g) Exceptions to Report of Special Master
(“WW's Exceptions”) and (ii) Plaintiffs' Exceptions to Special
Master's Report (“Plaintiffs' Exceptions,” and, together with
WW's Exceptions, the “Exceptions”).

2. Having considered the Motions and the Exceptions, the
parties' briefs in support thereof and in opposition thereto,
the relevant materials associated with the Motions and the
Exceptions, the January 3, 2019 report of the Special Master
(the “Master's Report”), and the arguments of counsel at the
hearings on August 22, 2018 (the “August 22 Hearing”) and
December 19, 2018 (the “December 19 Hearing”) on the
Motions, the Court, in the exercise of its discretion and for
good cause shown, hereby rules upon the Motions and the
Exceptions as set forth below.

Attorneys and Law Firms

Brooks, Pierce, McLendon, Humphrey & Leonard LLP, by
Charles E. Coble, Robert J. King III, Benjamin R. Norman,
Jeffrey E. Oleynik, and Andrew L. Rodenbough, and Keogh
Cox & Wilson, Ltd., by Richard W. Wolff, John P. Wolff,
III, and Virginia J. McLin, for Plaintiffs Window World of
Baton Rouge, LLC, Window World of Dallas, LLC, Window
World of Tri State Area LLC, James W. Roland, Window
World of St. Louis, Inc., Window World of Kansas City, Inc.,
Window World of Springfield/Peoria, Inc., James T. Lomax
III, Jonathan Gillette, B & E Investors, Inc., Window World
of North Atlanta, Inc., Window World of Central Alabama,
Inc., Michael Edwards, Melissa Edwards, Window World of
Central PA, LLC, Angell P. Wesnerford, Kenneth R. Ford, Jr.,
World of Windows of Denver, LLC, Rick D. Rose, Christina
M. Rose, Window World of Rockford, Inc., Window World
of Joliet, Inc., Scott A. Williamson, Jennifer L. Williamson,
Brian C. Hopkins, Window World of Lexington, Inc., Tommy
R. Jones, Jeremy T. Shumate, Window World of Phoenix
LLC, James Ballard, and Toni Ballard.

Laffey, Leitner & Goode LLC, by Mark M. Leitner, Joseph S.
Goode, Jessica L. Farley, Sarah E. Thomas Pagels, and John
W. Halpin, and Manning, Fulton & Skinner, P.A., by Michael
T. Medford, Judson A. Welborn, Natalie M. Rice, and Jessica
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B. Vickers, for Defendants Window World, Inc. and Window
World International, LLC.

Bell, Davis & Pitt, P.A., by Andrew A. Freeman and Alan M.
Ruley, for Defendant Tammy Whitworth.

Wilson Ratledge, PLLC, by Reginald B. Gillespie, Jr., for
non-party Anna Elizabeth Vannoy.

ORDER AND OPINION ON PLAINTIFFS'
PRIVILEGE MOTIONS, WINDOW WORLD
DEFENDANTS' MOTION TO STRIKE, AND

PARTIES' RULE 53(G) EXCEPTIONS TO

SPECIAL MASTER'S REPORT [Public] 1

Bledsoe, Chief Judge.

I.

FINDINGS OF FACT 2

*1  3. WW is in the business of selling and installing
windows, doors, and siding. It operates several store locations
and also franchises its business around the country. Plaintiffs
in these actions are various Window World franchisees
and franchisee owners. Plaintiffs allege, among other
things, that WW (i) intentionally withheld information that
Plaintiffs were entitled to receive under the Federal Trade
Commission's (“FTC”) Franchise Disclosure Rule, see 16
C.F.R. § 436.2, (ii) required Plaintiffs to execute “license
agreements” that purportedly concealed and disclaimed the
franchise relationships between WW and Plaintiffs, and (iii)
misrepresented pricing and rebate information concerning
purchases from suppliers, including Associated Materials,
Inc. (“AMI”).

*2  4. At issue in Plaintiffs' Privilege Motions are various
documents that WW claims are protected by the attorney-
client privilege and/or work-product immunity doctrine.
Specifically, through the Motion to Compel, Plaintiffs seek to
compel from WW certain documents that Plaintiffs contend
WW improperly withheld on the basis of privilege and
request that the Court impose sanctions for WW's improper
privilege assertions. Through the Waiver Motion, Plaintiffs
seek an order finding that WW waived the attorney-client
privilege and the protections of work-product immunity as
to all documents generated before November 1, 2011 that
generally relate to WW's contemplated compliance with state

and federal franchise laws. Plaintiffs assert that two grounds
exist for finding WW waived any privilege or protection
applicable to these documents: (i) WW's voluntary production
of certain 2011 WW Board minutes and (ii) the crime-fraud
exception to the attorney client privilege. In addition to their
subject matter waiver arguments, Plaintiffs also contend that
WW waived privilege as to certain documents based on WW's
two-year delay in initiating a claw-back of those documents.
The Court heard arguments on the Privilege Motions at the
August 22 Hearing, at which all parties and non-party Anna
Elizabeth “Beth” Vannoy (“Ms. Vannoy”) were represented
by counsel.

*3  5. By Order and Opinion dated September 28, 2018 (the
“In Camera Review Order”), the Court, in the exercise of its
discretion and for good cause shown, concluded that an in
camera review of certain documents was necessary to assess
the propriety of WW's claims of privilege and to assist the
Court in resolving the Privilege Motions. See Window World
of Baton Rouge, LLC v. Window World, Inc., 2018 NCBC
LEXIS 102, at *14–15, 2018 WL 4693955 (N.C. Super. Ct.
Sept. 28, 2018). With the consent of the parties, the Court
appointed the Honorable W. David Lee (“Judge Lee,” the
“Special Master,” or “Master”) to conduct the in camera
review by order dated October 12, 2018. Based on that review,
Judge Lee submitted his Master's Report on January 3, 2019.

6. Through the parties' respective Exceptions, each brought
pursuant to Rule 53(g) of the North Carolina Rules of Civil
Procedure, WW and Plaintiffs separately take exception to
certain findings and conclusions set forth in the Master's
Report. After full briefing, the parties stipulated to a waiver
of any hearing rights under Rule 53 through a joint letter
to the Court dated March 18, 2019. After consideration
of the parties' briefing and submissions in connection with
the Exceptions, the Court concludes, in the exercise of its
discretion, that a hearing will not assist the Court in resolving
the Exceptions. The Court therefore rules on the Exceptions
without a hearing as permitted by Business Court Rule
(“BCR”) 7.4.

7. Finally, through the Motion to Strike, WW requests that the
Court strike and/or decline to consider portions of the affidavit
of WW's former employee, Sean Gallagher (“Gallagher”),
which Plaintiffs submitted as an exhibit in support of their
Waiver Motion (the “Gallagher Affidavit”). The Court heard
arguments on the Motion to Strike at the December 19
Hearing, at which all parties were represented by counsel.
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8. The Motions and the Exceptions are now ripe for
resolution.

A. Relevant Factual Background
9. As early as 1998, WW entered into contracts titled
“franchise agreements” with various store owners. (See Pls.'

Br. Supp. Waiver Mot. Ex. A, at 1–25, ECF No. 447.2.) 3

Beginning in the early 2000s, however, WW began titling
its contracts with store owners, including Plaintiffs, as
“licensing agreements.” According to Plaintiffs, by no later
than May 2010, WW knew that its business relationships
with these store owners, including Plaintiffs, were properly
characterized as franchisor-franchisee relationships under

applicable federal law. 4  Plaintiffs argue that despite this
knowledge, WW presented at least seventeen contracts to
Plaintiffs between May 2010 and May 2011 that were
titled “licensing agreements,” each of which expressly
and fraudulently disclaimed the existence of a franchisor-
franchisee relationship with Plaintiffs. (See Pls.' Br. Supp.
Waiver Mot. Ex. G, at 64–66, ECF No. 447.8.) Plaintiffs
further contend that WW knowingly and intentionally

violated the FTC's Franchise Disclosure Rule 5  by failing
to provide to Plaintiffs the required Franchise Disclosure
Documents (“FDDs”). According to Plaintiffs, WW used its
in-house counsel, Ms. Vannoy, to perpetrate these alleged
frauds.

*4  10. Ms. Vannoy was hired as WW's in-house counsel in
June 2010, (B. Vannoy Dep. 25:22–26:5, ECF No. 447.10),
within a month of when Plaintiffs claim WW knew it was
operating franchisor-franchisee relationships with Plaintiffs.
Ms. Vannoy had previously worked as an attorney at WW's
primary outside law firm, Vannoy, Colvard, Triplett &
Vannoy, since 2008. Shortly after she began working in-house
at WW, Ms. Vannoy went on maternity leave from July 2010
through October 2010. (B. Vannoy Dep. 202:8–15.)

11. According to Ms. Vannoy, at some point around May
2010, while she was working at her former law firm, she
began conducting “due diligence to learn what [she] could
about franchise systems to prepare [her] to meet with”
a franchising attorney concerning WW. (B. Vannoy Dep.
136:23–139:16; see B. Vannoy Dep. 140:11–13 (“Q. Why
were you doing the due diligence? A. It was suggested
to me that I look into it at some point.”), 141:1–7 (“[Q.]
Who suggested that? A. Jay Vannoy.”).) As part of those
preparations, Ms. Vannoy avers that she “started gathering
information based on what [she] had learned would go into”

an FDD. (B. Vannoy Dep. 124:21–23, 125:16–23. But see B.
Vannoy Dep. 127:10–15.)

12. Over a year later, in June 2011, Ms. Vannoy and her
husband, John “Jay” Vannoy (“Mr. Vannoy”), WW's outside
counsel and a member of WW's Board of Directors (the “WW
Board”), met with Ritchie Taylor (“Taylor”), an attorney
with Manning, Fulton & Skinner, P.A. in Raleigh with
significant experience in franchising issues, to obtain legal
advice concerning WW's obligations under franchise laws.
(B. Vannoy Dep. 82:14–16.) Ms. Vannoy avers that, before
meeting with Taylor, WW did not know whether federal
franchise law applied to WW's business relationships with its
store owners, including Plaintiffs. (B. Vannoy Dep. 226:9–24;

see J. Vannoy Dep. 94:9–14, ECF No. 483.7; McBride 6  Dep.
133:5–14, ECF No. 483.5.)

13. Ms. Vannoy and others at WW aver that after meeting with
Taylor, WW decided to convert from a licensing system to a
franchise system and that the conversion was accomplished
in the fall of 2011. (B. Vannoy Dep. 179:3–181:12; J. Vannoy
Dep. 71:1–7, 122:23–123:5; McBride Dep. 291:25–292:6;

Whitworth 7  Dep. 251:1–7, ECF No. 483.8. But cf. B. Vannoy
Dep. 105:8–16 (“Q. [W]as there a change in the way business
was done that caused [WW] to become a franchise system? ....
A. And once again, I'll just say I don't know. As I sit here
today, I don't know.”).)

14. In October 2011, WW sent letters to Plaintiffs and
the other store owners operating under purported licensing
agreements acknowledging that WW had “failed to comply
with Federal and State Laws” by not presenting the store
owners with an FDD prior to their purchase of a WW
“license” (i.e., franchise). (Pls.' Br. Supp. Waiver Mot. Ex. K,
ECF No. 447.12.) It is undisputed that WW did not provide an
FDD to any Plaintiff until October 2011. (Cf. Wellborn Aff.
Supp. WW's Mot. Recons. Ex. R, ECF No. 621.18.)

B. WW's Conduct in Discovery
15. In April 2016, several months after the parties began
rolling document productions, WW claims it learned that a
large number of documents WW had previously produced to
Plaintiffs in discovery were inadvertently and inappropriately
coded as not confidential, privileged, or eligible for redactions
based on privilege. (Goode Aff. ¶ 20, ECF No. 577.) As a
result, on April 28, 2016, WW's counsel informed Plaintiffs'
counsel via telephone that WW intended to invoke the claw-
back provision of the Court's July 31, 2015 Protective Order
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to claim privilege on these documents. 8  (Goode Aff. ¶ 22; see
Protective Order 6, ECF No. 68.) The next day, WW's counsel
served a letter on Plaintiffs' counsel indicating that WW was
clawing back 320 previously produced documents (the “2016
Claw-back”). (Goode Aff. ¶ 23.) Two weeks later, on May
11, 2016, WW relinquished its claim of privilege on 50 of the
320 documents identified in the 2016 Claw-back, leaving 270
documents subject to the claw-back. (Goode Aff. ¶ 26.)

*5  16. WW contends that after the 2016 Claw-back, WW's
counsel investigated the scope of the inadvertent disclosure
leading to the claw-back and established a secondary review
process (the “Secondary Review”) to re-review all documents
previously reviewed by the outside attorney WW contends
inappropriately coded the documents subject to the 2016
Claw-back. (Goode Aff. ¶ 24.) According to WW, on May
11, 2016, WW's counsel completed the Secondary Review
and determined that an additional 375 documents should
be clawed-back, and that 48 other documents should be
subjected to a third-pass review. (Goode Aff. ¶ 27.) WW
contends, however, that its counsel “inadvertently failed to
pull the documents flagged by May 11, 2016 into a third-pass
review set” due to “numerous time-sensitive tasks, motion
practice, and discovery deadlines[.]” (Goode Aff. ¶ 28.)

17. Nearly two years later, in the course of preparing for
the April 19, 2018 deposition of Ms. Vannoy, WW's counsel
“noticed that a number of documents in the binder prepared
for counsel's deposition-preparation session with Ms. Vannoy
appeared to be privileged communications[.]” (Goode Aff.
¶ 43.) WW's counsel asserts that WW “concluded that 24
documents in the binder were inadvertently produced and
should have been clawed back ... and identified [an additional]
4 documents that required partial claw back.” (Goode Aff.
¶ 45.) WW further contends that, on April 9, 2018, WW's
counsel “discovered for the first time that more than 400
documents from the 2016 Secondary Review had been
marked as needing claw-back ... in May of 2016, but had not
yet been clawed back.” (Goode Aff. ¶ 46.)

18. On April 13, 2018, without advance notice to Plaintiffs
and just days before Ms. Vannoy's deposition, WW's counsel
sent Plaintiffs' counsel a second claw-back letter identifying
336 documents that WW contended had been “inadvertently
produced” and now required claw-back (the “2018 Claw-
back”). (Goode Aff. ¶ 48; see Pls.' Resp. Goode Aff. 5, ECF
No. 583.) While WW contends that the 2018 Claw-back “was
the result of a realization on April 9, 2018 that the 2016
[C]law-back had not been fully completed,” (Goode Aff.

¶ 66), the 2018 Claw-back included at least 50 documents
that were not produced until after the 2016 Claw-back
had been initiated, (Pls.' Resp. Goode Aff. 2–3; see Pls.'
Br. Supp. Mot. Compel 5, ECF No. 449). Thus, together
with the 320 documents sought in the 2016 Claw-back,
WW initiated clawback to a remarkable 656 documents
that it previously had produced. In response to numerous
objections by Plaintiffs, WW ultimately relinquished its claim
of privilege and released—in full or with redactions—a
significant number of the 2018 Claw-back documents on

April 17, May 18, and June 27, 2018. 9  (Goode Aff. ¶¶ 52,
57, 59, 64.)

19. As required by the Case Management Order (the “CMO”),
WW logged documents that it withheld in whole or in part on
either a privilege log or a privilege redaction log (together, the

“Logs”). 10  As early as February 2017, WW acknowledged to
Plaintiffs that its Logs were incomplete. (Pls.' Br. Supp. Mot.
Compel Ex. G, ECF No. 449.8.) Although WW committed
to providing Plaintiffs with updated Logs by June 30, 2017,
(Goode Aff. ¶ 40), WW did not provide updated Logs until
April 13, 2018 (the “2018 Logs”)—the same day as the
2018 Claw-back, (Goode Aff. ¶ 41). WW's counsel attributes
the fourteen-month delay to the “extensive work in this
litigation.” (Goode Aff. ¶ 40.)

20. WW's 2018 Logs contain numerous document
descriptions that are materially different from the descriptions
included in prior Logs. The document descriptions in
the 2018 Logs contain considerably less detail than prior
versions, and Plaintiffs argue that many descriptions were
“suspiciously altered.” (Pls.' Resp. Goode Aff. 12.) In
particular, although WW's earlier Logs from February
2017 (the “2017 Logs”) included document descriptions
referencing franchise disclosures as early as May 2010, (see
Pls.' Br. Supp. Mot. Compel Exs. D, F, ECF Nos. 449.5,
449.7), WW revised the 2018 Logs to omit all pre-October
2011 references to franchising.

C. In Camera Review
*6  21. Through the Motion to Compel, Plaintiffs requested,

among other things, that the Court or a special master
conduct an in camera review of (i) 280 documents that were
included in the 2018 Claw-back for which Plaintiffs challenge
WW's assertion of privilege (the “Challenged Claw-back
Documents” or “CCDs”) and (ii) all documents identified on
WW's 2018 Logs (a total of approximately 1,500 documents).
As reflected in the In Camera Review Order, the Court
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concluded that an in camera review of certain documents was
necessary to assess the propriety of WW's claims of privilege
and to assist the Court in resolving the Privilege Motions.
See Window World of Baton Rouge, LLC, 2018 NCBC
LEXIS 102, at *14–15, 2018 WL 4693955. Specifically, the
Court ordered the Master to conduct an in camera review
of (i) the 280 Challenged Claw-back Documents and (ii)
approximately 10% of the documents identified in WW's
2018 Logs (the “Sample Log Documents” or “SLDs” and,
together with the Challenged Claw-back Documents, the
“Review Documents”). Id. at *19–20. The Court deferred
ruling on the Privilege Motions pending the results of the in
camera review.

22. Consistent with the In Camera Review Order, the
parties submitted for the Special Master's consideration
a Joint Factual Background Statement (the “Joint Factual
Background”), which included competing Statements of
Additional Material Facts. (See Joint Factual Background

Statement [hereinafter “JFB”].) 11  WW also tendered
electronic and hard copies of the Review Documents to the

Special Master. 12

23. After conducting his review, Judge Lee submitted his
Special Master's Report on January 3, 2019. The Report
set forth the Master's findings and conclusions as to (i)
the propriety of WW's claim of privilege for each Review
Document and (ii) the accuracy and adequacy of the
document descriptions in WW's 2018 Logs for each Sample
Log Document. (See Special Master's Report [hereinafter
“Master's Rpt.”], ECF No. 684.)

24. As to the Challenged Claw-back Documents, the Special
Master concluded as follows:

The undersigned has determined that one hundred sixty-
six (166) of the [280 Challenged Claw-back Documents]
may properly be considered privileged. The undersigned
has further determined that eighty-seven (87) of the [280
Challenged Claw-back Documents] are not privileged. Of
the [280 Challenged Claw-back Documents] there were
an additional twenty-five (25) Documents wherein each
“document” consisted of multiple communications, usually
in the form of emails, involving non-privileged third
party communications as well as privileged attorney-
client communications....

There were two (2) [Challenged Claw-back Documents]
as to which attorney work product was asserted. The

undersigned determined one Document was protected by
the work product doctrine and the other Document was
not protected by that doctrine.

[T]he undersigned also assessed the nature of the thirty-
six (36) [Challenged Claw-back Documents] wherein it
is noted that the privilege claim has been relinquished.
The undersigned determined that thirty (30) of these

Documents were not privileged. 13

*7  (Master's Rpt. 5.)

25. As to the Sample Log Documents, the Special Master
concluded as follows:

The undersigned has determined that
seventy-six (76) of the [150 Sample
Log Documents] are privileged. The
undersigned has further determined
that forty-six (46) of the [150 Sample
Log Documents] are not privileged.
The remaining twenty-eight (28)
[Sample Log Documents] include
“documents” containing multiple
communications, a portion of which
are not privileged and a portion of
which may properly be considered to

be privileged. 14

(Master's Rpt. 21.)

26. The Special Master also made findings concerning the
accuracy and adequacy of WW's document descriptions for
the Sample Log Documents in the 2018 Logs, concluding as
follows:

The undersigned has determined that seventy-four (74)
of the [150 Sample Log Document] descriptions are
accurate, and that seventy-six (76) of the [150 Sample Log
Document] descriptions are inaccurate.

[T]he email descriptions overwhelming[ly] utilize catch
phrases such as “regarding legal advice” or “relating
to legal compliance” without reference to the specific
subject of the email. The undersigned has determined that
no less than ninety-five (95) of the [150 Log entries
associated with the Sample Log Documents] describe an
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email or draft as either regarding or relating to “legal
advice.” (Presumably, all [150 Sample Log Documents]
are regarding or relating to legal advice.) Such a description
provides no enlightenment and renders the entry wholly
inadequate in affording an adverse party a fair opportunity
to assess the validity of the privilege claim. Moreover,
at least thirty (30) of the [150 Sample Log Documents]
merely describe the document as a “draft.” Such a
description likewise fails to identify the subject matter
of the communication sufficient to demonstrate why the
privilege applies.

*8  The undersigned has determined that only four (4)
of the [150 Sample Log Document] descriptions provide
sufficient detail of the subject matter of the Document
to arguably permit an assessment as to why the privilege
applies.

(Master's Rpt. 21.)

27. After reviewing the Master's Report and carefully
examining the Sample Log Documents that the Master
identified either as not privileged or as containing non-
privileged communications, the Court determined, by order
dated January 17, 2019 (the “January 17 Order”), that WW
should have an opportunity to present argument and evidence,
on a sealed and ex parte basis, concerning its assertion
of privilege as to forty-two specifically identified Sample
Log Documents the Special Master had determined were
inappropriately withheld from production (the “Identified

Sample Log Documents”). 15

28. By letter to the Court dated January 18, 2019, WW
requested that the Court allow WW to file exceptions to
the Master's Report pursuant to Rule 53(g). The Court
held a telephone conference with counsel for all parties
on January 23, 2019 to address the issues raised in WW's
January 18, 2019 letter. By Order dated January 24, 2019,
the Court concluded that the January 17 Order should be
modified, and the Court authorized WW to submit a brief
and supporting materials setting forth its position as to the
forty-two Identified Sample Log Documents (the “Sample
Log Submission”) and to permit both WW and Plaintiffs to
submit exceptions to the Master's Report.

29. WW submitted its Sample Log Submission on February
11, 2019. (See WW's Br. Sample Docs., ECF No. 692.)
WW's Rule 53(g) Exceptions, which incorporate WW's
Sample Log Submission by reference, also were submitted
on February 11, 2019. (See WW's Rule 53(g) Exceptions

Report Special Master [hereinafter “WW's Exceptions”], ECF
No. 697.) WW specifically takes exception to the Master's
privilege determinations as to (i) the forty-two Identified
Sample Log Documents; (ii) sixteen additional Sample

Log Documents; 16  and (iii) fifty-six Challenged Claw-

back Documents. 17  WW also asserts a general exception
to the Master's conclusions that the Sample Log Document
descriptions in the 2018 Logs were inaccurate and/or
inadequate.

*9  30. Plaintiffs filed their Rule 53(g) Exceptions on
February 11, 2019. (See Pls.' Exceptions Special Master's
Report [hereinafter “Pls.' Exceptions”], ECF No. 690.)
Plaintiffs contest the Master's rulings on seventy-three

Challenged Claw-back Documents. 18

31. WW has withdrawn its claim of privilege to a number
of the Review Documents. As noted previously, WW
relinquished its privilege claim to 36 of the 280 Challenged

Claw-back Documents prior to the in camera review. 19

Moreover, in a footnote to WW's Exceptions, WW indicated
that it “will agree to produce” seven additional Challenged

Claw-back Documents and one Sample Log Document. 20

(WW's Exceptions 6 n.8.) In addition, on April 15, 2019, WW
relinquished its privilege claim as to Challenged Claw-back
Document No. 281. (WW's Notice Withdrawal Exceptions &
Privilege Claims Challenged Document No. 281, ECF No.
707.) Thus, as of the date of this Order and Opinion, WW has
relinquished its claim of privilege as to forty-four Challenged
Claw-back Documents and one Sample Log Document.

II.

CONCLUSIONS OF LAW

A. Attorney-Client Privilege and Work-Product Immunity
*10  32. “The attorney-client privilege is well-grounded in

the jurisprudence of this State” and is “based upon the belief
that only ‘full and frank’ communications between attorney
and client allow the attorney to provide the best counsel to his
client.” In re Investigation of the Death of Miller, 357 N.C.
316, 328–29, 584 S.E.2d 772, 782 (2003) (quoting Upjohn
Co. v. United States, 449 U.S. 383, 389, 101 S.Ct. 677, 66
L.Ed.2d 584 (1981)). Our Supreme Court has set forth a five-
part test to determine whether a particular communication is
protected by the attorney-client privilege:
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(1) the relation of attorney and client
existed at the time the communication
was made, (2) the communication
was made in confidence, (3) the
communication relates to a matter
about which the attorney is being
professionally consulted, (4) the
communication was made in the
course of giving or seeking legal
advice for a proper purpose although
litigation need not be contemplated
and (5) the client has not waived the
privilege.

Id. at 335, 584 S.E.2d at 786 (quoting State v. McIntosh,
336 N.C. 517, 523–24, 444 S.E.2d 438, 442 (1994)). “If
any one of these five elements is not present in any portion
of an attorney-client communication, that portion of the
communication is not privileged.” Id. While “[t]he burden
is always on the party asserting the privilege to demonstrate
each of its essential elements,” the “responsibility of
determining whether the attorney-client privilege applies
belongs to the trial court, not to the attorney asserting the
privilege.” Id. at 336, 584 S.E.2d at 787–88, 357 N.C. 316;
cf. Evans v. United Servs. Auto. Ass'n, 142 N.C. App. 18, 31,
541 S.E.2d 782, 790 (2001) (“[C]ourts are obligated to strictly
construe the privilege and limit it to the purpose for which it
exists.”).

33. In contrast to the attorney-client privilege, the work-
product immunity doctrine protects from discovery only
materials “prepared in anticipation of litigation.” Sessions v.
Sloane, 248 N.C. App. 370, 383, 789 S.E.2d 844, 855 (2016).
“Materials prepared in the regular course of business are,
however, not protected.” Id. In order to determine whether a
document was prepared in anticipation of litigation or in the
regular course of business, our courts consider:

whether, in light of the nature of the
document and the factual situation in
the particular case, the document can
fairly be said to have been prepared
or obtained because of the prospect of
litigation. But the converse of this is
that even though litigation is already

in prospect, there is no work product
immunity for documents prepared in
the regular course of business rather
than for purposes of the litigation.

Id. (quoting Cook v. Wake Cty. Hosp. Sys., Inc., 125 N.C.
App. 618, 624, 482 S.E.2d 546, 551 (1997)). “ ‘Because work
product protection by its nature may hinder an investigation
into the true facts, it should be narrowly construed consistent
with its purpose[,]’ which is to ‘safeguard the lawyer's work
in developing his client's case.’ ” Evans, 142 N.C. App. at
29, 541 S.E.2d at 789 (quoting Suggs v. Whitaker, 152 F.R.D.
501, 505 (M.D.N.C. 1993)). At the same time, however, the
protections of the work product immunity may apply even
absent “the direct involvement of an attorney[.]” Sessions,
248 N.C. App. at 384, 789 S.E.2d at 855.

B. Waiver Motion
34. Through the Waiver Motion, Plaintiffs seek an order
ruling that WW waived the protections of the attorney-client
privilege and work-product immunity as to all documents
generated prior to November 1, 2011 that generally relate
to WW's compliance with federal or state franchise laws,
including, among other things, (i) WW's “efforts to determine
whether WW was subject to ... franchise laws,” (ii) the
“drafting and contents” of all licensing agreements and
franchise agreements, and (iii) the “drafting and contents
of any [FDD], including the collection, compiling, creation,
and gather[ing] of any information for inclusion or possible

inclusion” in an FDD. 21  (Pls.' Waiver Mot. 1–2, ECF
No. 446.) Plaintiffs argue that WW waived privilege as to
franchise law compliance issues by voluntarily producing
certain attorney-client communications related to this topic
and by operation of the crime-fraud exception. Separate from
their subject matter waiver arguments, Plaintiffs also contend
that WW waived privilege as to all of the Challenged Claw-
back Documents based on WW's two-year delay in initiating
the 2018 Claw-back. The Court will address each of Plaintiffs'
arguments.

1. Waiver by Disclosure

*11  35. Plaintiffs argue that WW waived the protections
of the attorney-client privilege and work-product immunity
doctrine by producing certain privileged documents.
Plaintiffs specifically contend that WW waived privilege (i)
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as to all documents related to franchising issues by voluntarily
and selectively disclosing certain privileged communications
concerning those subjects and (ii) as to the Challenged Claw-
back Documents by failing to claw back those documents for
nearly two years.

36. “Generally, communications between an attorney and
client are not privileged if made in the presence of a third
party because those communications are not confidential
and because that person's presence constitutes a waiver.”
Berens v. Berens, 247 N.C. App. 12, 20, 785 S.E.2d 733,
740 (2016). “The attorney-client privilege can be waived
by either intentional disclosure or inadvertent disclosure. In
either case, a finding of waiver depends on the particular
circumstances surrounding the disclosure.” Blythe v. Bell,
2012 NCBC LEXIS 44, at *21, 2012 WL 3061862 (N.C.
Super. Ct. July 26, 2012) (citations omitted).

a. Waiver as to Challenged Claw-back Documents

37. The Court first concludes that WW has waived any
claim of privilege as to the 280 Challenged Claw-back
Documents. While the Protective Order in these cases
provides that a party's inadvertent disclosure of documents
containing privileged information shall not constitute a
waiver, (Protective Order 6), WW improperly seeks to use this
provision as a sword to gain strategic advantage, which the
Court will not allow.

38. Courts balance the following factors to determine whether
inadvertent production of privileged materials waives the
attorney-client privilege: “(1) the reasonableness of the
precautions taken to prevent inadvertent disclosure; (2) the
number of inadvertent disclosures; (3) the extent of the
disclosures; (4) any delay in measures taken to rectify the
disclosures; and (5) overriding interests in justice.” Morris
v. Scenera Research, LLC, 2011 NCBC LEXIS 34, at *28,
2011 WL 3808544 (N.C. Super. Ct. Aug. 26, 2011) (citing
Victor Stanley, Inc. v. Creative Pipe, Inc., 250 F.R.D. 251,
259 (D. Md. 2008)). “The reasonableness of the privilege
holder in protecting and asserting the privilege is paramount
to overcoming the consequences of an inadvertent waiver.”
Id. (quoting Martin v. State Farm Mut. Auto. Ins. Co., No.
3:10-CV-0144, 2011 U.S. Dist. LEXIS 36058, at *13, 2011
WL 1297819 (S.D. W. Va. Apr. 1, 2011)).

39. While this Court has noted that “it is only necessary to
turn to these factors if the parties have not reached agreement

on procedures to be followed in the event of the production
of privileged materials,” id., where, as here, a party utilizes
a clawback or non-waiver agreement to gain a strategic
advantage or to make unfair use of a prior disclosure, privilege
may nevertheless be waived, cf. Johnson v. Oakland Univ.,
No. 15-12482, 2016 WL 5928999, at *1, 2016 U.S. Dist.
LEXIS 141049 at *3 (E.D. Mich. Oct. 12, 2016) (“The
Magistrate decided not to enforce the claw-back provision
after analyzing the disclosure of the document under the five-
step process from Victor Stanley, and the Court does not find
this clearly erroneous or contrary to law.”); Crosmun v. Trs. of
Fayetteville Tech. Cmty. Coll., No. COA18-1054, 2019 N.C.
App. LEXIS 658, 2019 WL 3558764 (N.C. Ct. App. Aug. 6,
2019) (noting that claw-back and “quick peek” “agreements
appear to be generally disfavored as the exclusive means of
protecting privilege in most contexts”).

40. Additionally, although North Carolina has not adopted
an equivalent rule, the Court considers federal case law
addressing waiver by disclosure under Federal Rule of
Evidence 502 instructive on this matter. Rule 502(b) provides
that inadvertent disclosure in a federal proceeding does not
operate as a waiver if “(1) the disclosure is inadvertent;
(2) the holder of the privilege or protection took reasonable
steps to prevent disclosure; and (3) the holder promptly took
reasonable steps to rectify the error, including (if applicable)
following Federal Rule of Civil Procedure 26(b)(5)(B).” Fed.
R. Evid. 502(b); see also Fed. R. Evid. 502(d) (“A federal
court may order that the privilege or protection is not waived
by disclosure connected with the litigation pending before the
court[.]”).

*12  41. Federal courts have adopted differing approaches
when considering the extent to which a claw-back order or
agreement displaces Rule 502(b). Compare United States
v. Wells Fargo Bank, N.A., No. 12-CV-7527 (JMF), 2015
U.S. Dist. LEXIS 113546, at *5 (S.D.N.Y. Aug. 26, 2015)
(“[W]here parties have entered into a protective order
that includes a non-waiver provision, as here, courts have
found waiver only where the producing party acted in a
‘completely reckless’ manner with respect to its privilege.”),
with Northrop Grumman Sys. Corp. v. United States, 120
Fed. Cl. 436, 438 (2015) (“[T]he protective order's claw back
provision is subject to the implicit requirements that the initial
privilege review must have been reasonable and its assertion
of the privilege timely[.]”), with U.S. Home Corp. v. Settlers
Crossing, LLC, No. DKC 08-1863, 2012 WL 3025111, at
*5, 2012 U.S. Dist. LEXIS 101778, at *18 (D. Md. July 23,
2012) (“To find that a court order or agreement under Rule
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502(d) or (e) supplants the default Rule 502(b) test, courts
have required that concrete directives be included in the court
order or agreement regarding each prong of Rule 502(b). In
other words, if a court order or agreement does not provide
adequate detail regarding what constitutes inadvertence, what
precautionary measures are required, and what the producing
party's post-production responsibilities are to escape waiver,
the court will default to Rule 502(b) to fill in the gaps[.]”), and
Tadayon v. Greyhound Lines, Inc., No. 10-1326 (ABJ/JMF),
2012 WL 2048257, at *1, 2012 U.S. Dist. LEXIS 78288, at *4
(D.D.C. June 6, 2012) (“Since the right to clawback was not
so conditioned, the agreement stands as written and defendant
may recall the privileged documents, irrespective of whether
or not its initial production was negligent.”).

42. Here, paragraph 6 of the Protective Order provides
that “[i]f a Document containing information subject to the
Attorney-Client Privilege or Work Product Doctrine ... is
inadvertently disclosed, the inadvertent disclosure shall not
constitute a waiver by a Party ... of the Attorney-Client
Privilege or Work Product Doctrine[.]” (Protective Order 6.)
The provision does not address what constitutes inadvertent
disclosure, what precautionary measures are required of a
producing party, or the post-production responsibilities of the
producing party.

43. Rather than permit a carte blanche invitation to negligent
or bad faith production, the Court interprets its own Order
to contain implicit requirements that a producing party's
initial privilege review must have been reasonable and its
assertion of privilege and claw-back must have been timely.
See Northrop Grumman Sys. Corp., 120 Fed. Cl. at 438;
Crosmun, 2019 N.C. App. LEXIS 658, at *40 n.17, 2019
WL 3558764 (noting that claw-back agreements “are best
considered as an additional protective measure rather than
the primary prophylactic”). The Court further concludes that
waiver may be found notwithstanding an agreement or order
to the contrary where, as here, a producing party acts in a
completely reckless manner with respect to its privilege. See
Wells Fargo Bank, N.A., 2015 U.S. Dist. LEXIS 113546, at
*5.

44. WW's whipsaw pattern of producing documents, then
later clawing back large numbers of those documents based
on privilege, only to then again withdraw its assertions of
privilege as to many of those clawed back documents—a
pattern WW followed in 2016 and again in 2018—reflects
a cavalier disregard for the rules of discovery and appears
motivated more by WW's shifting theory of its defense

rather than by genuine concerns over the proper assertion
of privilege. The sheer volume of documents affected by
WW's on-again, off-again privilege claims is remarkable, as
is WW's extraordinary delay in initiating the 2018 Claw-
back after becoming aware of its inadvertent production two
years before. WW's conduct cannot be condoned. Indeed,
numerous courts have refused to enforce far shorter claw-
back delays than WW attempts here. See, e.g., Skansgaard v.
Bank of Am., N.A., No. C11-0988 RJB, 2013 WL 828210, at
*3, 2013 U.S. Dist. LEXIS 48176, at *9 (W.D. Wash. Mar.
6, 2013) (“[C]ourts have emphasized that claw back requests
should be made immediately, with delays of even a few weeks
determined to be too long, much less nearly two months.”);
United States Fid. & Guar. Co. v. Braspetro Oil Servs. Co.,
No. 97-Civ.-6124 (JGK) (THK), 2000 WL 744369, at *6,
2000 U.S. Dist. LEXIS 7939, at *23 (S.D.N.Y. June 7, 2000)
(“Although inordinate delay in claiming the privilege may
result in a waiver, the length of delay in claiming the privilege
should be measured from the time the producing party learns
of the disclosure, not from the time of the disclosure itself.”);
Apex Mun. Fund v. N-Group Sec., 841 F. Supp. 1423, 1433
(S.D. Tex. 1993) (“Simply put, a one-year delay in taking
any action to attempt to preserve the privilege exemplifies
carelessness.”).

*13  45. As noted, the 2016 Claw-back involved 320
documents, (Goode Aff. ¶ 22), a total later reduced to
270 after WW released its privilege claim to 50 of those
documents, (Goode Aff. ¶ 26). Then, after concluding in May
2016 that 375 additional documents should be clawed back
and that 48 documents should be subjected to a third-pass
review, (Goode Aff. ¶ 27), WW waited almost two years,
until April 13, 2018—and only days before the depositions
of key WW witnesses—to claw back 336 of these documents
through the 2018 Claw-back. As had become its pattern, WW
then withdrew its privilege claim, either in whole or in part,
to 98 of these 336 documents—nearly 30% of the documents
included in the 2018 Claw-back. Ninety-one of these ninety-
eight documents, however, were only released after important

WW witness depositions had been completed. 22

46. While WW contends that the 2018 Claw-back “was the
result of a realization ... that the 2016 claw-back had not
been fully completed,” (Goode Aff. ¶ 66), the 2018 Claw-
back included at least 50 documents that were not produced
until after the 2016 Claw-back, (Pls.' Resp. Goode Aff. 2–
3). Moreover, several of the 2018 Claw-back documents were
previously introduced at depositions, including at least one
document introduced by WW's own counsel. (Pls.' Resp.
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Goode Aff. 2–3.) Remarkably, several of the documents in the
2018 Claw-back were included in the 2016 Claw-back, only
to be released in 2016 and later clawed back yet again in 2018.

47. Finally, as discussed below in connection with Plaintiffs'
request for sanctions and as set forth in Appendix B to this
Order and Opinion, a substantial number of the Challenged
Claw-back Documents are not privileged at all. Indeed, based
on its review of the Challenged Claw-back Documents,
the Court has concluded that no less than 122 of the 280
documents—a staggering 44%—are non-privileged in whole
or in part, further evidencing WW's reckless approach to
discovery and insouciant reliance on assertions of privilege.

48. Based on this record, the Court concludes that (i) WW's
2018 Claw-back was unreasonable, both in its scope and its
substance; (ii) WW's 2018 Claw-back was not timely and
involved unreasonable, unjustified, and excessive delay; and
(iii) WW acted in a completely reckless manner with respect
to its privilege, as shown through the 2018 Claw-back.

49. Moreover, Plaintiffs contend, and the Court agrees based
on the evidence submitted, that WW's unreasonable delay in
initiating the 2018 Claw-back and in serving the 2018 Logs
“upended Plaintiffs' preparation for and conduct of a number
of the most important depositions” in these cases, including
the depositions of Ms. Vannoy, Mr. Vannoy, McBride, Mathis,
and Blackburn. (Pls.' Resp. Goode Aff. 7.) The Court finds
entirely plausible Plaintiffs' contention that in the years since
their production, many of the 2018 Claw-back documents
have been “woven into Plaintiffs' strategy” and that the 2018
Claw-back “limited or foreclosed altogether—with very little
notice—areas of examination that are central to the franchise
issues in the case and that Plaintiffs had long intended to
pursue with these witnesses.” (Pls.' Resp. Goode Aff. 8.)
Accordingly, the Court concludes that Plaintiffs have been
unfairly and unduly prejudiced by the 2018 Claw-back.

50. For these reasons, to the extent that the Challenged Claw-
back Documents are in fact privileged, the Court concludes,
in the exercise of its discretion, that WW has waived any
such claim of privilege or work-product immunity as to
those documents. The Challenged Claw-back Documents
shall therefore be produced to Plaintiffs and made available
for use by any party to these actions for purposes of this
litigation.

b. Subject Matter Waiver by Voluntary Production

*14  51. Plaintiffs further argue that by voluntarily
producing privileged documents reflecting discussions with
counsel about franchise compliance issues, WW waived the
protections of the attorney-client privilege and work-product
immunity doctrine more broadly as to that same subject
matter. On this issue, the Court disagrees.

52. Plaintiffs base their argument on WW's voluntary
production of certain minutes from meetings of WW's Board
in 2011 (the “Minutes”), (Pls.' Br. Supp. Waiver Mot.
Ex. S [hereinafter “Minutes”], ECF No. 447.20), and, in
particular, from an August 11 Board meeting (the “August
2011 Minutes”). The August 2011 Minutes describe in detail
an exchange between Ms. Vannoy, Mr. Vannoy, and the WW
Board about WW's non-compliance with certain franchising
laws, (Minutes 1–4), and specifically report that Ms. Vannoy
told the WW Board that, based on her conversation with
outside counsel Taylor, “our franchises do not comply” with
certain laws and “we are hoping to get a handle on how
franchises are to be handled in each state,” (Minutes 2). WW
has not sought to claw back these Minutes.

53. According to Plaintiffs, WW selectively produced the
Minutes to create the appearance that WW was not aware
of the applicability of franchise laws prior to August 2011.
Plaintiffs further contend that WW, in an effort to paint a
false narrative, clawed back all pre-August 2011 documents
relating to franchise law compliance issues and instructed Ms.
Vannoy not to answer related deposition questions, including
questions concerning the August 2011 Minutes, on the basis
of privilege.

54. While WW failed to respond to Plaintiffs' subject matter
waiver argument in its brief in opposition to the Waiver
Motion, WW's counsel argued at the August 22 Hearing
that WW produced the Minutes because the same set of
documents had been previously produced to third parties in
a prior lawsuit and thus could not be claimed as privileged
in these actions. WW's counsel contended that subject matter
waiver is inappropriate because WW's production was not
made to gain a strategic advantage.

55. “Deciding whether a waiver of privilege as to one
communication ‘also ends the privilege as to any related
but not disclosed communications’ is a difficult question
that has often divided courts.” Technetics Grp. Daytona, Inc.
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v. N2 Biomedical, LLC, 2018 NCBC LEXIS 116, *15–16,
2018 WL 5892737 (N.C. Super. Ct. Nov. 8, 2018) (quoting
In re Teleglobe Commc'ns Corp., 493 F.3d 345, 361 (3d
Cir. 2007)). In Technetics Group Daytona, Inc., this Court
considered the extent to which the disclosure of privileged
information results in subject matter waiver. Id. at *15–19.
After describing positions taken by various federal courts, this
Court applied a fairness balancing approach in which subject
matter waiver is applied for remedial, rather than punitive,
purposes. Id. at *16–19; see Wi-LAN, Inc. v. LG Elecs., Inc.,
684 F.3d 1364, 1373 (Fed. Cir. 2012) (“[T]he heavy weight
of current authority ... comes down on the side of employing
fairness considerations to decide the scope of waivers.”).

56. Under this balanced approach, “when a party reveals
part of a privileged communication to gain an advantage
in litigation, the party waives the attorney-client privilege
as to all other communications relating to the same subject
matter.” United States v. Jones, 696 F.2d 1069, 1072 (4th
Cir. 1982); see In re Teleglobe Commc'ns Corp., 493 F.3d
at 361 (“When one party takes advantage of another by
selectively disclosing otherwise privileged communications,
courts broaden the waiver as necessary to eliminate the
advantage.”). “On the other hand, ‘when the disclosure
does not create an unfair advantage, courts typically limit
the waiver to the communications actually disclosed.’ ”
Technetics Grp. Daytona, Inc., 2018 NCBC LEXIS 116, at
*18, 2018 WL 5892737 (quoting In re Teleglobe Commc'ns
Corp., 493 F.3d at 361). “This is especially so in the case
of an extrajudicial disclosure made outside the context of
litigation.” Id.; see XYZ Corp. v. United States (In re Keeper
of the Records), 348 F.3d 16, 24 (1st Cir. 2003) (“[T]he
extrajudicial disclosure of attorney-client communications,
not thereafter used by the client to gain adversarial advantage
in judicial proceedings, cannot work an implied waiver of all
confidential communications on the same subject matter.”);
In re von Bulow, 828 F.2d 94, 103 (2d Cir. 1987) (“[W]here ...
disclosures of privileged information are made extrajudicially
and without prejudice to the opposing party, there exists no
reason in logic or equity to broaden the waiver beyond those
matters actually revealed.”).

*15  57. Here, taking WW's counsel at its word that the
Minutes were only produced to Plaintiffs in these actions
because the Minutes were previously disclosed to third parties
in unrelated litigation, the Court concludes, in the exercise of
its discretion, that production was not made to gain a litigation
advantage in these actions and thus that subject matter waiver
is not appropriate on the facts of record here. Therefore, the

Waiver Motion shall be denied to the extent Plaintiffs seek a
finding that WW waived privilege as to franchise compliance
law issues by voluntarily producing the Minutes.

2. Crime-Fraud Exception 23

58. Although “the attorney-client privilege is one of the oldest
recognized privileges for confidential communications” and
“promote[s] broader public interests in the observance of
law and the administration of justice[,]” Dickson v. Rucho,
366 N.C. 332, 340, 737 S.E.2d 362, 368 (2013) (quoting
Swidler & Berlin v. United States, 524 U.S. 399, 403, 118
S.Ct. 2081, 141 L.Ed.2d 379 (1998)), there exists a crime-
fraud exception to the privilege, which may be invoked
in “certain extraordinary circumstances,” Miller, 357 N.C.
at 335, 584 S.E.2d at 786 (“When certain extraordinary
circumstances are present, the need for disclosure of attorney-
client communications will trump the confidential nature of
the privilege.”). The crime-fraud exception exists to recognize
that “the attorney-client privilege cannot serve as a shield for
fraud or as a tool to aid in the commission of future criminal
activities; if a communication is not ‘made in the course of
seeking or giving legal advice for a proper purpose,’ it is
not protected.” Id. (quoting State v. Jennings, 333 N.C. 579,
611, 430 S.E.2d 188, 204 (1993)); see State v. Davenport,
227 N.C. 475, 498, 42 S.E.2d 686, 702–03 (1947) (“[T]he
communication must have been made in the course of seeking
legal advice for a proper purpose; hence, no privilege exists
where advice is sought in aid of a contemplated violation of
law.”).

59. Plaintiffs argue that the crime-fraud exception should
apply here because WW was aware that it was required to
comply with franchise laws by no later than May 2010 but
(i) continued to push Plaintiffs to sign “licensing agreements”
that expressly disclaimed a franchise relationship with

WW 24  and (ii) failed to make certain disclosures required
of franchisors under applicable law, including the FTC's
Franchise Disclosure Rule. As noted previously, Plaintiffs
contend that WW used its in-house counsel, Ms. Vannoy, to

perpetrate these alleged frauds. 25

*16  60. WW responds that (i) Plaintiffs have not alleged
the type of crime or fraud necessary to trigger the exception,
(ii) Plaintiffs have not shown any privileged communications
were in furtherance of a crime or fraud, and (iii) even if
the exception applies, Plaintiffs' proposed application here
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overreaches the exception's boundaries. Additionally, Ms.
Vannoy argues that the exception does not apply because
neither she nor WW were aware that WW was subject to
franchise laws and thus could not have been involved in a

fraud to conceal such information from Plaintiffs. 26

61. WW first argues that Plaintiffs have not “shown the type
of crime or fraud necessary to trigger the exception” because
there “is nothing inherently immoral about not registering a
franchise, or otherwise complying with the technical rules
governing franchises.” (WW's Resp. Pls.' Waiver Mot. 8–
9, ECF No. 481.) In making this argument, WW relies
on Hughes v. Boone, 102 N.C. 137, 9 S.E. 286 (1889), a
long-ago case in which our Supreme Court noted that, for
the exception to apply, triggering conduct “must be an act

criminal, per se, not simply malum prohibitum.” 27  Id. at
160, 9 S.E. at 292, 102 N.C. 137. WW does not cite, and
the Court's research has not disclosed, any subsequent North
Carolina case applying this standard. Additionally, the few
modern North Carolina decisions discussing the crime-fraud
exception make no distinction between acts criminal per se

and acts malum prohibitum. 28  See Miller, 357 N.C. at 335,
584 S.E.2d at 786; Davenport, 227 N.C. at 498, 42 S.E.2d at
702–03. Accordingly, the Court concludes that Hughes does
not provide the rule of decision here. The Court thus holds that
application of the crime-fraud exception is not limited only to
cases involving acts that are criminal per se.

*17  62. While the Court rejects Hughes as controlling,
the Court nevertheless acknowledges that there is little case
law in this State applying the crime-fraud exception or
defining its contours. Decisions from federal courts, however,

provide useful guidance. 29  Federal decisions hold that the
party invoking the crime-fraud exception must make a prima
facie showing that otherwise privileged communications fall
within the exception. See, e.g., United States v. Under Seal (In
re Grand Jury Proceedings #5), 401 F.3d 247, 251 (4th Cir.
2005). The invoking party must show that “(1) the client was
engaged in or planning a criminal or fraudulent scheme when
he sought the advice of counsel to further the scheme, and (2)
the documents containing the privileged materials bear a close
relationship to the client's existing or future scheme to commit
a crime or fraud.” Id. “Prong one of this test is satisfied by a
prima facie showing of evidence that, if believed by a trier of
fact, would establish the elements of some violation that was
ongoing or about to be committed.” Id. “Prong two may be
satisfied with a showing of a close relationship between the

attorney-client communications and the possible criminal or
fraudulent activity.” Id.

63. Although courts routinely apply the two-pronged test
enumerated above, they “are divided as to the appropriate
quantum of proof necessary to make a prima facie showing.”
In re Grand Jury, 705 F.3d 133, 151–53 (3d Cir. 2012). The
Third Circuit recently described the differing articulations of
the proper measure of proof as follows:

Some [courts] require there to be
probable cause or a reasonable basis to
suspect or believe that the client was
committing or intending to commit
a crime or fraud and that the
attorney-client communications were
used in furtherance of the alleged
crime or fraud. Other courts call
for evidence sufficient to compel the
party asserting the privilege to come
forward with an explanation for the
evidence offered against the privilege.
Still other courts demand a showing
of evidence that, if believed by a
trier of fact, would establish that some
violation was ongoing or about to
be committed and that the attorney-
client communications were used in
furtherance of that scheme.

Id. at 152 (citations omitted) (applying a “reasonable basis”
standard); see In re Grand Jury Proceedings #5, 401 F.3d at
251 (“[T]he proof ‘must be such as to subject the opposing
party to the risk of non-persuasion if the evidence as to the
disputed fact is left unrebutted.’ ” (quoting Duplan Corp. v.
Deering Milliken, Inc., 540 F.2d 1215, 1220 (4th Cir. 1976))).
At least one court has imposed a higher standard for invoking
the crime-fraud exception in the civil context, recognizing
that different interests are involved in a grand jury or criminal
proceeding. See UMG Recording, Inc. v. Bertelsmann AG (In
re Napster Copyright Litig.), 479 F.3d 1078, 1094–96 (9th Cir.
2007) (adopting a “preponderance of the evidence” standard
in a civil case and noting that a lower “reasonable cause”

standard is appropriate in the grand jury context). 30

*18  64. In light of the “public's interest in protecting the
attorney-client privilege,” Miller, 357 N.C. at 328, 584 S.E.2d
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at 782, and the “dangers associated with invoking exceptions”
to the privilege, id. at 331, 584 S.E.2d at 784, 357 N.C. 316,
the Court concludes that a preponderance of the evidence
standard is appropriate in the civil context, see Napster
Copyright Litig., 479 F.3d at 1095 (“[R]equiring a moving
party to establish the existence of the crime-fraud exception
by a preponderance of the evidence is consonant with the
importance of the attorney-client privilege.... It would be
very odd if in an ordinary civil case a court could find such
an important privilege vitiated where an exception to the
privilege has not been established by a preponderance of the
evidence.”). Indeed, under North Carolina Rule of Evidence
104(a), preliminary questions of fact concerning privileges
must be established by a preponderance of the evidence.
State v. McGrady, 368 N.C. 880, 892, 787 S.E.2d 1, 10
(2016); see Napster Copyright Litig., 479 F.3d at 1095–96
(concluding “preliminary questions concerning the existence
or non-existence of the attorney-client privilege—including
whether the crime-fraud exception terminate[s] the privilege
—must be established under [Federal Rule of Evidence]
104(a).” (citations and quotation marks omitted)). Thus, the
Court concludes that a party seeking to invoke the crime-
fraud exception to defeat the attorney-client privilege in a civil
case must bear the burden of showing by a preponderance
of the evidence that the opposing party was committing or
intending to commit a crime or fraud and that the attorney-
client communications were used in furtherance of the alleged
crime or fraud.

65. “While [a prima facie] showing may justify a finding in
favor of the offering party, it does not necessarily compel
such a finding.” Duplan Corp., 540 F.2d at 1220 (emphasis
added). A trial court's determination that a party “made a
prima facie showing of crime or fraud should be upheld absent
a clear showing of abuse of discretion.” In re Grand Jury
Proceedings #5, 401 F.3d at 254 (quotation marks omitted).

66. In applying the crime-fraud exception, “it is the client's
knowledge and intentions that are of paramount concern
because the client is the holder of the privilege.” Id. at 251.
In this instance, Ms. Vannoy's knowledge and intentions
must be carefully examined because WW's alleged fraudulent
conduct occurred through Ms. Vannoy's service as WW's in-
house counsel. See Norburn v. Mackie, 262 N.C. 16, 24, 136
S.E.2d 279, 285 (1964) (“[A] principal is chargeable with ...
the knowledge of or notice to his agent received while the
agent is acting as such within the scope of his authority and
in reference to a matter over which his authority extends,

although the agent does not in fact inform his principal
thereof.”).

67. Plaintiffs offer evidence purporting to show that, by
no later than May 2010, WW generally, and Ms. Vannoy
in particular, were aware that WW was operating as a
franchisor under applicable law. In its brief in opposition
to the Waiver Motion, WW neither concedes nor disputes
Plaintiffs' contention that WW knew it was a franchisor by
May 2010. (See WW's Resp. Pls.' Waiver Mot. 11 (“Plaintiffs
spend much of their brief quibbling about when WW knew
that it was a franchisor and whether it should have made
the conversion sooner[.] But WW cured its alleged violation
seven years ago and gave the Plaintiffs the right to leave the
WW system if they were dissatisfied after receiving the FDD's
full disclosure.”).) Ms. Vannoy, however, contends that (i)
WW was not subject to state or federal franchise laws prior
to its conversion to a franchise system in October 2011 and
(ii) even if WW had been a covered franchisor prior to that
time, neither she nor WW was aware of that fact prior to the

October 2011 “conversion.” 31

68. Turning first to whether WW was subject to franchise
laws prior to October 2011, it is important to note that,
for purposes of the federal Franchise Disclosure Rule,
a business arrangement is considered a “franchise” if it
meets three definitional elements. See 16 C.F.R. § 436.1(h).
The FTC, which oversees enforcement of the Franchise
Disclosure Rule, has stated that “[t]he name given to the
business arrangement is irrelevant in determining whether it
is covered” by the Rule. FTC Franchise Rule Compliance
Guide 1 (2008); (see Hurwitz Aff. ¶ 16, ECF No. 481.7
(“[W]hat determines a franchise is not the label you apply to
the relationship but the substance of the relationship.”).)

*19  69. Neither WW nor Ms. Vannoy offer evidence to
suggest that WW changed its business methods between
May 2010 and the fall of 2011 so as to create a franchise
relationship with its store owners when such a relationship
had not existed previously. (Cf. B. Vannoy Dep. 105:8–16
(“Q. [W]as there a change in the way business was done
that caused [WW] to become a franchise system? .... A. And
once again, I'll just say I don't know. As I sit here today, I
don't know.”), 113:19–114:6, 182:19–183:2; J. Vannoy Dep.
71:18–72:5 (“Q. Was there anything that changed in the way
that [WW] conducts its business between the time that it
was operating and treating itself as a licensor as opposed to
today? ... [A.] Well, we – I'm not a franchise lawyer, but, you
know, we – as a franchisor, we do things that the state and
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federal laws require that we do under franchising law. That's
the best way I know how to answer that.”).)

70. In October 2011, WW acknowledged that it had
previously been operating as a franchisor in violation of

federal law and the laws of certain states. 32  In an October 28,
2011 letter from Whitworth and WW's then-President Dana

Deem (“Deem”) 33  to store owners, including Plaintiffs, WW
stated as follows:

As you all know, [WW] defines our business relationship
with you as a Licensor/Licensee relationship. We have
determined however that the Federal Trade Commission,
and some states that have franchise laws, would classify
our relationship as a Franchisor/Franchisee relationship
rather than that of a Licensor/Licensee. Once we made
this determination and learned that we were in violation
of certain Federal and State Franchise Laws, we began
working toward compliance, which ultimately means
redefining our business relationship with you as that of a
Franchisor and Franchisee.

....

As part of this conversion process, and because [WW]
failed to comply with Federal and State Laws by presenting
to you a Franchise Disclosure Document prior to your
purchase of a license to own and operate your [WW]
business, we must now offer you two options: 1) you may
convert from a licensee to a franchisee; or 2) you may
rescind your [WW] Licensing Agreement and end your
business relationship with [WW].

(Pls.' Br. Supp. Waiver Mot. Ex. K, ECF No. 447.12
(emphasis added). Accordingly, the Court concludes that
there exists substantial evidence tending to show that WW
was operating a franchise system at the time Ms. Vannoy
became WW's in-house counsel in June 2010 and thus prior
to its purported “conversion” in October 2011.

71. Ms. Vannoy argues against the Court's conclusion, but
her testimony that WW did not operate a franchise system
until its October 2011 conversion, (see, e.g., B. Vannoy Dep.
101:7–14 (“Q. When did [WW] start operating a franchise
system? A. After we sought the advice of counsel and made
the decision to convert based on feedback received from
registration states. Q. And that was in the fall of 2011; is
that correct? A. Correct.”); 181:3–12 (“It is my testimony that
[WW] was not a franchise system prior to consulting with
Ritchie Taylor, therefore, we were not required to comply

with franchise laws.”)), is at odds with WW's August 2011
Board minutes, which report that Ms. Vannoy told the Board
that, based on her conversation with Taylor, “our franchises
do not comply” with certain franchise laws and “we are
hoping to get a handle on how franchises are to be handled
in each state[,]” (Pls.' Br. Supp. Waiver Mot. Ex. S, at 2, ECF
No. 447.20). As a result, the Court does not find Ms. Vannoy's
contentions persuasive on this issue.

*20  72. The Court turns next to whether Plaintiffs have
carried their burden of showing by a preponderance of the
evidence that WW and/or Ms. Vannoy were aware that WW
was operating franchise relationships with Plaintiffs at the
time Ms. Vannoy presented them “licensing agreements”
disclaiming any such relationship.

73. In support of their position that WW was aware that it was
subject to state and federal franchise laws no later than May
2010, Plaintiffs principally rely on the following evidence:

a. A $300,000 payment to Ted Moore (“Moore”). In
May or June 2010, Moore, a non-Plaintiff store
owner, approached WW and informed Ms. Vannoy,
Mr. Vannoy, Whitworth, WW's then-President Blair

Ingle (“Ingle”), 34  and then-Vice President Deem that,
by claiming store owners were “licensees” when
they were actually franchisees, WW was violating
applicable franchising laws. (Moore Dep. 48:15–
50:17, 70:19–71:22, 76:14–78:10, ECF No. 447.4; B.
Vannoy Dep. 127:17–148:19, 154:11–14; J. Vannoy
Dep. 126:19–133:21, 226:5–229:20.) WW subsequently
paid Moore $300,000 under a written “consulting
agreement,” (Moore Dep. 88:12–89:19), although
Moore contends that he did not perform any consulting
services for WW under the alleged agreement, (Moore
Dep. 49:7–11, 85:8–16, 90:4–9; see J. Vannoy Dep.
227:14–19; Gallagher Dep. 337:16–338:21, ECF No.
447.2). According to Moore, the consulting agreement
—which is not in the record before the Court—included
a confidentiality provision. (Moore Dep. 90:24–91:2.)
Plaintiffs contend that the $300,000 payment was
intended to buy Moore's silence concerning the franchise
nature of WW's business relationships with Plaintiffs
and other store owners. (See Moore Dep. 70:19–71:22,
97:1:–25.) Ms. Vannoy and Mr. Vannoy, however,
testified that the payment was an effort to resolve
several, as yet unidentified issues, only one of which was

related to franchising. 35  (B. Vannoy Dep. 143:5–17; J.

Vannoy Dep. 127:5–10.) 36
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b. Deposition testimony of WW's in-house accountant,

Bridgett Mathis (“Mathis”), 37  stating that WW
commissioned an audit in May 2010 because WW
“needed [an audit] in order to be a franchisor.” (Mathis
Dep. 103:21–104:14, ECF No. 447.14.)

c. A May 24, 2010 e-mail from WW's outside accountant,
Randy Blackburn (“Blackburn”), to Ingle in which
Blackburn stated that, “[a]fter speaking with [Mr.
Vannoy] last week, I understand that [the audit] would be
a requirement of [WW's] disclosures needed for acting as
franchisor instead of a licensor moving forward.” (Pls.'
Br. Supp. Waiver Mot. Ex. N, ECF No. 447.15.)

d. Documents titled “franchise agreements” entered
between WW and store owners in 1998. (Pls.' Br. Supp.
Waiver Mot. Ex. A, at 1–25.)

e. WW's profit and loss statement from September 2003
which identifies “Franchise Income” as a line item. (Pls.'
Br. Supp. Waiver Mot. Ex. A, at 34.)

f. Internal WW documents from 2001, 2005, and 2007 in
which WW referred to stores as “Franchise[s].” (Pls.' Br.
Supp. Waiver Mot. Ex. A, at 29–31, 37–39, 52–54.)

g. A complaint filed in 2007 by a store owner against WW
in Washington alleging violations of the Washington
Franchise Investment Protection Act. (Pls.' Br. Supp.
Waiver Mot. Ex. A, at 41–50.)

h. Minutes from a March 2011 meeting of the WW Board
which identified “Franchising Disclosure” as a topic of
discussion. (Pls.' Br. Supp. Waiver Mot. Ex. A, at 56.)

*21  i. WW's description in its 2017 Logs of a May
2010 e-mail from Deem to Ms. Vannoy as “[e]mail
correspondence ... regarding information needed for

FDD.” 38

*22  74. Ms. Vannoy vigorously disputes the inferences
Plaintiffs urge the Court to draw from this evidence. In
particular, Ms. Vannoy testified that (i) her “due diligence”
beginning in May 2010 was not to determine whether WW
was subject to franchise laws, but rather because Mr. Vannoy
“suggested” that she “look into it at some point,” and “to
prepare [herself] to meet with Mr. Taylor,” to access his
franchise law expertise, (B. Vannoy Dep. 136:16–141:7); (ii)
no later than July 2010, she “started gathering information
based on what [she] had learned would go into” an FDD,

and she “used the guidelines for the FDD in order to know
what kind of information would need to be analyzed by an
expert,” here Taylor, (B. Vannoy Dep. 124:21–23, 200:1–
203:20); (iii) prior to contacting Taylor in June 2011, she had
not “started gathering documents for the FDD,” (B. Vannoy
Dep. 127:10–15); (iv) neither she nor WW was aware of the
application of federal franchise law prior to her June 2011
meeting with Taylor, (B. Vannoy Dep. 226:9–24); and (v) she
had not started taking steps to bring WW into compliance with

franchise laws prior to her meeting with Taylor, 39  (B. Vannoy
Dep. 197:15–23).

75. While the evidence Plaintiffs have offered to show
that WW, and Ms. Vannoy in particular, knew or, at least,
should have known that WW was operating as a franchisor
for purposes of the FTC's Franchise Disclosure Rule is
compelling, the Court is not prepared, on this record and
in the context of these motions, to conclude, based on the
preponderance of the evidence, that WW and Ms. Vannoy
knew that WW was subject to state and federal franchise laws
no later than May 2010.

76. First, while Plaintiffs have offered evidence tending to
show that WW, through Ms. Vannoy, began researching
franchise law and systems by no later than May 2010 (as
WW's outside counsel), they have not offered evidence on
which the Court is prepared to conclude that her conduct
was motivated by WW's knowledge that it was then violating
franchise laws. According to Ms. Vannoy, “business reasons
were the sole impetus for considering a possible conversion
to a franchise system – not any regulatory compliance
concerns.” (Resp. Anna Elizabeth Vannoy Pls.' Waiver Mot.
14, ECF No. 483.)

77. In addition, Ingle, a witness now hostile to WW,
testified that, in 2010, WW was “going through the
process of moving ... to a franchisor state.” (Ingle Dep.
135:21–136:4, ECF No. 447.3.) Ingle further testified that
“it [was] a business decision to go in this [franchising]
direction” and noted his disagreement with the suggestion
that WW's movement towards a franchising model was
an “attempt to comply” with franchise laws. (Ingle Dep.
135:6–136:21.) While Ms. Vannoy and WW may well have
erroneously concluded that WW's chosen labels—“licensor”
or “franchisor”—controlled its legal obligations, based on the
current record, the Court does not conclude that WW and Ms.
Vannoy acted as they did because they understood that WW

was then violating federal and state franchise laws. 40
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78. Additionally, it is undisputed that Ms. Vannoy is not an
expert in franchise law and, as a 2006 law school graduate,
had very limited practice experience when these events
unfolded. It is also undisputed that, as of May 2010, Ms.
Vannoy did not have training or education in franchising
law, with the exception of a CLE course on franchise law
that she attended in January 2010. (B. Vannoy Dep. 32:7–
33:9.) Ms. Vannoy credibly claims that she did “not feel that
[she] was that educated on franchise laws” and was unable to
render an opinion as to whether WW was in fact a franchisor.
(B. Vannoy Dep. 203:2–7.) She also offers the affidavit of
Ann Hurwitz, a franchising expert, to support her position
that her conduct was reasonable, given the complexity of
franchise law. (See Hurwitz Aff. ¶ 30 (“These are not easy
determinations to make, and many businesses (and their
counsel) struggle with these issues.”).)

*23  79. Moreover, Ms. Vannoy began working as WW's
sole in-house counsel in June 2010, (B. Vannoy Dep. 25:22–
26:5), was on maternity leave from early July 2010 through
October 2010, (B. Vannoy Dep. 202:8–15), and testified that
upon her return, “there were other things that Blair [Ingle]
wanted [her] to do right away,” (B. Vannoy Dep. 202:2–7).
Taken together, Ms. Vannoy's limited training, experience,
and time on the job in the period between May 2010 and
June 2011 make credible her contention that she did not know
what WW's legal obligations were and, further, that she was
researching franchise disclosure obligations and preparing for
the day when WW might determine, or be advised, that its
business relationships with Plaintiffs and other store owners

was that of franchisor-franchisee. 41

80. In reaching these conclusions, it bears restating both that
the purpose of the attorney-client privilege “is to encourage
full and frank communication between attorneys and their
clients and thereby promote broader public interests in the
observance of law and administration of justice,” Upjohn
Co., 449 U.S. at 389, 101 S.Ct. 677, and that our Supreme
Court has cautioned of the “dangers associated with invoking
exceptions” to the privilege, Miller, 357 N.C. at 331, 584
S.E.2d at 784; see also Duplan Corp., 540 F.2d at 1220
(“While [a prima facie] showing may justify a finding in
favor of the offering party, it does not necessarily compel
such a finding.”). In the circumstances and record presented
here, the Court concludes that Plaintiffs have failed to carry
their burden to show by a preponderance of the evidence
that the crime-fraud exception applies in the present actions.
Accordingly, Plaintiffs' Waiver Motion shall be denied to
the extent Plaintiffs seek an order finding WW waived

the attorney-client privilege by operation of the crime-fraud
exception.

C. Plaintiffs' Motion to Compel and the Parties'

Exceptions 42

81. “The primary purpose of the discovery rules is to facilitate
the disclosure prior to trial of any unprivileged information
that is relevant and material to the lawsuit so as to permit the
narrowing and sharpening of the basic issues and facts that
will require trial.” Friday Invs., LLC v. Bally Total Fitness
of the Mid-Atl., Inc., 370 N.C. 235, 805 S.E.2d 664, 667
(N.C. 2017) (quoting Bumgarner v. Reneau, 332 N.C. 624,
628, 422 S.E.2d 686, 688–89 (1992)). To that end, Rule 26
allows parties to “obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved
in the pending action.” N.C. R. Civ. P. 26(b)(1). As an
enforcement mechanism, Rule 37 allows for the filing of
a motion to compel where a party has not responded to a
discovery request or the party's responses are “evasive or
incomplete.” N.C. R. Civ. P. 37(a)(2)–(3).

*24  82. “The party resisting discovery bears the burden of
showing why the motion to compel should not be granted.”
Nat'l Fin. Partners Corp. v. Ray, 2014 NCBC LEXIS 50,
at *26, 2014 WL 5148197 (N.C. Super. Ct. Oct. 13, 2014)
(quoting Smithfield Bus. Park, LLC v. SLR Int'l Corp., No.
5:12-CV-282-F, 2014 WL 3919679, at *2, 2014 U.S. Dist.
LEXIS 110535, at *7 (E.D.N.C. Aug. 11, 2014)). “Whether or
not the party's motion to compel discovery should be granted
or denied is within the trial court's sound discretion and
will not be reversed absent an abuse of discretion.” Phelps-
Dickson Builders, LLC v. Amerimann Partners, 172 N.C.
App. 427, 433, 617 S.E.2d 664, 668 (2005) (quoting Wagoner
v. Elkin City Sch. Bd. of Educ., 113 N.C. App. 579, 585, 440
S.E.2d 119, 123 (1994)).

83. Through the Motion to Compel, Plaintiffs requested that
the Court (i) conduct an in camera review of the Challenged
Claw-back Documents and all documents identified on
WW's 2018 Logs to assess the propriety of WW's privilege
assertions; (ii) determine whether counsel improperly
instructed Ms. Vannoy not to answer deposition questions on
the basis of privilege; (iii) compel WW to produce any non-
privileged Challenged Claw-back Documents and any non-
privileged documents identified on the 2018 Logs; and (iv)
impose appropriate sanctions including, among other things,
requiring Ms. Vannoy and other WW witnesses to sit for a
further deposition concerning the documents WW improperly
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withheld or clawed back. Through the In Camera Review
Order, the Court granted the Motion to Compel to the extent
Plaintiffs sought an in camera review of the Challenged Claw-
back Documents and Sample Log Documents (i.e., 10% of the
documents identified on the 2018 Logs) and, with the parties'
consent, the Court appointed the Master to conduct the review.
The Court deferred further ruling on the issues raised in the
Motion to Compel.

1. Exceptions

84. Plaintiffs and WW separately assert exceptions to the
Master's Report pursuant to Rule 53(g). Rule 53(g) provides,
in relevant part, that “[a]ll or any part of the report may
be excepted to by any party” and that the Court “may
adopt, modify or reject the report in whole or in part, render
judgment, or may remand the proceedings to the referee
with instructions.” N.C. R. Civ. P. 53(g)(2). The Court of
Appeals has described the trial court's task under Rule 53(g)
as follows:

[When] exceptions are taken to a
referee's findings of fact and law, it is
the duty of the [trial] judge to consider
the evidence and give his own opinion
and conclusion, both upon the facts
and the law. He is not permitted to do
this in a perfunctory way, but he must
deliberate and decide as in other cases
—use his own faculties in ascertaining
the truth and form his own judgment
as to fact and law. This is required not
only as a check upon the referee and
a safeguard against any possible errors
on his part, but because he cannot
review the referee's findings in any
other way.

Bullock v. Tucker, 822 S.E.2d 654, 659 (N.C. Ct. App. 2018)
(quoting Quate v. Caudle, 95 N.C. App. 80, 83, 381 S.E.2d
842, 844 (1989)).

85. WW takes exception to nearly every adverse finding and
conclusion in the Master's Report. (See WW's Exceptions 6
n.8 (“Other than ... eight documents ..., [WW] except[s] to all

of the Master's determinations that a Review Document (or
portion thereof) is not privileged.”).)

86. As to the Sample Log Documents, WW takes exception
to the Master's ruling that fifty-eight Sample Log Documents
are not protected by the attorney-client privilege and/

or work-product doctrine. 43  WW also asserts a general
exception to the Master's conclusions that descriptions of
many of the Sample Log Documents in the 2018 Logs
were inaccurate and/or inadequate. For the reasons discussed
below, the Court concludes that no less than 42 of the
150 Sample Log Documents (i.e., 28%) were improperly
withheld or improperly redacted so as to deprive Plaintiffs
of non-privileged information. The Court further concludes
that a substantial majority of the Sample Log Document
descriptions in the 2018 Logs are inadequate and, in numerous
instances, inaccurate and misleading. The Court's specific
findings and conclusions as to the Sample Log Documents are
set forth in Appendix A to this Order and Opinion.

*25  87. Both WW and Plaintiffs take exception to
the Master's rulings as to certain Challenged Claw-back
Documents: WW as to the Master's ruling that sixty-six
Challenged Claw-back Documents are not privileged, and
Plaintiffs as to the Master's finding that seventy-three of
the Challenged Claw-back Documents may properly be
considered privileged. As discussed above, however, the
Court has concluded that WW has waived any claim
of privilege as to the Challenged Claw-back Documents.
Therefore, the Court concludes that the parties' Exceptions
are moot to the extent they relate to the Master's findings
and conclusions concerning the Challenged Claw-back

Documents. 44  See In re Hamilton, 220 N.C. App. 350, 353,
725 S.E.2d 393, 396 (2012) (noting an issue is moot whenever
“the relief sought has been granted or that the questions
originally in controversy between the parties are no longer at
issue” (quoting In re Peoples, 296 N.C. 109, 147, 250 S.E.2d
890, 912 (1978))).

88. The Court turns now to the merits of WW's privilege
claims as to the Sample Log Documents. In the main, each
Sample Log Document falls within one of three categories: (i)
documents or communications involving business advice or
intertwined legal and business advice; (ii) transmittal e-mails
forwarding documents or communications either without
comment or containing only “FYI” or words to similar effect;
and (iii) draft documents. The Court addresses each category
in turn.
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2. Privilege in the Corporate Context

89. “Although it is generally accepted that corporations may
assert the attorney-client privilege, applying the privilege
in the corporate context ‘presents special problems.’ ”
Technetics Grp. Daytona, Inc., 2018 NCBC LEXIS 116, at
*7, 2018 WL 5892737 (quoting Commodity Futures Trading
Comm'n v. Weintraub, 471 U.S. 343, 348, 105 S.Ct. 1986,
85 L.Ed.2d 372 (1985)). One such problem arises when an
attorney serves a corporation in more than one capacity. Here,
many of the Sample Log Documents include communications
involving WW's in-house counsel, Ms. Vannoy. Likewise,
several Sample Log Documents include communications
involving Mr. Vannoy, WW's outside counsel and Board
member.

90. North Carolina law is clear that a “company and its
counsel may not avail themselves of the protection afforded
by the attorney-client privilege if the attorney was not acting
as a legal advisor when the communication was made.”
Evans, 142 N.C. App. at 32, 541 S.E.2d at 791. As to in-house
counsel specifically, this Court has noted as follows:

North Carolina courts apply the
protection of the attorney-client
privilege to in-house counsel in the
same way that it is applied to other
attorneys. A company and its in-
house counsel may, however, only
benefit from the protection of the
attorney-client privilege if the attorney
is functioning as a legal advisor
when the communication occurs. A
communication will not be deemed
privileged merely because an in-
house attorney was copied on the
communication or forwarded a copy
of a document. When the in-house
counsel's legal advice is merely
incidental to business advice, the
privilege does not apply.

Morris, 2011 NCBC LEXIS 34, at *15, 2011 WL 3808544
(first citing Isom v. Bank of Am., N.A., 177 N.C. App. 406, 411,
628 S.E.2d 458, 462 (2006); and then citing United States v.
Cohn, 303 F. Supp. 2d 672, 683 (D. Md. 2003)).

91. “Business advice, such as financial advice or discussion
concerning business negotiations, is not privileged.” N.C.
Elec. Membership Corp. v. Carolina Power & Light Co.,
110 F.R.D. 511, 517 (M.D.N.C. 1986); cf. Isom, 177 N.C.
App. at 413, 628 S.E.2d at 463 (“[A]ny otherwise business
emails, copied to an attorney, are not protected by the
work product doctrine solely due to the fact they were sent
during a time when the business is anticipating litigation.”).
When communications contain intertwined business and legal
advice, courts consider whether the “primary purpose” of
the communication was to seek or provide legal advice. See,
e.g., N.C. Elec. Membership Corp., 110 F.R.D. at 514. Thus,
“[c]orporate documents prepared for simultaneous review
by legal and nonlegal personnel are often held to be not
privileged because they are not shown to be communications
made for the primary purpose of seeking legal advice.” Id.

*26  92. Another challenge in applying privilege in the
corporate context arises in assessing (i) whether an attorney's
communications with a particular employee or agent of the
corporation are privileged, and (ii) whether communications
between non-attorney personnel reflect information that
is privileged. See Technetics Grp. Daytona, Inc., 2018
NCBC LEXIS 116, at *7, 2018 WL 5892737 (“Given the
variety of corporate roles and responsibilities, it is often
a challenging task to decide who speaks for a corporation
and whether that person's communications with corporate
counsel are subject to the privilege.”). Such questions are
relevant here, as many of the Review Documents—and
specifically most of the Sample Log Documents—were
authored by or addressed to WW's officers and directors,
as well as other WW employees and contractors, including
Blackburn (outside accountant), Mathis (former in-house
accountant), Amy Gregory (“Gregory”) (former market
development coordinator and current paralegal), and Todd
Woods (“Woods”) (former director of marketing and market
development).

93. While “North Carolina appellate courts have not yet
decided what test should apply as to the corporate attorney-
client privilege[,]” the “mere fact that an employee is the
company's ‘agent’ in some respects does not necessarily
require that a communication involving that employee be
found privileged.” Brown v. Am. Partners Fed. Credit
Union, 183 N.C. App. 529, 536, 645 S.E.2d 117, 122–
23 (2007); see Technetics Grp. Daytona, Inc., 2018 NCBC
LEXIS 116, at *7, 2018 WL 5892737 (describing North
Carolina law as “particularly unsettled” and noting that few
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cases address “whether and to what extent the privilege
covers communications between counsel and lower-level
employees” or independent contractors).

94. Courts have recognized that “a communication by a
non-attorney may in some instances reflect legal advice
of an attorney.” Veolia Water Sols. & Techs. Support v.
Siemens Indus., Inc., 63 F. Supp. 3d 558, 567 (E.D.N.C.
2014). For example, documents “subject to the privilege
may be transmitted between non-attorneys (especially
individuals involved in corporate decision-making) so that the
corporation may be properly informed of legal advice and
act appropriately.” Id. (quoting Santrade, Ltd. v. Gen. Elec.
Co., 150 F.R.D. 539, 545 (E.D.N.C. 1993)). “In addition,
documents subject to the privilege may be transmitted
between non-attorneys to relay information requested by
attorneys.” Id. (quotation marks omitted); see Gucci Am.,
Inc. v. Guess?, Inc., 271 F.R.D. 58, 72 (S.D.N.Y. 2010)
(“[C]ommunications among non-attorneys in a corporation
may be privileged if made at the direction of counsel,
to gather information to aid counsel in providing legal
services.” (quoting In re Rivastigmine Patent Litig. (MDL No.
1661), 237 F.R.D. 69, 80 (S.D.N.Y. 2006))).

95. Applying these principles to the Review Documents—
and specifically the Sample Log Documents at issue in the
parties' Exceptions—the Court concludes that a number of
the Sample Log Documents include non-privileged business
communications or records and were thus improperly
withheld by WW, as set forth more fully in Appendix A to
this Order and Opinion.

3. Transmittal E-mails

96. A number of the Sample Log Documents are transmittal
e-mails forwarding documents or communications either
without comment or containing only “FYI” or words to
similar effect. No less than twenty-three of the Sample Log
Documents include non-substantive transmittal e-mails to or

from Ms. Vannoy. 45

97. This Court has noted that “[a] communication will not
be deemed privileged merely because an in-house attorney
was ... forwarded a copy of a document.” Morris, 2011 NCBC
LEXIS 34, at *15, 2011 WL 3808544 (citing Isom, 177
N.C. App. at 411, 628 S.E.2d at 462). Moreover, numerous
courts have concluded that non-substantive transmittal
communications to or from counsel are generally not

protected. See, e.g., In re Premera Blue Cross Customer
Data Sec. Breach Litig., 296 F. Supp. 3d 1230, 1250 (D.
Or. 2017); FTC v. Innovative Designs, Inc., No. 16-1669,
2017 WL 4310236, at *, 2017 U.S. Dist. LEXIS 162222,
at *16 (W.D. Pa. Sept. 28, 2017); Sec. Inv'r Prot. Corp.
v. Bernard L. Madoff Inv. Sec. LLC, 319 F.R.D. 100, 104
(S.D.N.Y. 2017) (“[M]any of the documents are merely
transmittal letters or emails that enclose or attach other
documents. These ‘cover’ communications neither furnish
nor request legal advice and do not reveal any privileged
communications. These documents consequently cannot be
withheld from discovery merely because they were sent to
or from counsel.”); Arfa v. Zionist Org. of Am., No. CV
13-2942 ABC (SS), 2014 WL 815496, at *, 2014 U.S.
Dist. LEXIS 26970, at *19 (C.D. Cal. Mar. 3, 2014); In re
Bisphenol-A (BPA), Polycarbonate Plastic Prods. Liab. Litig.,
No. 08-1967-MD-W-ODS, 2011 WL 1136440, at *5, 2011
U.S. Dist. LEXIS 34202 at *40 (W.D. Mo. Mar. 25, 2011)
(“An attorney's statement that an unprivileged document is
being provided ‘FYI’ is not legal advice.”); Sokol v. Wyeth,
Inc., No. 07-CV-8442 (SHS) (KNF), 2008 U.S. Dist. LEXIS
60976, at *27–28, 2008 WL 3166662 (S.D.N.Y. Aug. 4, 2008)
(noting that claiming privilege as to an e-mail containing only
“FYI” is “frivolous, because no basis exists for asserting the
attorney-client privilege for this type of communication”);
Fru-Con Constr. Corp. v. Sacramento Mun. Util. Dist., No.
S-05-0583 LKK GGH, 2006 WL 2255538, at *2, 2006 U.S.
Dist. LEXIS 59066, at *6 (E.D. Cal. Aug. 7, 2006) (“[T]he
dissemination of information to the lawyer must indicate that
the lawyer is being addressed so that advice can be formulated
or action taken, not simply for FYI reasons - or worse yet,
simply because the lawyer must be added in order to make a
non-privileged document assertedly privileged.”); Burroughs
Wellcome Co. v. Barr Labs., Inc., 143 F.R.D. 611, 615
(E.D.N.C. 1992) (concluding “[t]ransmittal letters ... devoid
of legal advice or requests for such advice and disclosing no
privileged matters” are not protected); Hercules, Inc. v. Exxon
Corp., 434 F. Supp. 136, 145 (D. Del. 1977).

*27  98. WW argues, however, that forwarding e-mails
devoid of original substance are nonetheless privileged
because to “allow[ ] otherwise enables an adversary to discern
what the lawyer and client communicated about.” (WW's
Sample Log Submission 4.) WW primarily relies upon the
Court of Appeals' decision in Brown v. Am. Partners Fed.
Credit Union, 183 N.C. App. 529, 645 S.E.2d 117 (2007), to
support its position. In Brown, the Court of Appeals assessed
a claim of privilege as to a “letter with attachments” from a
company's CEO to the company's outside attorney conveying
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information “material to the [bankruptcy] matter [for] which
[the attorney] had been retained.” Id. at 537–38, 645 S.E.2d
at 123–24. After noting that “the attorney-client privilege
exists to protect not only the giving of professional advice
to those who can act on it but also the giving of information
to the lawyer to enable counsel to give sound and informed
advice[,]” the court concluded that “it would be manifestly
unreasonable to require the [company] to disclose ... what
information it felt that its lawyer should have in advising it.”
Id. at 538, 645 S.E.2d at 124 (quotation marks omitted).

99. Brown does not, as WW suggests, stand for the general
proposition that all information forwarded by or to a lawyer is
automatically protected by the attorney-client privilege. See
Sessions, 248 N.C. App. at 386, 789 S.E.2d at 857 (holding
party failed to show that subject lines of e-mails exchanged
with attorneys were privileged); Isom, 177 N.C. App. at 412,
628 S.E.2d at 462 (noting that e-mail from attorney to client
“requesting a meeting” would not generally be protected);
Evans, 142 N.C. App. at 32, 541 S.E.2d at 791. The letter
at issue in Brown contained multiple paragraphs written by
the client and relayed substantive information material to the
matter upon which the outside attorney was retained. Here, by
contrast, the transmittal e-mails to and from WW's in-house
counsel, Ms. Vannoy, are either devoid of original substance
or state only “FYI” or words to similar effect and contain
neither a request for legal advice nor legal advice itself. As
such, the Court finds Brown to have little application to the

issue presented here. 46

100. Accordingly, the Court concludes that the approach taken
by the majority of courts is sound and that, if faced with this
issue, North Carolina's appellate courts would likely conclude
that transmittal or forwarding e-mails that are devoid of
legal advice or express or implied requests for such advice
—and that do not otherwise reveal privileged information—
are not protected by the attorney-client privilege. See Miller,
357 N.C. at 328–29, 584 S.E.2d at 782; Sessions, 248 N.C.
App. at 386, 789 S.E.2d at 857; Isom, 177 N.C. App. at
412, 628 S.E.2d at 462; Evans, 142 N.C. App. at 32, 541
S.E.2d at 791 (“The mere fact that the evidence relates to
communications between attorney and client alone does not
require its exclusion.”).

*28  101. As set forth more fully in Appendix A, the Court
concludes that WW improperly withheld, at least in part,
twenty-three Sample Log Documents (Nos. 30, 32, 59, 61, 62,
63, 80, 83, 84, 87, 91, 104, 109, 110, 111, 113, 122, 127, 130,
133, 135, 136, and 142) containing transmittal e-mails sent

to or from Ms. Vannoy either without comment or containing
only “FYI” or words to similar effect.

4. Draft Documents

102. Several of the Sample Log Documents are lawyer-
created draft documents and draft documents provided
to WW's counsel that appear to have been intended for

disclosure to third parties. 47  The parties do not cite, and
the Court's research has not disclosed, any North Carolina
appellate decisions considering whether, or the extent to
which, draft documents intended to be released to third parties
are privileged.

103. It is well settled that the attorney-client privilege extends
only to confidential communications. Miller, 357 N.C. at
328–29, 584 S.E.2d at 782. Thus, the “privilege is waived
when the client discloses privileged information to a third
party.” Sessions, 248 N.C. App. at 383, 789 S.E.2d at 855.
Moreover, a “communication intended to be disclosed to a
third party is not confidential.” Marina Food Assocs., Inc. v.
Marina Rest., Inc., 100 N.C. App. 82, 89, 394 S.E.2d 824,
828 (1990) (emphasis added) (citing 1 Henry Brandis, Jr.,
Brandis on North Carolina Evidence § 62 (3d ed. 1988)); see
State v. Locklear, 291 N.C. 598, 603, 231 S.E.2d 256, 259
(1977); Dobias v. White, 240 N.C. 680, 684–85, 83 S.E.2d
785, 788 (1954) (“If it appears by extraneous evidence or from
the nature of a transaction or communication that [attorney-
client communications] were not regarded as confidential,
or that they were made for the purpose of being conveyed
by the attorney to others, they are stripped of the idea of
a confidential disclosure and are not privileged.” (emphasis
added) (citation omitted)); State v. Watkins, 195 N.C. App.
215, 223, 672 S.E.2d 43, 49 (2009) (“[B]ecause defendant
provided the ... information to [his attorney] precisely
for the purpose of conveying it to the prosecutor, that
conversation was not a ‘confidential’ communication to
which the attorney-client privilege attached.”). This Court has
noted in dicta that “drafts of potential [contracts] prepared by
counsel for client review would be privileged up to the point at
which they were intended to be given” to a third party. Morris,
2011 NCBC LEXIS 34, at *21–22, 2011 WL 3808544.

104. Federal court decisions provide further guidance,
and one federal court has recently noted that “[t]here is
disagreement among courts as to the circumstances under
which draft ... documents that will eventually be disclosed
to third parties are privileged.” In re Intuniv Antitrust Litig.,
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No. 16-cv-12653-ADB, 2018 WL 6492747, at *7, 2018 U.S.
Dist. LEXIS 207545, at *25 (D. Mass. Dec. 10, 2018) (citing
1 McCormick on Evidence § 91 (7th ed. 2016)).

105. Under Fourth Circuit precedent, “if a client
communicates information to his attorney with the
understanding that the information will be revealed to others,
that information as well as the details underlying the data
which was to be published will not enjoy the privilege.”
United States v. (Under Seal) (In re Grand Jury 83-2 John Doe
No. 462), 748 F.2d 871, 875 (4th Cir. 1984) (quotation marks
omitted). Courts applying this approach focus on whether the
client demonstrated the “requisite intent to publish,” which
may be found even when a final draft of the document is
not in fact made public. United States v. Under Seal (In re
Grand Jury Subpoena), 204 F.3d 516, 521 (4th Cir. 2000); see
Republican Party v. Martin, 136 F.R.D. 421, 428 (E.D.N.C.
1991) (“Preliminary drafts of letters or documents which are
to be published to third parties lack confidentiality.” (quoting
N.C. Elec. Membership Corp., 110 F.R.D. at 517)).

*29  106. Other courts are more protective of draft
documents and hold that the attorney-client privilege “applies
to all information conveyed by clients to their attorneys
for the purpose of drafting documents to be disclosed to
third persons and all documents reflecting such information,
to the extent that such information is not contained in the
document published and is not otherwise disclosed to third
persons.” Schenet v. Anderson, 678 F. Supp. 1280, 1283 (E.D.
Mich. 1988). Thus, as to preliminary drafts of documents,
the “privilege is waived only as to those portions of the
preliminary drafts ultimately revealed to third parties.” Id. at
1282–84; see United States v. Schlegel, 313 F. Supp. 177,
179 (D. Neb. 1970) (“[W]hatever is finally sent to the [third
party] is what matches the client's intent.”). Stated differently,
“only the portions of the draft that are ultimately disclosed
in the final document are subject to disclosure.” In re N.Y.
Renu with Moistureloc Prod. Liab. Litig., No. 766,000/2007,
2008 U.S. Dist. LEXIS 88515, at *17 (D.S.C. May 6, 2008).
This approach has been adopted by the “majority of courts
that have addressed whether draft documents intended to
be released to the public are privileged.” Nanticoke Lenni-
Lenape Tribal Nation v. Porrino, No. 15-5645 (RMB/JS),
2017 U.S. Dist. LEXIS 151410, at *24–25, 2017 WL 4155368
(D.N.J. Sept. 19, 2017).

107. The Court agrees with the approach taken by the majority
of federal courts, which is consistent with this Court's dicta
in Morris, and concludes that, if faced with this issue, our

appellate courts would likely conclude that the only portions
of a draft document subject to disclosure are those that are
ultimately disclosed to a third party. This rule furthers the
purpose of the attorney-client privilege by encouraging “full
and frank” disclosure of information by the client to the
attorney and is consistent with the purposes of the privilege.
Miller, 357 N.C. at 328–29, 584 S.E.2d at 782. This rule is
also preferable to the Fourth Circuit's alternative approach
because, as this Court has noted, it is inherently difficult to
“determine the time at which a document drafted by counsel
for client approval ha[s] reached the stage at which the intent
of confidentiality came to an end.” Morris, 2011 NCBC
LEXIS 34, at *21–22, 2011 WL 3808544. Under either
approach, however, documents that are adopted as written
and published to third parties are no longer protected from
disclosure under the attorney-client privilege.

108. The Court thus applies these principles to the
Sample Log Documents at issue and reaches the following
conclusions.

109. Sample Log Document Nos. 3 and 5 were improperly
withheld on the basis of the attorney-client privilege, as the
accompanying “family” documents (i.e., emails) suggest that
Sample Log Document Nos. 3 and 5 were final drafts intended
to be adopted as written and published to third parties. WW
offers no evidence to the contrary.

110. Sample Log Document No. 11, a draft agreement, was
properly withheld, as the contents of that document were
never ultimately disclosed. (See B. Vannoy Aff. ¶ 6, ECF No.
693.)

111. Sample Log Document Nos. 16 and 17, each of which is a
draft FDD, are not privileged to the extent that the information
contained therein was published in a final FDD or otherwise
disclosed to third parties. While WW has failed to offer
evidence to suggest that changes were made to Sample Log
Document Nos. 16 and 17 prior to publication, the Court will
allow WW the opportunity to redact the portions that were not
ultimately disclosed, if any.

112. Sample Log Document No. 31, a draft letter to a non-
plaintiff store owner, is not privileged, because (i) it does not
convey legal advice, (ii) it was drafted by a non-lawyer WW
employee, and (iii) WW offers no evidence to suggest that it
was not adopted as written.

Add. 093

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047060057&pubNum=0000999&originatingDoc=Iaf86de90c66c11e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047060057&pubNum=0000999&originatingDoc=Iaf86de90c66c11e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280312360&pubNum=0134642&originatingDoc=Iaf86de90c66c11e9b449da4f1cc0e662&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984155175&pubNum=0000350&originatingDoc=Iaf86de90c66c11e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_350_875&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_875
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984155175&pubNum=0000350&originatingDoc=Iaf86de90c66c11e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_350_875&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_875
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000062563&pubNum=0000506&originatingDoc=Iaf86de90c66c11e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_506_521&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_521
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000062563&pubNum=0000506&originatingDoc=Iaf86de90c66c11e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_506_521&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_521
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991076594&pubNum=0000344&originatingDoc=Iaf86de90c66c11e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_344_428&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_344_428
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991076594&pubNum=0000344&originatingDoc=Iaf86de90c66c11e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_344_428&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_344_428
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986127198&pubNum=0000344&originatingDoc=Iaf86de90c66c11e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_344_517&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_344_517
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988024882&pubNum=0000345&originatingDoc=Iaf86de90c66c11e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_345_1283&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1283
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988024882&pubNum=0000345&originatingDoc=Iaf86de90c66c11e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_345_1283&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1283
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988024882&pubNum=0000345&originatingDoc=Iaf86de90c66c11e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_345_1282&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1282
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988024882&pubNum=0000345&originatingDoc=Iaf86de90c66c11e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_345_1282&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1282
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970113693&pubNum=0000345&originatingDoc=Iaf86de90c66c11e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_345_179&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_179
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970113693&pubNum=0000345&originatingDoc=Iaf86de90c66c11e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_345_179&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_179
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042652571&pubNum=0000999&originatingDoc=Iaf86de90c66c11e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042652571&pubNum=0000999&originatingDoc=Iaf86de90c66c11e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042652571&pubNum=0000999&originatingDoc=Iaf86de90c66c11e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042652571&pubNum=0000999&originatingDoc=Iaf86de90c66c11e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983103096&pubNum=0000350&originatingDoc=Iaf86de90c66c11e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003581503&pubNum=0000711&originatingDoc=Iaf86de90c66c11e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_711_782&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_711_782
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983103096&pubNum=0000350&originatingDoc=Iaf86de90c66c11e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025969493&pubNum=0000999&originatingDoc=Iaf86de90c66c11e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Window World of Baton Rouge, LLC v. Window World, Inc., Not Reported in S.E. Rptr....
2019 NCBC 53

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 22

113. Sample Log Document No. 53, a draft agreement with a
third party, is not privileged to the extent it was subsequently
published to third parties. While WW has failed to offer
evidence to suggest that changes were made to Sample Log
Document No. 53 prior to publication, the Court will allow
WW the opportunity to redact the portions that were not
ultimately disclosed, if any.

5. Privilege Logs

*30  114. Turning next to WW's 2018 Logs, the Court
finds WW's Logs to be deficient in many respects, including
the following: (i) many document descriptions omit critical
details that were properly included in the prior versions of
WW's Logs; (ii) many descriptions are wholly inadequate
and, on numerous occasions, inaccurate; (iii) WW unduly
delayed serving the 2018 Logs until fourteen months after
WW acknowledged that its 2017 Logs were incomplete;
and (iv) WW failed to timely claim work-product protection
for many documents that WW now claims are protected by
work-product immunity. The Court will address each of these
deficiencies below.

a. Logs: Revisions

115. As an initial matter, the Court is troubled that WW
chose to re-write nearly every document description when it
prepared its 2018 Logs to remove critical details that were
properly included in the prior versions of its Logs. For the
most part, WW's 2017 Logs provided reasonable detail in
describing withheld documents. The same is not true of the
2018 Logs. Of the 80 Sample Log Documents that were
included in the 2017 Logs, the descriptions as to 73 (i.e.,
91.3%) were revised in the 2018 Logs to omit important
factual details. As an example, while the 2017 Logs described
Sample Log Document No. 2 (a May 2010 e-mail from
Deem to Ms. Vannoy) as e-mail correspondence “between
members of [WW] Corporate and Beth Vannoy, as corporate
counsel, regarding information needed for FDD,” the 2018
Logs vaguely describe the very same document as e-mail
“correspondence between members of [WW] Corporate and
Beth Vannoy, as corporate counsel, regarding data gathering
with respect to potential compliance issues.”

116. WW's explanation for the changed document
descriptions is unpersuasive. WW's counsel avers that,
in preparing the 2018 Logs, counsel “manually drafted

descriptions for all entries that used uniform and consistent
language” and “[o]ne reason for the changed descriptions is
that different attorneys were involved in drafting the 2018
[L]ogs from those created previously.” (Goode Aff. ¶ 41
(emphasis added).) Tellingly, WW does not identify any other
reason it expended time and effort to remove more specific
descriptive detail from the 2018 Logs.

b. Logs: Adequacy and Accuracy of Descriptions

117. The Court separately concludes that a substantial
majority of the document descriptions in the 2018 Logs are
inadequate and, on numerous occasions, inaccurate.

118. Under Rule 26(b)(5)(A) of the North Carolina Rules
of Civil Procedure, a party objecting to the production
of documents on the grounds of attorney-client privilege
or work-product immunity “must (i) expressly make the
claim and (ii) describe the nature of the documents,
communications, or tangible things not produced or
disclosed, and do so in a manner that, without revealing
information itself privileged or protected, will enable other
parties to assess the claim.” N.C. R. Civ. P. 26(b)(5)
(A). While our appellate courts have not had occasion
to meaningfully interpret North Carolina Rule 26(b)(5)(A),
under the identically worded Federal Rule of Civil Procedure
26(b)(5)(A), “[a] party can sustain [its] burden through a
properly prepared privilege log that identifies each document
withheld, and contains information regarding the nature of
the privilege/protection claimed, the name of the person
making/receiving the communication, the date and place
of the communication, and the document's general subject

matter.” 48  Johnson v. Ford Motor Co., 309 F.R.D. 226, 232

(S.D. W. Va. 2015). 49  Federal courts have also concluded
that “[a] party's conclusory assertion that a document is
privileged is inadequate to meet the burden imposed by Rule
26(b)(5)(A).” Id.; see Nucap Indus., Inc. v. Robert Bosch LLC,
No. 15 CV 2207, 2017 U.S. Dist. LEXIS 135288, at *5, 2017
WL 3624084 (N.D. Ill. Aug. 23, 2017) (finding privilege log
description reading “[c]ommunication reflecting legal advice
regarding anticipated litigation” to be inadequate).

*31  119. Similarly, describing a document as “regarding”
or “related to” “legal advice” is of no more assistance to a
party seeking to test a privilege claim than generally asserting
that the document is protected by the attorney-client privilege.
See, e.g., RBS Citizens, N.A. v. Husain, 291 F.R.D. 209, 218
(N.D. Ill. 2013) (finding a “vague and generic description” did
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not allow court to assess privilege claim); see also Bhasker
v. Fin. Indem. Co., No. CIV 17-260 JB/JHR, 2018 U.S. Dist.
LEXIS 172114, at *27, 2018 WL 4773363 (D.N.M. Oct. 3,
2018) (“Defendant's privilege log states, extremely generally,
‘claim note entry reflecting legal advice[.]’ ... [T]he Court
finds that even if the attorney-client or work product doctrines
applied, Defendant has waived them by failing to produce
an adequate privilege log.”); Mold-Masters Ltd. v. Husky
Injection Molding Sys., Ltd., No. 01 C 1576, 2001 U.S. Dist.
LEXIS 20152, at *7–8, 2001 WL 1558303 (N.D. Ill. Dec.
5, 2001) (“If the description ... fails to provide sufficient
information for the court and the party seeking disclosure
to assess the applicability of the attorney-client privilege or
work-product doctrine, then disclosure of the document is an
appropriate sanction.”).

120. Applying these principles here, and based on the Court's
independent review, the Court agrees with the Special Master
that the overwhelming majority of WW's descriptions in the
2018 Logs are inadequate. The Master reasonably concluded,
and WW does not dispute, that of the 150 Sample Log
Document descriptions, (i) at least 95 “describe an email or
draft as either regarding or relating to ‘legal advice’ ” and
are thus “wholly inadequate in affording [Plaintiffs] a fair
opportunity to assess the validity of the privilege claim,”
and (ii) at least 30 “merely describe the document as a
‘draft’ ” and “fail[ ] to identify the subject matter of the
communication.” (Master's Rpt. 21.) In total, the Master fairly
concluded that only four descriptions “provide sufficient
detail of the subject matter of the [Sample Log Document]
to arguably permit an assessment as to why the privilege
applies.” (Master's Rpt. 21.) The Master further concluded,
and the Court agrees, that over half of the Sample Log
Document descriptions were “inaccurate.” (Master's Rpt. 21.)

121. An illustrative example is instructive. In the 2018 Logs,
WW describes Sample Log Document No. 12, a document
WW withheld from production, as a “[d]ocument drafted
by Todd Woods at Beth Vannoy's direction.” Not only does
this description fail to identify the subject matter of the
document, it does not reflect that the document relates to
legal advice. The description is also inaccurate, as made
plain by Ms. Vannoy's own testimony: “I did not instruct Mr.
Woods to create this spreadsheet[.]” (See B. Vannoy Aff. ¶
7.) Although WW now rightly concedes—through its Sample
Log Submission—that the vast majority of the information
on Sample Log Document No. 12 is not privileged and
should have been produced in the first instance, Plaintiffs
could hardly have known to test WW's privilege assertion

based on WW's document description. It should go without
saying that a party may not withhold documents on baseless
privilege grounds, describe the withheld document in broad
and inaccurate ways, and agree to produce the improperly
withheld documents only after an in camera review is
underway.

122. Moreover, WW's defense of its 2018 Log descriptions is
singularly unpersuasive. Although stating that it is “prepared
to address any deficiencies in its privilege logs that the Court
finds,” WW contends that its Logs are adequate because
“Plaintiffs logged documents over which they claimed
privilege with similar (or even less) specificity.” (WW's
Exceptions 26.) WW relies on the sometimes-accepted
proposition that “[w]hat is good for the goose is good for the
gander,” In re 650 Fifth Ave. & Related Props., No. 08 Civ.
10934 (KBF), 2013 U.S. Dist. LEXIS 64150, at *10, 2013
WL 1870090 (S.D.N.Y. Apr. 24, 2013), and argues that “it is
manifestly unfair to hold WW to a higher standard,” (WW's
Exceptions 26). That maxim provides little justification for
WW's descriptions here, however, where the substantial
majority of the withheld documents involve communications
that include Ms. Vannoy, who simultaneously provided legal
and business advice in her role as WW's in-house counsel,
and/or Mr. Vannoy, who acted similarly in his role as WW's
outside counsel and board member. No persons involved in
communications with or on behalf of any of the Plaintiffs
performed dual business and legal functions, so there is
no “goose” for WW's attempted “gander.” Indeed, the only
privileged communications Plaintiffs logged were those with
outside counsel. In contrast, WW did not log its own
communications with outside litigation counsel regarding
these actions, (JFB 8), a further basis to reject WW's
attempted comparison to Plaintiffs.

*32  123. WW also seeks to defend its 2018 Logs by
asserting that Plaintiffs have not been prejudiced by the 2018
Logs' inadequate and/or inaccurate descriptions. WW's “no
prejudice” contention is without factual support. WW's first
argument–that Plaintiffs have not been prejudiced because
they have access to WW's more detailed 2017 Logs–
ignores that only 80 of the 150 Sample Log Documents
were included in the 2017 Logs. Likewise, WW's second
argument–that Plaintiffs have not been prejudiced because
they “refus[ed] to sequester” the Challenged Claw-back
Documents and “continue to view and have access” to
them, (WW's Exceptions 27)–ignores that Plaintiffs must
rely on WW's inadequate and inaccurate descriptions of the
Sample Log Documents and other documents withheld from
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production because they do not have access to them. In any
event, the law is clear that Plaintiffs need not show prejudice
to be entitled to sanctions for WW's conduct. See Out of
the Box Developers, LLC v. LogicBit Corp., 2014 NCBC
LEXIS 7, at *8, 2014 WL 1168923 (N.C. Super. Ct. Mar. 20,
2014) (“[T]he party seeking Rule 37 sanctions need not show
prejudice resulting from the sanctionable conduct.”).

c. Logs: WW's Exceptions

124. Through WW's Exceptions, WW asserts a general
objection to the Master's conclusions that the document
descriptions in its 2018 Logs were inaccurate and/or
inadequate.

125. According to WW, the Special Master's “decisions
appear to have been plagued by a misunderstanding of the
redactions employed, because he noted that WW failed to
describe portions of Review Documents that WW did not
withhold.” (WW's Exceptions 26.) WW cites only three of
the Master's conclusions (Sample Log Document Nos. 126,
128, and 138) as examples. (WW's Exceptions 26.) As to
these three documents and their corresponding descriptions in
the 2018 Logs, the Court agrees that the Master erred to the
extent that he faulted WW for not describing the non-redacted
portions of those documents.

126. Next, WW contends that, “[o]n a few occasions,” the
Master's conclusions were “based on a misunderstanding of
the facts and lack of context surrounding the invocations of
the privilege[,]” citing only Sample Log Document No. 36 as
an example. (WW's Exceptions 26 n.12.) The 2017 Logs (i)
describe Sample Log Document No. 36 as a “[s]preadsheet of
financial information maintained by [WW] at Beth Vannoy's
direction,” (ii) identify the date as April 12, 2010, (iii)
identify Amy Gregory as the author, and (iv) do not identify
a recipient. In sharp contrast, however, the 2018 Logs,
which were reviewed by the Master, (i) describe Sample Log
Document No. 36 as a “[s]preadsheet of financial information
maintained at Beth Vannoy's direction and provided to Randy
Blackburn at request of outside counsel with request for legal
advice,” (ii) identify the date as May 8, 2013, (iii) identify
Mathis as the author, and (iv) identify Ms. Vannoy as the
recipient. The “family” documents accompanying Sample
Log Document No. 36 show that the 2018 Logs erroneously
identify Ms. Vannoy as the recipient and suggest that the
document was provided to Blackburn with a “request for legal
advice” when it was not. Further, WW offers no evidence to

suggest that Sample Log Document No. 36 was maintained
at Ms. Vannoy's direction. (Cf. B. Vannoy Aff. ¶ 11; Mathis
Aff. ¶ 2, ECF No. 696; Taylor Aff. ¶ 2, ECF No. 694.) Thus,
Sample Log Document No. 36 should not have been reflected
on WW's Logs at all because WW has failed to show that it
is privileged. In any event, the Master's conclusion that the
2018 Logs' description of Sample Log Document No. 36 is
“particularly contrived and misleading” is fully supported by
the record.

127. Other than these four examples, WW does not identify
the specific findings and conclusions to which it excepts.
Without specific objections, the Court need not specifically
assess whether any of the Master's other conclusions were
based upon an alleged misunderstanding of the facts. See
Wilson Ford Tractor, Inc. v. Massey-Ferguson, Inc., 105
N.C. App. 570, 575, 414 S.E.2d 43, 46 (1992) (“Exceptions
must specifically identify an alleged error.”); Bullock, 822
S.E.2d at 659 (“[W]here a party perfunctorily excepts to
a referee's report ‘in its entirety’ and fails to specifically
except to any finding, a trial court need not review the
evidentiary sufficiency of the referee's findings.”); 2 G. Gray
Wilson, North Carolina Civil Procedure § 53-10 (2018)
(“An exception to a report must be specific and definite,
whether it is directed to the admission of evidence or findings
and conclusions therein.”); see also Anderson v. McRae,
211 N.C. 197, 198, 189 S.E. 639, 640 (1937) (“[I]n the
absence of exceptions to the factual findings of a referee,
such findings are conclusive, and where no exceptions are
filed, the case is to be determined upon the facts as found
by the referee.” (citations omitted)). Nonetheless, based
on the Court's review of the Sample Log Documents and
corresponding descriptions in the 2018 Logs, the Court
agrees with the Master's conclusion that WW's document
descriptions in its 2018 Logs were generally inaccurate and/
or inadequate.

d. Logs: Fourteen-Month Delay

*33  128. Not only were WW's 2018 Logs substantively
deficient, they were also untimely under the Court's
CMO. Under that order, a party objecting to the
production of documents on the grounds of attorney-client
privilege or work-product immunity is required to serve a
privilege log “contemporaneously with its objection[.]” (Case
Management Order 7, ECF No. 50); see Robbins & Myers,
Inc. v. J.M. Huber Corp., 274 F.R.D. 63, 99–100 (W.D.N.Y.
2011) (holding defendants' failure to timely serve privilege
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log waived any privilege that might otherwise be asserted).
WW failed to contemporaneously serve its Logs here.

129. Moreover, as early as February 2017, WW
acknowledged that its 2017 Logs were incomplete and in
need of amendment. On February 14, 2017, WW's counsel
informed Plaintiffs' counsel that WW would update its Logs
“in the coming weeks to include additional documents.” (Pls.'
Br. Supp. Mot. Compel Ex. G, ECF No. 449.8.) WW failed
to update its Logs within that timeframe. Later, on June 7,
2017, WW's counsel again promised to provide Plaintiffs
with updated Logs, this time by no later than June 30, 2017.
(Goode Aff. ¶ 40.) Again, WW failed to follow through with
its promised supplementation. Indeed, it was not until April
13, 2018 that WW provided Plaintiffs with its supplemented
Logs (i.e., the deficient 2018 Logs). These updated Logs
were provided to Plaintiffs contemporaneously with notice of
the 2018 Claw-back just before key WW depositions were
scheduled to occur. WW's only excuse for the fourteen-month
delay is counsel's “extensive work in this litigation,” (Goode
Aff. ¶ 40), an excuse the Court cannot credit given the
importance of the privilege assertions to the discovery then
remaining to be completed.

e. Logs: Failure to Expressly
Invoke Work-Product Immunity

130. In its 2018 Logs, WW claimed work-product protection
for two Challenged Claw-back Documents and seven

Sample Log Documents. 50  In WW's Exceptions and
Sample Log Submission, however, WW asserts work-product
immunity to protect from production an additional twenty-
two Sample Log Documents and eighteen Challenged Claw-
back Documents for which WW declined to claim work-

product immunity in the 2018 Logs. 51  Plaintiffs argue that
WW cannot now—after the Court's in camera review—argue
for the first time that certain documents are protected as work
product. The Court agrees.

131. When a party withholds otherwise discoverable
information by claiming the information is privileged or
subject to protection under the work-product doctrine, the
burden lies with that party to “expressly make the claim[.]’ ”
N.C. R. Civ. P. 26(b)(5)(A); see Sessions, 248 N.C. App. at
382, 789 S.E.2d at 854. A failure to timely make the claim
waives the privilege or work-product immunity. See Stoffels
v. SBC Commc'ns, Inc., 263 F.R.D. 406, 412 (W.D. Tex.
2009). Similarly, a party cannot timely claim that a document

is protected by the attorney-client privilege and later claim
work-product immunity long after the initial objection is
lodged. See, e.g., Sherwood v. BNSF Ry. Co., 325 F.R.D. 652,
662–63 (D. Idaho 2018); Stoffels, 263 F.R.D. at 412 (“To
the extent defendants failed to expressly assert the claim of
attorney work product protection for these documents until
two years after defendants initially withheld this information,
defendants have waived this claim.”); Carte Blanche PTE.,
Ltd. v. Diners Club Int'l, Inc., 130 F.R.D. 28, 32 (S.D.N.Y.
1990) (concluding that party waived work-product immunity
by “failing to specify work product as the particular [basis for]
protecting” the documents). This is especially true where, as
here, the work-product objection was not made until after the
Court's in camera review of the documents.

*34  132. Accordingly, the Court concludes, in the exercise
of its discretion, that by failing to timely assert work-product
protection for the twenty-two Sample Log Documents and
eighteen Challenged Claw-back Documents it now seeks to
protect from production on that ground, WW has waived its
claim for work-product immunity as to these documents.

6. Production of Non-privileged Documents

133. As set forth more fully in Appendix A to this Order
and Opinion, the Court concludes that forty-two of the 150
Sample Log Documents (i.e., 28%) were improperly withheld
in whole or in part. Because those documents (or portions
thereof) are not in fact privileged, Plaintiffs' Motion to
Compel shall be granted to the extent Plaintiffs seek an order
compelling WW to produce those documents.

134. As noted, the Court limited its in camera review to the
Sample Log Documents (i.e., a randomly selected group of
150 of the roughly 1,500 documents identified in WW's 2018
Logs). The Court has concluded that approximately 28% of
the 150 Sample Log Documents reviewed were improperly
withheld in whole or in part. Given that WW's 2018 Logs
include approximately 1,350 additional documents that WW
withheld on the basis of privilege, it appears likely to the
Court that a substantial number of those documents are not
properly claimed as privileged.

135. Although the Court may ultimately conclude that it must
review some or all of the remaining documents, the Court will
first require WW to re-review all the withheld documents in
light of the Court's conclusions herein and produce all non-
privileged documents currently withheld. The Court shall also
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require WW to update its 2018 Logs to provide adequate and
accurate document descriptions consistent with this Order and

Opinion. 52  WW shall complete the re-review and provide
updated Logs within twenty days of the entry of this Order and
Opinion. The Court will consider a further in camera review
for good cause shown in the event Plaintiffs reasonably
conclude that WW has not met its obligations hereunder.

7. Sanctions

136. Through their Motion to Compel, Plaintiffs seek
sanctions against WW for its discovery misconduct pursuant
to Rule 37 and under the Court's inherent authority. Under
Rule 37(a)(4), when a motion compelling discovery is
granted, the court “shall require” the party resisting discovery
“to pay to the moving party the reasonable expenses incurred
in obtaining the order, including attorney's fees, unless the
court finds that the opposition to the motion was substantially
justified or that other circumstances make an award of
expenses unjust.” N.C. R. Civ. P. 37(a)(4). Because awarded
expenses are required “to be reasonable, the record must
contain findings of fact to support the award of any expenses,
including attorney's fees.” Benfield v. Benfield, 89 N.C. App.
415, 422, 366 S.E.2d 500, 504 (1988).

137. In addition, Rule 37(b) permits a court to order a
variety of sanctions against a party who fails to obey a court
order regarding discovery. N.C. R. Civ. P. 37(b). Pursuant
to Rule 37(b), a court may sanction a party for violating a
Rule 26(c) protective order because “the orderly and efficient
progression of litigation demands that the trial court be
empowered to police violations” of its discovery orders.
Out of the Box Developers, LLC, 2014 NCBC LEXIS 7, at
*7, 2014 WL 1168923; see also Baker v. Charlotte Motor
Speedway, Inc., 180 N.C. App. 296, 300–01, 636 S.E.2d
829, 832–33 (2006) (affirming order imposing Rule 37(b)
sanctions against party for violating case management order).

*35  138. Moreover, trial courts retain inherent authority
“to do all things that are reasonably necessary for the

proper administration of justice.” 53  Beard v. N.C. State
Bar, 320 N.C. 126, 129, 357 S.E.2d 694, 696 (1987). This
inherent authority includes the power to “impose sanctions
for discovery abuses beyond those enumerated in Rule 37.”
Cloer v. Smith, 132 N.C. App. 569, 573, 512 S.E.2d 779, 782
(1999).

139. The imposition of sanctions under Rule 37 or pursuant
to a court's inherent authority is in the sound discretion of the
trial judge and “will not be overturned absent a showing of
abuse of discretion.” Id. A trial court will only be held to have
abused its discretion “where the court's ruling is manifestly
unsupported by reason or is so arbitrary that it could not have
been the result of a reasoned decision.” E. Brooks Wilkins
Family Med., P.A. v. WakeMed, 244 N.C. App. 567, 578, 784
S.E.2d 178, 185 (2016) (quoting Couch v. Private Diagnostic
Clinic, 146 N.C. App. 658, 667, 554 S.E.2d 356, 363 (2001)).

140. “North Carolina courts do not presently require the
party requesting sanctions to demonstrate, as a part of its
burden, that it suffered prejudice as a result of the opposing
party's discovery failures or that the opposing party acted
willfully.” Tumlin v. Tuggle Duggins P.A., 2018 NCBC
LEXIS 51, at *31, 2018 WL 2327022 (N.C. Super. Ct. May
22, 2018); see Henderson v. Wachovia Bank of N.C., N.A.,
145 N.C. App. 621, 629, 551 S.E.2d 464, 470 (2001). As
this Court has recognized, however, “[w]illfulness, bad faith,
or prejudice to another party” may influence the court's
discretion “in determining the appropriate sanction.” Out of
the Box Developers, LLC, 2014 NCBC LEXIS 7, at *8, 2014
WL 1168923.

141. Based on its careful review of the record, the Court
concludes, in the exercise of its discretion, that WW's
opposition to the Motion to Compel was not substantially
justified and warrants the imposition of sanctions under Rule
37(a). Separately, the Court also concludes, in the exercise
of its discretion and pursuant to Rule 37(b) and the Court's
inherent authority, that sanctions are warranted because of
WW's numerous discovery abuses, all of which have been
discussed above, including that WW (i) failed to produce
a substantial number of non-privileged documents without
legal justification; (ii) clawed back a substantial number
of non-privileged documents on the eve of key depositions
without legal justification; (iii) failed, for over fourteen
months, to timely serve its 2018 Logs after acknowledging
that its 2017 Logs were incomplete; and (iv) substantially
revised the document descriptions in its 2018 Logs to remove
information necessary to permit Plaintiffs to understand,
evaluate, and challenge WW's assertions of privilege.

142. While the Court has concluded that WW waived
privilege as to the Challenged Claw-back Documents based
on its two-year delay in initiating the 2018 Claw-back, the
Court has nevertheless evaluated the propriety of WW's
claims of privilege for those documents to assist the Court in
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ruling on Plaintiffs' request for sanctions. As set forth more
fully in Appendix B to this Order and Opinion, the Court finds
that 122 of the 280 Challenged Claw-back Documents are not
privileged in whole or in part. This fact further supports the
imposition of sanctions.

*36  143. That sanctions are warranted is further highlighted
by the nature of many of the non-privileged Review
Documents. For instance, WW improperly redacted Sample
Log Document No. 122, an e-mail chain from August 2013
consisting of four e-mails, to omit relevant information that
could not reasonably be considered privileged. The first
two e-mails in time, which WW produced, were sent by
employees of AMI (a WW vendor), including David King, to
WW's Deem. In the subsequent third e-mail, Deem forwarded
the AMI e-mails to WW's Board and Ms. Vannoy, adding the
following:

I spoke with [David King] Friday
evening and shared my anger. As
you can clearly see on the attached
spreadsheet, [Plaintiff Jim Roland] has
our exact rebate structure by item
thanks to AMI. [David King] stated
that [Plaintiff Jim Roland] kept asking
for more details and that is how the
tabs expanded, but that is no excuse.....
[David King] knew that we did not
want [Plaintiff Jim Roland] to have the

exact details of our rebate. 54

Deem's e-mail is not privileged, yet WW redacted the e-mail
on privilege grounds. Finally, in the fourth, most recent e-
mail, which WW also redacted, Ms. Vannoy forwarded the
prior three emails to WW's outside counsel, Taylor, without
notation or comment. WW's privilege assertion as to Sample

Log Document No. 122, 55  and on many other documents
reflected in Appendix A, appear to be motivated more by
perceived harm to WW's defense than faithful adherence to
the law of privilege or the rules of discovery. As such, and for
the numerous discovery abuses the Court has outlined above,
the Court concludes that sanctions are appropriate.

144. The Court next considers appropriate sanctions for WW's
discovery misconduct.

a. Plaintiffs' Reasonable Expenses

145. Plaintiffs request that WW be required to pay Plaintiffs'
reasonable expenses incurred in bringing the Motion
to Compel, including payment of Plaintiffs' reasonable
attorneys' fees. For the reasons above, the Court concludes
that WW's opposition to Plaintiffs' Motion to Compel was
not substantially justified, nor do the circumstances of these
cases make an award of expenses unjust. Accordingly, the
Court concludes, in the exercise of its discretion and under
the Court's authority pursuant to Rule 37(a)(4) and the Court's
inherent authority, that the circumstances here warrant the
entry of an order requiring WW to pay Plaintiffs' reasonable
expenses, including reasonable attorneys' fees, incurred in
(i) preparing and prosecuting the Privilege Motions; (ii)

compensating the Special Master for his services; 56  (iii)
seeking and obtaining the non-privileged Review Documents,
including Plaintiffs' expenses incurred in identifying non-
privileged documents, sending deficiency letters, engaging in
meet and confer discussions, and complying with the BCR
10.9 process; and (iv) addressing deficiencies with WW's
2018 Logs. Plaintiffs may submit a petition to recover these
expenses as provided in this Order and Opinion.

b. Further Depositions

*37  146. As a further sanction, Plaintiffs seek an order
permitting a further deposition of Ms. Vannoy and other WW
witnesses on the content of documents that were improperly

withheld or clawed back on the basis of privilege. 57

In light of the Court's conclusion that WW improperly
withheld a substantial number of non-privileged documents
and waived any claim of privilege as to the Challenged
Claw-back Documents, the Court, in the exercise of its
discretion and pursuant to its inherent authority, concludes
that Plaintiffs shall have the opportunity to re-depose the
following witnesses concerning the documents WW has
been ordered to produce under this Order and Opinion: Ms.
Vannoy, Mr. Vannoy, McBride, Mathis, Blackburn, and any
other witness Plaintiffs may identify for good cause shown.
Unless extended for good cause shown, each re-deposition
ordered hereunder shall be limited to seven hours of on-

the-record examination. 58  WW shall bear the costs of each
deposition ordered hereunder.
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c. Waiver as to Challenged Claw-back Documents

147. The Court further concludes, in the exercise of its
discretion, pursuant to its inherent authority and Rule 37, and
after considering lesser sanctions, that a limited waiver of the
attorney-client privilege is an appropriate sanction for WW's
discovery misconduct. See Westdale Recap Props., Ltd. v. NP/
I&G Wakefield Commons, L.L.C., No. 5:11-CV-659-D, 2013
U.S. Dist. LEXIS 138537, 2013 WL 5424844 (E.D.N.C. Sep.
26, 2013) (“Failure to timely serve a privilege log meeting the
requirements of Rule 26(b)(5)(A) may be deemed a waiver
of the privilege otherwise claimed.”); Cappetta v. GC Servs.
Ltd. P'ship, No. 3:08CV288, 2008 WL 5377934, at *4, 2008
U.S. Dist. LEXIS 103902, at *13 (E.D. Va. Dec. 24, 2008)
(“Where a [party] has taken no precautions to properly assert
the privilege, and has allowed time to pass without clarifying
the basis for its assertion of privilege, waiver of the privilege
may be an appropriate sanction.”). Specifically, the Court
concludes that, as a further sanction, WW shall be deemed to
have waived any privilege claim as to the Challenged Claw-
back Documents. This sanction is separate from the Court's
conclusion that WW waived any claim of privilege as to the
Challenged Claw-back Documents by waiting over two full
years to claw the documents back as discussed supra, and
serves as an independent ground for ordering the production
of those documents.

D. Motion to Strike
148. Through the Motion to Strike, WW contends that
portions of the Gallagher Affidavit should not be considered
by the Court and/or should be stricken because the affidavit
(i) contains inadmissible statements in violation of the North
Carolina Rules of Evidence; (ii) contradicts Gallagher's prior
deposition testimony and thus violates the “sham affidavit”
rule; and (iii) discloses attorney-client privileged information.

149. A trial court's ruling on a motion to strike an affidavit will
not be disturbed absent an abuse of discretion. Blair Concrete
Servs., Inc. v. Van-Allen Steel Co., 152 N.C. App. 215, 219,
566 S.E.2d 766, 768 (2002).

150. Plaintiffs submitted the Gallagher Affidavit as an exhibit
to their Waiver Motion. Gallagher was employed at WW from
November 2008 until July 2011. (Gallagher Aff. ¶ 6, ECF No.
447.13.) Gallagher was hired as WW's Vice President of New
Store Development, a title later changed to Vice President of
Business Development. (Gallagher Aff. ¶ 8.) In both roles,

Gallagher was responsible for opening new stores in new
markets and identifying owners for those new stores and for
failing stores in existing markets. (Gallagher Aff. ¶ 8.)

*38  151. Of particular relevance here, the Gallagher
Affidavit states as follows:

[REDACTED]

(Gallagher Aff. ¶ 19 (emphasis added).)

152. WW argues that “[i]ndependent of the veracity of the
statement [in paragraph 19 of the Gallagher Affidavit], the
only way that Mr. Gallagher could have personal knowledge
of what Ms. Vannoy knew or did not know would be from
his communications with Ms. Vannoy,” and that Gallagher
had no authority to disclose the contents of those privileged
communications. (WW's Br. Supp. Mot. Strike 21–22, ECF
No. 587.) The Court agrees with WW that “protecting the
date and method of a communication ... while divulging
the substance of a communication ... does not protect
privileged communications.” (WW's Br. Supp. Mot. Strike
22.) Therefore, the Court concludes, in the exercise of its
discretion, that WW's Motion to Strike shall be granted to the
extent it relates to paragraph 19 of the Gallagher Affidavit.

153. As to the other portions of the Gallagher Affidavit, the
Court concludes that the Motion to Strike should be denied
as moot because the Court does not rely on the Affidavit in
deciding the Waiver Motion. See InVue Sec. Prods., Inc. v.
Stein, 2017 NCBC LEXIS 115, at *30, 2017 WL 6517624
(N.C. Super. Ct. Dec. 18, 2017) (denying motion to strike as
moot where the evidence to which the moving party objected
was “not necessary to the Court's decision” upon underlying
motion); DeCristoforo v. Givens, 2015 NCBC LEXIS 56,
at *35, 2015 WL 3472999 (N.C. Super. Ct. May 29, 2015)
(denying motion to strike affidavits as moot where court did
not consider affidavits in ruling upon underlying motion).

IV.

CONCLUSION

154. WHEREFORE, the Court, for the reasons stated herein
and in the exercise of its discretion, hereby ORDERS as
follows:
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a. Plaintiffs' Waiver Motion is GRANTED in part and
DENIED in part as follows:

i. To the extent Plaintiffs seek an order finding
that WW waived the protections of the attorney-
client privilege and work-product immunity doctrine
as to the Challenged Claw-back Documents, the
Waiver Motion is GRANTED, and, commencing
on September 19, 2019, the Challenged Claw-back
Documents shall be available for use by any party to

these actions for purposes of this litigation. 59

ii. To the extent Plaintiffs seek an order finding subject
matter waiver based on WW's voluntary production of
certain documents or by operation of the crime-fraud
exception, the Waiver Motion is DENIED.

b. Plaintiffs' Motion to Compel is GRANTED and the
Court ORDERS as follows:

i. WW shall produce all non-privileged Sample Log
Documents identified in Appendix A to this Order and
Opinion by no later than September 19, 2019.

ii. Counsel for WW shall re-review all documents that
WW has withheld as privileged or work product and,
consistent with the standards set forth herein, produce
those documents that are not privileged or protected
as work product by no later than September 19, 2019.

iii. WW shall serve revised privilege logs containing
adequate and accurate document descriptions of all
withheld documents by no later than September 19,
2019.

iv. As to Plaintiffs' request for payment of its reasonable
expenses, including attorneys' fees:

*39  1. WW shall pay Plaintiffs their reasonable
expenses, including attorneys' fees, incurred in
obtaining this Order. Such fees and expenses shall
be limited to those incurred in (i) prosecuting the
Privilege Motions; (ii) compensating the Special
Master for his services; (iii) seeking and obtaining
the non-privileged Review Documents, including
Plaintiffs' expenses incurred in identifying non-
privileged documents, sending deficiency letters,
engaging in meet and confer discussions, and

complying with the BCR 10.9 process; and (iv)
addressing deficiencies with WW's 2018 Logs.

2. Plaintiffs may file a petition for payment of
their reasonable expenses, including attorneys' fees,
with supporting affidavits and any other supporting
material, by no later than September 19, 2019. WW
may file a response, with supporting materials, if
any, and Plaintiffs may file a reply, with supporting
materials, if any, within the time periods for responses
and replies set forth in BCRs 7.6 and 7.7, respectively.
The Court will determine at a later date whether it will
hold a hearing on any such petition.

v. Plaintiffs shall be permitted to re-depose Ms. Vannoy,
Mr. Vannoy, McBride, Mathis, Blackburn, and any
other person for good cause shown concerning the
documents ordered to be produced hereunder, subject
to the following limitations:

1. Unless extended for good cause shown, each re-
deposition shall be limited to seven hours of on-the-
record examination.

2. WW shall bear the costs of each re-deposition.

3. Each re-deposition shall be taken promptly after
WW's production of the documents ordered to be
produced hereunder.

c. WW's Motion to Strike is GRANTED in part and
DENIED in part as follows:

i. As to WW's request that the Court strike and/or decline
to consider paragraph 19 of the Gallagher Affidavit,
the Motion to Strike is GRANTED.

ii. As to the remaining contested portions of the
Gallagher Affidavit, the Motion to Strike is DENIED
as moot.

SO ORDERED, this the 16th day of August, 2019. 60

Attachment

Appendix A—Sample Log Documents 61

No.
 

Privilege
 

Log Description
 

Withheld Sample Log Documents
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2*
 

Properly withheld as attorney-client
privileged.
 

The 2017 Logs adequately described
SLD 2 as e-mail “correspondence
between members of [WW] and Beth
Vannoy, as corporate counsel, regarding
information needed for FDD.” The 2018
Logs, however, omit reference to an
FDD, and inadequately describe the e-
mail as “regarding data gathering with
respect to potential compliance issues.”
 

3*
 

Improperly withheld. SLD 3 is an
unsigned “Assignment” of certain WW
intellectual property. The accompanying
“parent” document, an e-mail, suggests
that SLD 3 is a final version that was
to be signed by Ingle “as is” and filed
with the USPTO. WW has offered no
evidence to suggest that revisions were
subsequently made to SLD 3.
 

The 2017 Logs adequately described
SLD 3 as a “[d]raft Assignment of marks
and correlated schedule of trademarks,
prepared by attorneys at MacCord
Mason for review by Beth Vannoy.”
The 2018 Logs inadequately describe
SLD 3 as a “[c]ommunication from
Art MacCord and transmitted to Beth
Vannoy providing legal advice.”
 

4*
 

Properly withheld as attorney-client
privileged.
 

While the 2017 Logs described SLD 4 as
“correspondence between Beth Vannoy
and attorneys at MacCord Mason
regarding registration of trademarks,” the
2018 Logs describe SLD 4 inadequately
as correspondence between these same
persons “regarding legal advice.”
 

5
 

Improperly withheld. SLD 5 is an
unsigned document relating to
certain WW intellectual property. The
accompanying “parent” document, an e-
mail from Ms. Vannoy to Ingle, suggests
that SLD 5 is a final version that was
to be executed “as is” and publicly filed
with the Canadian Intellectual Property
Office, and WW offers no evidence to
the contrary.
 

While the 2017 Logs adequately
described SLD 5 as a “[d]raft of revised
Declaration of Use prepared by MacCord
Mason transmitted to Beth Vannoy for
review and execution,” this description
was revised in the 2018 Logs to “[d]raft
document prepared by outside counsel
for review and comment by client, Beth
Vannoy.” The revised description is
inadequate.
 

6*
 

Properly withheld as attorney-client
privileged, though the Log description is
inconsistent with WW's current position.
 

The 2017 Logs described SLD 6 as
a “[s]preadsheet maintained by Beth
Vannoy as corporate and in-house
counsel, for tracking and renewal of
franchisee licensing agreements.”
The 2018 Logs describe SLD 6 as a
“[s]preadsheet maintained by Beth
Vannoy as corporate counsel relating
to provision of legal advice and
communicated to internal clients at
[WW].” In WW's Exceptions, however,
WW contends that the spreadsheet
was “created and maintained by” WW's
outside counsel, not by WW's in-house
counsel. The description is inaccurate
and inadequate.
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9*
 

Properly withheld as attorney-client
privileged and non-responsive spousal
communications.
 

The description in the 2018 Logs (“Email
communication ... relating to legal
advice, information necessary to obtain
same, and unrelated communication
relating to personal matters.”) is
inadequate as to “legal advice” but
adequate as to “personal matters.”
 

11
 

Properly withheld as attorney-client
privileged. The contents of SLD 11, a
draft document, were never revealed to
third parties. (B. Vannoy Aff. ¶ 6.)
 

While the 2017 Logs adequately
described SLD 11 as a “[d]raft
Termination of Franchise Agreement,”
the 2018 Logs inadequately describe
SLD 11 as a “[d]raft document providing
legal advice.”
 

12
 

Improperly withheld in part. WW
concedes that SLD 12 “should have
been partially redacted rather than
entirely withheld.” The Court agrees
with WW that the overwhelming majority
of SLD 12 is not privileged. WW shall
produce SLD 12 with the proposed
redactions WW tendered to the Court on
May 30, 2019. 62

 

The 2018 Logs describe SLD 12 in
full as a “[d]ocument drafted by Todd
Woods at Beth Vannoy's direction.” This
description is directly contradicted by
Ms. Vannoy's affidavit. (See B. Vannoy
Aff. ¶ 7 (“While I did not instruct Mr.
Woods to create this spreadsheet, it
contains a summary of legal advice I
gave Mr. Woods.”).) This description is
inaccurate and inadequate.
 

16*
 

Not privileged to extent published. SLD
16 is a draft FDD. WW has offered no
evidence to suggest that SLD 16 was not
adopted as written and published to third
parties.
 

The 2017 Logs described SLD 16 as a
“[d]raft FDD prepared by Ritchie Taylor
and transmitted to Beth Vannoy for
review.” The 2018 Logs inadequately
describe SLD 16 simply as a “[d]raft
document.”
 

17*
 

Not privileged to extent published. SLD
16 is a draft FDD. WW has offered no
evidence to suggest that SLD 17 was not
adopted as written and published to third
parties.
 

The 2017 Logs described SLD 17 as
a “[d]raft FDD with changes made
by Melissa Harrold at Beth Vannoy's
request for review by Ritchie Taylor.”
The 2018 Logs inadequately describe
SLD 17 as a “[d]raft document.”
 

19
 

Improperly withheld in part, as WW
concedes. The March 15, 2012 Notice
of Electronic Filing is not privileged.
Scott Walton's March, 15, 2012 e-mail is
privileged and may be redacted.
 

The description in 2018 Logs
(“Email system message containing
preview of attorney-client privileged
communications.”) is adequate.
 

29
 

Properly withheld as attorney-client
privileged.
 

The description in 2018 Logs (“Email ...
regarding legal advice.”) is inadequate.
 

30
 

Improperly withheld in part. Deem's
February 16, 2011 e-mail to Ingle and
Ms. Vannoy is not privileged, as the e-
mail is addressed to Ingle, conveys only
business and financial information, and
does not include an implied or express
request for legal advice. Ms. Vannoy's
March 1, 2013 e-mail to Deem is not

The description in the 2018 Logs (“Email
correspondence ... regarding legal
compliance.”) is inconsistent with WW's
current argument as to why SLD 30 is
privileged. The description is inaccurate
and inadequate.
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privileged, as it is a forward without
original text. Deem's March 1, 2013 e-
mail to Ms. Vannoy is privileged. (See B.
Vannoy Aff. ¶ 9.)
 

31
 

Improperly withheld. SLD 31 is a draft
letter created by a non-lawyer for
Ms. Vannoy to send to a non-Plaintiff
franchisee and does not convey legal
advice. Additionally, WW offers no
evidence to suggest that changes were
made to the letter before it was sent.
 

The 2017 Logs described SLD 31 as
a “[d]raft letter to franchisee regarding
execution of Franchise Agreement.”
This was revised in the 2018 Logs,
which describe SLD 31 as a “[d]raft
letter regarding Franchise Agreement[.]”
The 2018 description does not give any
indication of the nature of the letter's
intended recipient and is inadequate.
 

32
 

Improperly withheld in part. As with
SLD 30, Deem's February 16, 2011 e-
mail to Ingle and Ms. Vannoy and Ms.
Vannoy's March 1, 2013 e-mail to Deem
are not privileged, but Deem's March 1,
2013 e-mail to Ms. Vannoy is privileged.
Additionally, Ms. Vannoy's March 28,
2013 e-mail to Deem and Deem's March
28, 2013 e-mail to Ms. Vannoy are
privileged.
 

The description in the 2018 Logs
(“Email correspondence ... regarding
legal compliance.”) is inconsistent with
WW's current argument as to why the
document is privileged. The description
is inaccurate and inadequate.
 

35*
 

Properly withheld as attorney-client
privileged.
 

While the 2017 Logs adequately
described SLD 35 as a “Trademark
Research Report prepared by Ritchie
Taylor,” the 2018 Logs inadequately
describe SLD 35 as a “[r]eport prepared
by Ritchie Taylor for Beth Vannoy.”
 

36
 

Improperly withheld, as SLD 36 is a
spreadsheet containing only financial
information that was sent from a non-
lawyer at WW to an outside accountant.
 

The 2018 Logs described SLD 36 as
“[s]preadsheet of financial information
maintained at Beth Vannoy's direction
and provided to Randy Blackburn at
request of outside counsel with request
for legal advice.” As discussed in section
II.C.5.c. of this Order and Opinion,
the Court agrees with the Master's
conclusion that this description is
“particularly contrived and misleading.”
 

40
 

Improperly withheld. SLD 40 is an e-
mail from Mathis to Ms. Vannoy, which
attaches a spreadsheet containing only
financial information. WW has failed to
offer evidence to support its contention
that the document is privileged.
 

While the 2017 Logs described SLD
40 as correspondence “regarding
royalties collected by [WW],” the 2018
Logs inadequately describe SLD 40 as
correspondence “regarding legal advice.”
 

42
 

Improperly withheld in part. Deem's
November 7, 2013 e-mail and McBride's
November 7, 2013 e-mail are not
privileged, as the communications are
not related to legal advice. Ms. Vannoy's

The description in the 2018 Logs (“Email
correspondence ... regarding legal
advice.) is inadequate.
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November 7, 2013 e-mail to Deem is
privileged and may be redacted.
 

43
 

Improperly withheld. SLD 43 is an e-
mail chain between Mathis, the WW
Board, and Ms. Vannoy discussing a
third party's financial information. It
contains no express or implied request
for or provision of legal advice.
 

While the 2017 Logs accurately
described SLD 43 as “correspondence
regarding evaluation of financial
statements for franchise locations,”
the 2018 Logs inadequately and
inaccurately describe SLD 43 as “[e]mail
correspondence regarding legal advice.”
 

45
 

Improperly withheld on the basis of the
attorney-client privilege. SLD 45 is an
e-mail from Deem to the Board, with
carbon copies to Blackburn, Mathis, and
Ms. Vannoy, in which Deem relayed
financial information and discussed a
potential settlement of a disputed claim.
 

The 2018 Logs describe SLD 45 as
“[e]mail communication from Randy
Blackburn to client as independent
consultant retained by outside counsel
regarding legal advice.” This description
is inaccurate and inadequate.
 

53
 

Not privileged to extent published. SLD
53 is a draft Management Agreement.
WW has offered no evidence to suggest
that SLD 53 was not adopted as written
and published to third parties.
 

While the 2017 Logs accurately describe
SLD 53 as a “[d]raft Management
Agreement,” the 2018 Logs describe
SLD 53 as a “[d]raft legal compliance
document.” The 2018 description is
inadequate and inaccurate.
 

59
 

Improperly withheld on the basis of the
attorney-client privilege.
 

The 2017 Logs accurately described
SLD 59 as “[e]mail correspondence
regarding litigation-related expenses
incurred by [WW] on behalf of
franchisee.” The 2018 Logs describe
SLD 59 as “[e]mail correspondence
regarding legal issue in unrelated
litigation.” Although with less detail, the
2018 description is adequate.
 

60
 

Properly withheld. (See B. Vannoy Aff. ¶
15; Taylor Aff. ¶ 3.)
 

The 2017 Logs described SLD 60 as
a “[d]raft document prepared by Beth
Vannoy in conjunction with negotiations.”
The 2018 Logs describe SLD 60 as
a “[d]raft document prepared by Beth
Vannoy in conjunction with providing
legal advice.” Both descriptions,
however, conflict with statements
made in Ms. Vannoy's affidavit. (See
B. Vannoy Aff. ¶ 15.) The description is
inaccurate and inadequate.
 

61
 

Improperly withheld in part. Ms.
Vannoy's e-mail to Taylor, Whitworth,
Deem, and Mathis is a transmittal
email without original text and is thus
not privileged. The subject line and
attachment name, however, may
properly be considered privileged.
 

The 2017 Logs describe SLD 61 as
an “[e]mail transmitting draft document
prepared by Beth Vannoy in conjunction
with negotiations.” The 2018 Logs
describe SLD 61 as an “[e]mail
transmitting draft document prepared
by Beth Vannoy related to legal advice.”
Ms. Vannoy's affidavit states that she did
not personally prepare the transmitted
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document. (See B. Vannoy Aff. ¶ 15.)
The description in the 2018 Logs is
inaccurate and inadequate.
 

62
 

Improperly withheld on the basis of the
attorney-client privilege.
 

The 2017 Logs accurately described
SLD 62 as “[e]mail correspondence
regarding invoice for fees incurred by
[WW] in providing legal defense for
franchisee.” The 2018 Logs describe
SLD 62 as “[e]mail correspondence
regarding legal dispute in unrelated
litigation.” Although with less detail, the
2018 description is adequate.
 

63
 

Improperly withheld on the basis of the
attorney-client privilege. SLD 63 contains
(i) an automated e-mail from WW's
Kyocera scanner to Mathis, (ii) an e-mail
from Mathis forwarding the Kyocera e-
mail to Ms. Vannoy, and (iii) an e-mail
from Ms. Vannoy forwarding Mathis's e-
mail to Taylor. The only original text in all
three e-mails appears in the subject line
and is not privileged.
 

The 2017 Logs describe SLD 63 as
e-mail correspondence “regarding
invoicing for legal fees incurred in
litigation.” The 2018 Logs describe
SLD 63 as e-mail correspondence
“requesting legal advice regarding
unrelated litigation.” Although with less
detail, the 2018 description is adequate.
 

65
 

Improperly withheld, as WW concedes.
 

The description in the 2018 Logs (“Draft
Franchise Agreement with Exhibits,
prepared by Beth Vannoy”) is adequate
and accurate.
 

Redacted Sample Log Documents
 

69
 

Improperly redacted in part. SLD 69
is an e-mail from Gallagher to Tammy
Whitworth, Ingle, and Deem. The
only privileged portions are (i) the
sentence beginning with “Any” and
ending with “date,” and (ii) from the
sentence beginning with “These can be”
through the end of the paragraph. The
remaining portions simply convey factual
information and are not privileged.
 

The 2018 Logs inadequately describe
the redacted portion of SLD 69 as
“[e]mail content relating to privileged
communications relating to compliance
and legal strategy between Beth Vannoy
and Sean Gallagher.”
 

72
 

Improperly redacted. The redacted
portion of SLD 72 is an e-mail from
Ingle to Deem, copying Ms. Vannoy,
discussing a potential settlement of a
disputed claim. It does not contain an
implied or express request for legal
advice.
 

While the 2017 Logs accurately
described the redacted e-mail as
“related to Dana Deem correspondence
with non-Plaintiff franchisee,” the
2018 Logs inadequately describe it
as correspondence “relating to legal
advice.”
 

80
 

Improperly redacted. In SLD 80, Taylor
forwarded a non-privileged third-
party communication to Ms. Vannoy,
adding only “FYI.” Taylor's e-mail is not
privileged. WW shall produce SLD 80
without redactions.

The description in the 2018 Logs
(“Email correspondence ... relating to
legal compliance.”) is inadequate and
inaccurate.
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83
 

Improperly redacted in part. Tammy
Whitworth's e-mail to the Board, Deem,
and Ms. Vannoy is not privileged. Mr.
Vannoy's e-mail to Ms. Vannoy at 11:59
AM is also not privileged. Mr. Vannoy's
e-mail at 1:42 PM, however, is privileged
and may properly be redacted.
 

While the 2017 Logs accurately
described SLD 83 as e-mail
correspondence “related to Blair
Ingle and [WW],” this description
was changed in the 2018 Logs to
e-mail correspondence “relating to
legal advice.” The 2018 description is
inadequate.
 

84
 

Improperly redacted. SLD 84 is an e-mail
chain originating with a non-privileged
third party communication to Deem. WW
redacted (i) Deem's forwarding e-mail
to Ms. Vannoy, which adds only “FYI”
and (ii) Ms. Vannoy's forwarding e-mail
to Mr. Vannoy, which does not add any
original text. These are not protected by
the attorney-client privilege.
 

While the 2017 Logs accurately
described SLD 84 as e-mail
correspondence “related to Jim and Toni
Ballard rescinding their membership
with the 189 DA,” this description
was changed in the 2018 Logs to
e-mail correspondence “relating to
legal advice.” The 2018 description is
inadequate.
 

87
 

Improperly redacted. The redacted
portion of SLD 87 is a forwarding e-mail
from Deem to Ms. Vannoy that does
not include any original text and is not
privileged.
 

The description in the 2018 Logs (“Email
correspondence ... regarding legal
advice.”) is inadequate.
 

88*
 

Properly redacted.
 

The description in the 2018 Logs
(“Email ... regarding request for legal
advice.”) is inadequate.
 

91*
 

Improperly redacted in part. Deem's e-
mail to Ms. Vannoy is not privileged,
as it merely transmits a third-party
communication, adding only “FYI.” Ms.
Vannoy's March 20, 2012 e-mail to
Taylor is privileged and was properly
redacted. WW shall produce SLD 91
with redactions only as to Ms. Vannoy's
e-mail.
 

While the 2017 Logs accurately
described SLD 91 as e-mail
correspondence “related to Colin Justus
email to Bill Curran,” this description
was revised in the 2018 Logs to e-
mail correspondence “relating to
legal advice.” The 2018 description is
inadequate.
 

93*
 

Properly redacted.
 

The description in the 2018 Logs
(“Email ... related to legal advice.”) is
inadequate.
 

104*
 

Improperly redacted. Deem's February
17, 2013 e-mail to Ms. Vannoy is not
privileged, as it only transmits a non-
privileged third-party communication and
does not include an express or implied
request for legal advice.
 

While the 2017 Logs accurately
described SLD 104 as e-mail
correspondence “related to non-plaintiff
franchise location,” this description
was revised in the 2018 Logs to e-
mail correspondence “relating to
legal advice.” The 2018 description is
inadequate.
 

109
 

Improperly redacted. Ms. Vannoy's
March 25, 2013 e-mail to Taylor and
Mathis's e-mail to Ms. Vannoy are
not privileged, as both e-mails only

The description in the 2018 Logs (“Email
correspondence ... relating to legal
advice.”) is inadequate.
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transmit a non-privileged third-party
communication without adding original
substance.
 

110
 

Improperly redacted in part. Deem's
March 16, 2013 e-mail to Ms. Vannoy is
a non-privileged transmittal e-mail. The
remaining redacted portions of SLD 110
are privileged.
 

The description in the 2018 Logs (“Email
correspondence ... relating to legal
advice.”) is inadequate.
 

111
 

Improperly redacted in part. Deem's April
17, 2013 e-mail to Ms. Vannoy is not
privileged, as it merely forwards a non-
privileged third-party communication
without adding original text. Ms.
Vannoy's subsequent e-mail may
properly be considered privileged.
 

The description in the 2018 Logs (“Email
correspondence relating to legal advice
and strategy.”) is inadequate.
 

113
 

Improperly redacted in part. Ms.
Vannoy's May 15, 2013 e-mail to Deem
at 3:13 PM is not privileged, as it merely
forwards a non-privileged third-party
communication without adding original
text. Ms. Vannoy's May 15, 2013 e-mail
to Deem at 3:16 PM is protected by the
attorney-client privilege.
 

While the 2017 Logs accurately
described SLD 113 as e-mail
correspondence “related to vendor
license agreement,” the 2018 Logs
inadequately describe SLD 113 as
e-mail correspondence “relating to
legal advice.” The 2018 description is
inadequate.
 

117*
 

Properly redacted.
 

The description in the 2018 Logs
(“Email ... related to legal advice.”) is
inadequate.
 

119*
 

Properly redacted.
 

The description in the 2018 Logs
(“Email ... relating to legal advice.”) is
inadequate.
 

121*
 

Properly redacted as attorney-client
privileged.
 

The description in the 2018 Logs
(“Email ... related to legal advice.”) is
inadequate.
 

122
 

Improperly redacted. Ms. Vannoy's
August 12, 2013 e-mail to Taylor is not
privileged, as it merely forwards a non-
privileged communication without adding
original text. Deem's August 12, 2013
e-mail to the Board, Ms. Vannoy, and
Mathis is not privileged, as it does not
seek legal advice and because WW
produced the same e-mail separately
without asserting a claim of privilege.
 

The description in the 2018 Logs (“Email
correspondence ... related to legal
advice.”) is inadequate and inaccurate.
 

126
 

Improperly redacted. The redacted
portion of SLD 126, Mr. Vannoy's
January 1, 2014 e-mail to the Board,
Mathis, Ms. Vannoy, and Deem, does
not convey legal advice. Fairly read,
Mr. Vannoy's e-mail indicated that he

While the 2017 Logs accurately
described SLD 126 as e-mail
correspondence “related to Jim Roland
email to Dana Deem,” the 2018 Logs
inadequately describe SLD 126 as e-
mail correspondence “relating to legal
advice regarding negotiations.”
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was acting in his capacity as a board
member, not WW's outside counsel.
 

 

127
 

Improperly redacted. Ms. Vannoy's
January 6, 2014 e-mail to Taylor and
Deem's January 6, 2014 e-mail to Ms.
Vannoy are not privileged, as both e-
mails only transmit a non-privileged
third-party communication without
adding original substance.
 

The description in the 2018 Logs
(“Email ... related to legal advice
regarding negotiations with Plaintiffs.”) is
adequate.
 

128
 

Properly redacted.
 

The description in the 2018 Logs
(“Email ... relating to legal negotiations.”)
is inadequate.
 

130
 

Improperly redacted. Ms. Vannoy's
April 2, 2014 e-mail to Mr. Vannoy is
not privileged, as it is a non-substantive
transmittal e-mail that does not seek
or provide legal advice. Mr. Vannoy's
April 2, 2014 e-mail to Ms. Vannoy is
not privileged, as it concerns a business
matter, not a legal matter.
 

Because the redacted portion of SLD
130 addresses solely business matters,
the description in the 2018 Logs
(“Email correspondence ... related to
legal advice.”) is inaccurate. It is also
inadequate.
 

133
 

Improperly redacted. Ms. Vannoy's April
24, 2014 e-mail to Mathis and Taylor's
April 24, 2014 e-mail to Ms. Vannoy
are not privileged, as both e-mails only
transmit a non-privileged communication
without adding original text, other than
“FYI.”
 

While the 2017 Logs accurately
described SLD 133 as e-mail
correspondence “related to Ritchie
Taylor email to Jeff Oleynik and Charles
Coble,” the 2018 Logs inadequately
describe it as e-mail correspondence
“relating to legal advice.”
 

135
 

Improperly redacted. Deem's June
2, 2014 e-mail to Ms. Vannoy is not
privileged, as it only forwards a non-
privileged third-party communication,
adding only “FYI.”
 

The description in the 2018 Logs
(“Email ... related to legal advice.”) is
inadequate and inaccurate.
 

136
 

Improperly redacted in part. Ms.
Vannoy's July 23, 2014 e-mail to the
Board, Deem, and Mathis is a non-
privileged transmittal e-mail without
original text. Taylor's July 23, 2014 e-
mail to Ms. Vannoy may properly be
considered privileged.
 

While the 2017 Logs accurately
described SLD 136 as e-mail
correspondence “regarding letter
received from Charles Coble,” this was
changed in the 2018 Logs to state e-mail
correspondence “regarding legal advice
and strategy.” The 2018 description is
inadequate.
 

137
 

Improperly redacted in part. Tammy
Whitworth's August 5, 2014 e-mail
to the Board, Deem, and Mark
Bumgarner (with copy to Ms. Vannoy)
is not privileged, as it is a business
communication that does not seek legal
advice. Ms. Vannoy's subsequent e-mail
may properly be considered privileged.
 

The 2017 Logs accurately described
SLD 137 as e-mail “correspondence
regarding Notice of Window World
Chapter formation.” The 2018 Logs,
however, describe SLD 137 as
“correspondence regarding legal advice.”
The 2018 description is inadequate.
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142
 

Improperly redacted. Taylor's November
6, 2014 e-mail to Ms. Vannoy is not
privileged, as it merely forwards a
non-privileged communication without
substantive comment.
 

The description in the 2018 Logs
(“Email correspondence relating to legal
advice.”) is inadequate and inaccurate.
 

143
 

Properly redacted on the basis of the
attorney client privilege.
 

The description in the 2018 Logs
(“Email ... relating to legal advice.”) is
inadequate.
 

146
 

Improperly redacted. The redacted
portions of McBride's February 18, 2015
e-mail, Whitworth's February 18, 2015 e-
mail, and Steve Kamody's February 18,
2015 e-mail are not privileged, as the e-
mails relate to business matters and do
not seek legal advice. Mark Bumgarner
is not an attorney.
 

While the 2017 Logs accurately
described SLD 146 as e-mail
correspondence “related to 2015
regionals,” this description was
revised in the 2018 Logs to e-mail
correspondence “relating to legal
advice.” The 2018 description is
inadequate.
 

147*
 

Properly redacted.
 

While the 2017 Logs adequately
described SLD 147 as e-mail
correspondence “related to vendor
agreement,” this description was
changed in the 2018 Logs to
correspondence “relating to legal
advice.” The 2018 description is
inadequate.
 

Appendix B—Challenged Claw-back Documents 63

No.
 

Master's Report (& Excepting Party)
 

Court's Findings and Conclusions
 

1
 

Not privileged.
 

Not privileged; relinquished via JFB Ex. 3.
 

2
 

Not privileged in part.
 

Properly redacted.
 

3
 

Not privileged in part.
 

Properly redacted.
 

4
 

Not privileged. (WW)
 

Not privileged. WW has offered no
evidence to suggest that CCD No. 4—
a draft Termination Agreement between
WW and a non-Plaintiff dealer—was
not adopted as written. Indeed, Ms.
Vannoy's e-mail transmitting CCD 4 to
Ingle describes it as “finalized.” (See
Goode Aff. Ex. A, ECF No. 498.1.)
 

5
 

Not privileged. (WW)
 

Not privileged. CCD 5 is a draft
agreement between WW and a non-
Plaintiff dealer. The extent to which CCD
5 was adopted as written and published
to third parties is unclear; thus WW has
not met its burden. (See Goode Aff. Ex.
B, ECF No. 498.2.)
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6
 

Not privileged. (WW)
 

Not privileged. WW has offered no
evidence to suggest that CCD 6—a
draft Termination Agreement between
WW and a non-Plaintiff dealer—was
not adopted as written. Indeed, Ms.
Vannoy's e-mail transmitting CCD 6 to
Ingle describes it as “finalized.” (See
Goode Aff. Ex. A.)
 

7
 

Not privileged in part.
 

Properly redacted.
 

8
 

Not privileged.
 

Not privileged; relinquished on 6/27/18.
 

9
 

Privileged. (Pls.)
 

Privileged.
 

10
 

Not privileged in part. (WW)
 

Not privileged in part; relinquished via
WW's Exceptions. WW rightly concedes
that it “over-redacted portions of” CCD
10, including non-privileged third-
party communications. Ms. Vannoy's
November 20, 2012 e-mail to Deem is the
only privileged communication.
 

11
 

Privileged. (Pls.)
 

Privileged.
 

12
 

Privileged. (Pls.)
 

Privileged.
 

13
 

Privileged. (Pls.)
 

Privileged.
 

14
 

Privileged. (Pls.)
 

Privileged.
 

15
 

Privileged. (Pls.)
 

Privileged.
 

17
 

Not privileged in part.
 

Properly redacted.
 

19
 

Not privileged.
 

Not privileged; relinquished on 6/27/18.
 

20
 

Not work product. (WW)
 

Work product. The e-mails that WW
redacted appear to have been prepared
and sent in anticipation of litigation with
Plaintiffs.
 

21
 

Not privileged.
 

Not privileged; relinquished on 6/27/18.
 

22
 

Not privileged. (WW)
 

Not privileged. Deem's January 6, 2014
e-mail to Ms. Vannoy is not privileged,
as it only forwards a non-privileged third-
party communication without adding any
original text.
 

23
 

Not privileged in part. (Pls.)
 

Properly redacted.
 

28
 

Not privileged.
 

Not privileged; relinquished on 6/27/18.
 

30
 

Not privileged.
 

Not privileged; relinquished on 6/27/18.
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32
 

Not privileged. (WW)
 

Not privileged. CCD 32 is a November
30, 2007 letter from a third-party, AMI, to
WW's Todd Whitworth with the subject
line “Sole Source Partnership Program.”
The parent document suggests that
Deem forwarded CCD 32 to Ms. Vannoy
in 2012. While WW contends that CCD
32 contains Deem's highlighting, WW
offers no evidence to suggest that Deem
highlighted the document in connection
with seeking legal advice. Even if WW
had made such a showing, the limited
highlighting would not render the entire
document privileged. See Morris, 2011
NCBC LEXIS 34, at *15, 2011 WL
3808544 (“A communication will not be
deemed privileged merely because an in-
house attorney was ... forwarded a copy
of a document.”).
 

33
 

Not privileged. (WW)
 

Not privileged. CCD 33 is a January
2009 letter from a third-party, AMI, to
WW's Todd Whitworth with the subject
line “Sole Source Partnership Program.”
That CCD 33 was sent to Ms. Vannoy
nearly four years later does not make it
privileged.
 

35
 

Not privileged. (WW)
 

Not privileged in part. Deem's e-mail to
several WW employees, including Ms.
Vannoy, merely forwards a price list
that Deem received from AMI. The last
sentence of Deem's e-mail is privileged.
 

36
 

Not privileged.
 

Not privileged; relinquished on 6/27/18.
 

37
 

Not privileged.
 

Not privileged; relinquished on 5/18/18.
 

39
 

Not privileged.
 

Not privileged; relinquished on 6/27/18.
 

40
 

Not privileged in part.
 

Properly redacted.
 

42
 

Privileged. (Pls.)
 

Not privileged; relinquished on 6/27/18.
 

43
 

Privileged. (Pls.)
 

Properly redacted.
 

46
 

Privileged. (Pls.)
 

Privileged.
 

47
 

Privileged. (Pls.)
 

Privileged.
 

48
 

Privileged. (Pls.)
 

Not privileged. WW has failed to show
that the material it seeks to redact—an e-
mail subject line—is privileged.
 

49
 

Not privileged. (WW)
 

Not privileged. CCD 49 is a script
prepared in anticipation of a conference
call between members of WW corporate
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and store owners relating to WW's
announcement that it was “converting”
to a franchise system. While the script
appears to have been written by Mr.
Vannoy or Ms. Vannoy for Whitworth,
WW offers no evidence to suggest that
the script was not adopted as written
and read to store owners. Further, WW
has failed to show that the script was
prepared in the course of providing legal
advice.
 

50
 

Privileged. (Pls.)
 

Not privileged. WW has failed to show
that the material it seeks to redact—an e-
mail subject line—is privileged.
 

51
 

Not privileged. (WW)
 

Not privileged. As with CCD 49, CCD
51 is a script. WW has similarly failed to
show that the script (i) was not adopted
as written and read to store owners and/
or (ii) was prepared in the course of
providing legal advice.
 

52
 

Privileged. (Pls.)
 

Not privileged. WW offers no evidence to
suggest that the e-mails at CCD 52 are
related to legal advice.
 

54
 

Privileged. (Pls.)
 

Privileged.
 

58
 

Not privileged.
 

Not privileged; relinquished on 6/27/18.
 

59
 

Not privileged in part.
 

Not privileged in part; relinquished via
JFB Ex. 3.
 

61
 

Privileged. (Pls.)
 

Privileged.
 

62
 

Privileged. (Pls.)
 

Privileged.
 

65
 

Privileged. (Pls.)
 

Privileged.
 

66
 

Not privileged in part.
 

Not privileged in part; relinquished via
WW's Exceptions. In its Exceptions,
WW concedes that it “mistakenly over-
redacted” CCD 66. Indeed, of the seven
e-mails that WW redacted, five are non-
privileged third-party communications and
one is a non-privileged forwarding e-mail
from Ms. Vannoy to Deem without original
text. The only privileged communication
is Deem's March 17, 2013 e-mail to Ms.
Vannoy.
 

68
 

Not privileged in part.
 

Properly redacted.
 

70
 

Not privileged.
 

Not privileged; relinquished on 4/17/18
and 5/18/18.
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71
 

Not privileged.
 

Not privileged; relinquished on 4/17/18.
 

72
 

Not privileged.
 

Not privileged; relinquished on 5/18/18.
 

73
 

Not privileged.
 

Not privileged; relinquished via WW's
Exceptions.
 

74
 

Not privileged.
 

Not privileged; relinquished on 5/18/18.
 

75
 

Not privileged.
 

Not privileged; relinquished on 5/18/18.
 

76
 

Not privileged.
 

Not privileged; relinquished on 5/18/18.
 

77
 

Not privileged.
 

Not privileged; relinquished via WW's
Exceptions.
 

79
 

Privileged. (Pls.)
 

Privileged.
 

80
 

Privileged. (Pls.)
 

Not privileged. CCD 80 is a draft
Franchise Agreement between WW and a
non-Plaintiff franchisee. WW has offered
no evidence to suggest that CCD 80 was
not adopted as written and published to
third parties.
 

81
 

Privileged. (Pls.)
 

Not privileged. CCD 81 is a draft
Confidentiality Agreement between WW
and a non-Plaintiff franchisee. WW has
offered no evidence to suggest that
CCD 81 was not adopted as written and
published to third parties.
 

85
 

Not privileged.
 

Not privileged; relinquished on 5/18/18.
 

87
 

Privileged. (Pls.)
 

Privileged.
 

88
 

Not privileged.
 

Not privileged; relinquished on 5/18/18.
 

89
 

Privileged.
 

Relinquished on 5/18/18.
 

90
 

Privileged. (Pls.)
 

Not privileged. As with CCD 49 and CCD
51, CCD 90 is a script. WW has similarly
failed to show that the script (i) was not
adopted as written and read to store
owners and/or (ii) was prepared in the
course of providing legal advice.
 

91
 

Privileged.
 

Relinquished on 5/18/18.
 

92
 

Privileged.
 

Relinquished on 5/18/18.
 

93
 

Privileged.
 

Relinquished on 4/17/18.
 

95
 

Privileged. (Pls.)
 

Not privileged. WW offers no evidence
to suggest that the e-mail at CCD 95 is
related to legal advice.
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97
 

Not privileged.
 

Not privileged; relinquished on 6/28/18.
 

101
 

Privileged. (Pls.)
 

Privileged.
 

102
 

Privileged. (Pls.)
 

Not privileged. CCD 102 is a draft
Termination Notice relating to a Sole
Source Agreement between WW and
AMI. WW has offered no evidence to
suggest that CCD 102 was not adopted
as written and published to third parties.
 

106
 

Privileged. (Pls.)
 

Not privileged in part. The second e-mail
in time—from Ms. Vannoy to Gregory—is
a forward without original text and is not
privileged. The remainder of CCD 106 is
privileged.
 

107
 

Privileged. (Pls.)
 

Not privileged. CCD 107 is a draft
Confidentiality Agreement. Accompanying
documents show that CCD 107 was
prepared for a non-Plaintiff franchisee.
WW has offered no evidence to suggest
that CCD 107 was not adopted as written
and published to third parties.
 

108
 

Privileged. (Pls.)
 

Not privileged. CCD 108 is a draft
Franchise Agreement between WW and a
non-Plaintiff franchisee. WW has offered
no evidence to suggest that CCD 108
was not adopted as written and published
to third parties.
 

109
 

Not privileged. (WW)
 

Not privileged. CCD 109 is a draft letter
created by a non-lawyer for Ms. Vannoy
to send to a non-Plaintiff franchisee
and does not convey legal advice.
Additionally, WW offers no evidence to
suggest that changes were made to the
letter before it was sent.
 

111
 

Privileged. (Pls.)
 

Properly redacted.
 

112
 

Privileged. (Pls.)
 

Not privileged. Ms. Vannoy's February 21,
2013 e-mail to herself at 4:53 PM is not
privileged, as it merely transmits a non-
privileged communication without adding
original text.
 

116
 

Privileged. (Pls.)
 

Privileged.
 

118
 

Not privileged in part. (Pls.)
 

Not privileged in part. Ms. Vannoy's May
15, 2013 e-mail to Deem at 3:13 PM is
not privileged, as it merely forwards a
non-privileged third-party communication
without adding original text. Ms. Vannoy's
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May 15, 2013 e-mail to Deem at 3:16 PM
is privileged.
 

119
 

Not privileged in part. (Pls.)
 

Not privileged in part. As with CCD 118,
Ms. Vannoy's May 15, 2013 e-mail to
Deem at 3:13 PM is not privileged. The
remaining redacted e-mails in CCD 119
are privileged.
 

121
 

Not privileged in part.
 

Properly redacted.
 

122
 

Not privileged.
 

Not privileged; relinquished via WW's
Exceptions.
 

123
 

Not privileged.
 

Not privileged; relinquished via WW's
Exceptions.
 

126
 

Not privileged in part.
 

Properly redacted.
 

127
 

Not privileged.
 

Not privileged; relinquished via WW's
Exceptions.
 

131
 

Privileged. (Pls.)
 

Not privileged. CCD 131 appears to be a
draft communication from WW corporate
to WW dealers. The accompanying
parent e-mail shows that CCD 131 was
sent from Deem to Ms. Vannoy. WW
offers no evidence to suggest that it
was sent in the course of seeking legal
advice or that changes were made to the
communication before it was sent to WW
dealers.
 

133
 

Not privileged. (WW)
 

Not privileged. CCD 133 is a draft FDD.
WW has offered no evidence to suggest
that CCD 133 was not adopted as written
and published to third parties.
 

134
 

Not privileged.
 

Not privileged; relinquished on 6/28/18.
 

142
 

Not privileged. (WW)
 

Not privileged. In CCD 142, Deem
forwards to Ms. Vannoy a non-privileged
third party communication and requests a
meeting to discuss.
 

144
 

Not privileged. (WW)
 

Not privileged. CCD 144 is a draft
Confidential License Agreement between
WW and AMI. WW has offered no
evidence to suggest that CCD 144 was
not adopted as written and published to
third parties.
 

146
 

Privileged. (Pls.)
 

Not privileged. CCD 146 is a draft
Confidential License Agreement between
WW and AMI. WW has offered no
evidence to suggest that CCD 146 was
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not adopted as written and published to
third parties.
 

147
 

Not privileged. (WW)
 

Not privileged. Deem's May 22, 2013 e-
mail to Ms. Vannoy is not privileged, as
it only forwards a non-privileged third-
party communication without adding any
original text.
 

148
 

Privileged. (Pls.)
 

Privileged.
 

149
 

Not privileged. (WW)
 

Not privileged. CCD 149 is a draft
Confidential Supply and License
Agreement between WW and AMI. WW
has offered no evidence to suggest that
CCD 149 was not adopted as written and
published to third parties.
 

150
 

Not privileged. (WW)
 

Not privileged. CCD 150 is a draft
Confidential Supply and License
Agreement between WW and AMI. WW
has offered no evidence to suggest that
CCD 150 was not adopted as written and
published to third parties.
 

151
 

Not privileged in part.
 

Properly redacted.
 

155
 

Not privileged. (WW)
 

Not privileged. Mr. Vannoy's November
20, 2013 e-mail to Ms. Vannoy is not
privileged, as it only forwards a non-
privileged third-party communication
without adding any original text.
 

156
 

Privileged. (Pls.)
 

Properly redacted.
 

157
 

Privileged. (Pls.)
 

Privileged.
 

158
 

Not privileged. (WW)
 

Properly redacted.
 

160
 

Privileged. (Pls.)
 

Privileged.
 

161
 

Not privileged. (WW)
 

Not privileged. CCD 161 is a draft
Franchise Agreement. WW has offered
no evidence to suggest that CCD 161
was not adopted as written and published
to third parties.
 

162
 

Privileged. (Pls.)
 

Privileged.
 

163
 

Privileged. (Pls.)
 

Privileged.
 

164
 

Privileged. (Pls.)
 

Privileged.
 

165
 

Not privileged. (WW)
 

Not privileged. CCD 165 is a draft
Franchise Agreement. WW has offered
no evidence to suggest that CCD 165
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was not adopted as written and published
to third parties.
 

167
 

Not privileged. (WW)
 

Privileged.
 

168
 

Not privileged. (WW)
 

Not privileged. CCD 168 is a draft
Franchise Agreement. WW has offered
no evidence to suggest that CCD 168
was not adopted as written and published
to third parties.
 

169
 

Not privileged. (WW)
 

Not privileged. CCD 169 is a draft
attachment to a Franchise Agreement.
WW has offered no evidence to suggest
that CCD 169 was not adopted as written
and published to third parties.
 

175
 

Not privileged.
 

Not privileged; relinquished on 6/27/18.
 

176
 

Privileged. (Pls.)
 

Privileged
 

177
 

Privileged. (Pls.)
 

Not privileged. CCD 177 is a draft
Franchise Agreement. WW has offered
no evidence to suggest that CCD 177
was not adopted as written and published
to third parties.
 

186
 

Not privileged. (WW)
 

Privileged based WW's representation
that the draft e-mail was not sent.
 

187
 

Not privileged. (WW)
 

Not privileged. WW has offered no
evidence to suggest that CCD 187 was
not adopted as written and published to
third parties.
 

189
 

Not privileged in part. (Pls.)
 

Properly redacted.
 

191
 

Privileged. (Pls.)
 

Not privileged. WW has failed to show
that the material it seeks to redact—an e-
mail subject line—is privileged.
 

195
 

Privileged. (Pls.)
 

Privileged.
 

197
 

Privileged. (Pls.)
 

Privileged.
 

198
 

Privileged. (Pls.)
 

Not privileged. CCD 198 is a draft
Franchise Rescission Offer. WW has
offered no evidence to suggest that CCD
198 was not adopted as written and
published to third parties.
 

200
 

Not privileged in part. (Pls.)
 

Not privileged. Ms. Vannoy's April 22,
2013 e-mail to Deem merely forwards a
non-privileged third-party communication
without adding original text.
 

Add. 118



Window World of Baton Rouge, LLC v. Window World, Inc., Not Reported in S.E. Rptr....
2019 NCBC 53

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 47

201
 

Not privileged. (WW)
 

Not privileged. Ms. Vannoy's May 15,
2013 e-mail to Deem merely forwards a
non-privileged third-party communication
without adding original text.
 

204
 

Not privileged. (WW)
 

Not privileged. Ms. Vannoy's June 13,
2013 e-mail to Deem merely forwards a
non-privileged third-party communication
without adding original text.
 

205
 

Not privileged. (WW)
 

Not privileged. Ms. Vannoy's June 13,
2013 e-mail to Deem merely forwards a
non-privileged third-party communication,
adding only “FYI.”
 

206
 

Privileged. (Pls.)
 

Privileged.
 

207
 

Privileged. (Pls.)
 

Not privileged. Ms. Vannoy's June 14,
2013 e-mail to Barlow merely transmits a
document without adding original text.
 

208
 

Privileged. (Pls.)
 

Not privileged. CCD 208 is a draft
Confidential Supply and License
Agreement between WW and AMI. WW
has offered no evidence to suggest that
CCD 208 was not adopted as written and
published to third parties.
 

209
 

Privileged. (Pls.)
 

Privileged.
 

210
 

Privileged. (Pls.)
 

Privileged.
 

211
 

Privileged. (Pls.)
 

Not privileged. Ms. Vannoy's June 14,
2013 e-mail to Barlow merely transmits a
document without adding original text.
 

214
 

Not privileged. (WW)
 

Not privileged. Ms. Vannoy's June 17,
2013 e-mail to Deem merely forwards a
non-privileged third-party e-mail, adding
only “FYI.” Barlow's June 14, 2013 e-mail
is not privileged because it was forwarded
to an AMI representative, among other
reasons.
 

215
 

Not privileged in part.
 

Properly redacted.
 

216
 

Not privileged. (WW)
 

Not privileged. Ms. Vannoy's June 24,
2013 e-mail to Deem merely forwards a
non-privileged third-party communication
without adding original text.
 

218
 

Not privileged in part. (Pls.)
 

Not privileged. Ms. Vannoy's June 26,
2013 e-mail to Deem merely forwards a
non-privileged third-party communication
without adding original text.
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219
 

Not privileged. (WW)
 

Not privileged. Ms. Vannoy's June 27,
2013 e-mail to Deem merely forwards a
non-privileged third-party communication
without adding original text.
 

220
 

Not privileged. (WW)
 

Not privileged. Ms. Vannoy's July 26,
2013 e-mail to Deem merely forwards a
non-privileged third-party communication,
adding only “FYI.”
 

221
 

Not privileged. (WW)
 

Properly redacted.
 

222
 

Privileged. (Pls.)
 

Not privileged. Ms. Vannoy's July 26,
2013 e-mail to Megan Harabid merely
transmits a document.
 

223
 

Privileged and work product. (Pls.)
 

Not privileged or work product to extent
published. Cf. State v. Holston, 134
N.C. App. 599, 606, 518 S.E.2d 216,
221 (1999) (concluding work-product
protection was waived where document
was disclosed to a third party). CCD No.
223 is a draft Confidential Settlement and
Release Agreement between WW, a non-
Plaintiff franchisee, and a third party. WW
has offered no evidence to suggest that
CCD 223 was not adopted as written and
published to third parties.
 

226
 

Not privileged in part. (Pls.)
 

Properly redacted.
 

227
 

Not privileged. (WW)
 

Not privileged in part. Deem's November
5, 2013 e-mail to Ms. Vannoy is
privileged. Ms. Vannoy's November
5, 2013 e-mail to Gregory is a non-
privileged forwarding e-mail without
original text.
 

229
 

Not privileged. (WW)
 

Properly redacted.
 

230
 

Privileged. (Pls.)
 

Not privileged in part. Ms. Vannoy's
March 24, 2014 e-mail to Deem at 3:00
PM and Ms. Vannoy's March 24, 2014 e-
mail to Woods at 3:01 PM are privileged.
The first two e-mails in time are not
privileged.
 

231
 

Not privileged. (WW)
 

Not privileged. CCD 231 is a spreadsheet
prepared by Mathis containing only
financial information.
 

232
 

Privileged. (Pls.)
 

Privileged.
 

233
 

Privileged. (Pls.)
 

Privileged.
 

238
 

Privileged. (Pls.)
 

Privileged.
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239
 

Not privileged and not work product.
(WW)
 

Not privileged in part. Gregory's April 23,
2015 e-mail to Ms. Vannoy at 12:26 PM
is privileged. The remaining e-mails are
not privileged. The work-product doctrine
does not apply.
 

240
 

Privileged. (Pls.)
 

Privileged.
 

241
 

Privileged. (Pls.)
 

Not privileged. CCD 241 is a draft Notice
of Termination relating to a “Licensing
Agreement” between WW and a non-
Plaintiff franchisee. WW has offered no
evidence to suggest that CCD 241 was
not adopted as written and published to
third parties.
 

242
 

Privileged. (Pls.)
 

Not privileged. CCD 242 is a draft Notice
of Termination relating to a “Licensing
Agreement” between WW and a non-
Plaintiff franchisee. WW has offered no
evidence to suggest that CCD 242 was
not adopted as written and published to
third parties.
 

243
 

Privileged. (Pls.)
 

Not privileged. CCD 243 is a draft Notice
of Termination relating to a “Licensing
Agreement” between WW and a non-
Plaintiff franchisee. WW has offered no
evidence to suggest that CCD 243 was
not adopted as written and published to
third parties.
 

244
 

Privileged. (Pls.)
 

Not privileged. CCD 244 is a draft Notice
of Termination relating to a “Licensing
Agreement” between WW and a non-
Plaintiff franchisee. WW has offered no
evidence to suggest that CCD 244 was
not adopted as written and published to
third parties.
 

245
 

Not privileged.
 

Not privileged; relinquished on 4/17/18.
 

246
 

Not privileged in part. (WW)
 

Not privileged in part. CCD 246 consists
of eight e-mails. The only privileged e-
mails are (i) Taylor's September 16, 2014
e-mail to Ms. Vannoy at 7:54 AM and (ii)
Ms. Vannoy's September 16, 2014 e-mail
at 4:08 PM. Additionally, the last line of
Whitworth's September 17, 2014 e-mail
may properly be considered privileged.
The remaining e-mails are not privileged.
 

247
 

Not privileged. (WW)
 

Not privileged. CCD 247 is a spreadsheet
of financial information sent from Gregory
to Mathis.
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248
 

Not privileged. (WW)
 

Not privileged. CCD 248 is a spreadsheet
of financial information sent from Gregory
to Mathis.
 

249
 

Not privileged. (WW)
 

Not privileged. CCD 249 is an e-mail from
Mathis to the Board and Ms. Vannoy.
Contrary to WW's suggestion, CCD 249
includes no “discussion regarding a
potential settlement of claims threatened
by some Plaintiffs here.”
 

250
 

Not privileged. (WW)
 

Not privileged in part. CCD 250, an e-mail
from Mathis to Ms. Vannoy with a carbon
copy to Deem, transmits a spreadsheet of
financial information. The only privileged
portion of CCD 250 is the sentence
beginning with “Beth” and ending with
“further.”
 

252
 

Not privileged. (WW)
 

Not privileged. That CCD 252—a
spreadsheet of financial information
apparently prepared by Mathis—was
sent to Ms. Vannoy does not make it
privileged. WW offers no evidence to
support its contention that CCD 252
was maintained “at the request of” Ms.
Vannoy.
 

254
 

Not privileged. (WW)
 

Not privileged. CCD 254 is a spreadsheet
listing the revenue for each WW store.
The accompanying parent document
shows that Mathis sent CCD 254 to
the Board and Ms. Vannoy to assist
them with “decision making.” WW offers
no evidence to suggest—nor does it
even argue—that the “decision making”
concerned legal matters.
 

255
 

Not privileged. (WW)
 

Not privileged. CCD 255 is WW's 2015
budget and was attached to the same
parent e-mail as CCD 254.
 

256
 

Not privileged.
 

Not privileged; relinquished on 6/27/18.
 

257
 

Not privileged. (WW)
 

Not privileged. CCD 257 is a spreadsheet
of financial information sent from Gregory
to Mathis.
 

258
 

Not privileged in part. (Pls.)
 

Not privileged in part. Ingle's January
10, 2011 e-mail to Ms. Vannoy merely
forwards a non-privileged third-party
communication without adding original
text. The last two e-mails in time are
privileged.
 

259
 

Not privileged. (WW)
 

Not privileged in part. As with SLD
69, WW improperly redacted part of
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Gallagher's e-mail to Whitworth, Ingle,
and Deem. The only privileged portions
are (i) the sentence beginning with “Any”
and ending with “date,” and (ii) from the
sentence beginning with “These can be”
through the end of the paragraph. The
remaining portions simply convey factual
information and are not privileged.
 

260
 

Not privileged in part. (Pls.)
 

Not privileged in part. WW improperly
redacted Deem's non-privileged March 1,
2012 e-mail to Ms. Vannoy. Ms. Vannoy's
March 1, 2012 e-mail to Deem and
Woods is privileged.
 

261
 

Not privileged in part. (WW)
 

Not privileged in part. As with CCD 260,
WW improperly redacted Deem's March
1, 2012 e-mail to Ms. Vannoy. However,
Ms. Vannoy's March 1, 2012 e-mail to
Deem and Woods, as well as Wood's
March 1, 2012 e-mail to Ms. Vannoy, are
privileged.
 

262
 

Not privileged.
 

Not privileged; relinquished on 6/27/18.
 

266
 

Not privileged.
 

Not privileged; relinquished on 6/27/18.
 

268
 

Not privileged.
 

Not privileged; relinquished on 6/27/18.
 

269
 

Not privileged. (WW)
 

Not privileged. Whitworth's February 18,
2015 e-mail to Ms. Vannoy does not seek
legal advice.
 

270
 

Privileged. (Pls.)
 

Privileged.
 

271
 

Not privileged.
 

Not privileged; relinquished on 6/27/18.
 

272
 

Not privileged.
 

Not privileged; relinquished via JFB Ex. 3.
 

273
 

Not privileged.
 

Not privileged; relinquished via JFB Ex. 3.
 

275
 

Not privileged.
 

Not privileged; relinquished via JFB Ex. 3.
 

276
 

Not privileged. (WW)
 

Not privileged. CCD 276 is a duplicate of
CCD 254.
 

277
 

Not privileged. (WW)
 

Not privileged. CCD 277 is a duplicate of
CCD 255.
 

278
 

Not privileged. (WW)
 

Not privileged. CCD 278 is a near
duplicate of SLD 36—i.e., a spreadsheet
of financial information that was sent
from a non-lawyer at WW to an outside
accountant.
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279
 

Not privileged. (WW)
 

Not privileged in part. While it is unclear
which portions of SLD 279 WW redacted,
the only privileged highlighted portions
are (i) the sentence beginning with
“Beth” and ending with “Tammy” on
WW-0154032 and (ii) the sentence
beginning with “Beth said” and ending
with “has to go” on WW-0154035. The
remainder of SLD 279 is not privileged.
 

280
 

Not privileged in part. (WW)
 

Not privileged in part. As with CCD 246,
the only privileged e-mails in CCD 280
are (i) Taylor's September 16, 2014 e-
mail to Ms. Vannoy at 7:54 AM and (ii)
Ms. Vannoy's September 16, 2014 e-mail
at 4:08 PM. The remaining e-mails are
not privileged.
 

281
 

Not privileged.
 

Not privileged; relinquished on 4/15/19.
 

All Citations

Not Reported in S.E. Rptr., 2019 WL 3995941, 2019 NCBC
53

Footnotes

1 Recognizing that this Order and Opinion cites and discusses the subject matter of documents that the Court
has allowed to remain filed under seal in these actions, the Court elected to file this Order and Opinion
under seal on August 16, 2019. The Court then permitted the parties an opportunity to propose redactions
to the public version of this document. Plaintiffs did not propose any redactions. The Court has accepted the
redactions currently proposed by Defendants Window World, Inc. and Window World International, LLC.

2 The procedural and factual background of these actions is set out more fully in Window World of Baton
Rouge, LLC v. Window World, Inc., 2019 NCBC LEXIS 11, 2019 WL 540755 (N.C. Super. Ct. Feb. 11, 2019),
Window World of Baton Rouge, LLC v. Window World, Inc., 2019 NCBC LEXIS 7, 2019 WL 396844 (N.C.
Super. Ct. Jan. 25, 2019), Window World of Baton Rouge, LLC v. Window World, Inc., 2018 NCBC LEXIS
218, 2018 WL 6722590 (N.C. Super. Ct. Dec. 19, 2018), Window World of Baton Rouge, LLC v. Window
World, Inc., 2018 NCBC LEXIS 102, 2018 WL 4693955 (N.C. Super. Ct. Sept. 28, 2018), Window World
of Baton Rouge, LLC v. Window World, Inc., 2018 NCBC LEXIS 100, 2018 WL 4649493 (N.C. Super. Ct.
Sept. 26, 2018), Window World of Baton Rouge, LLC v. Window World, Inc., 2018 NCBC LEXIS 79, 2018 WL
3711297 (N.C. Super. Ct. Aug. 2, 2018), Window World of Baton Rouge, LLC v. Window World, Inc., 2018
NCBC LEXIS 59, 2018 WL 3062191 (N.C. Super. Ct. June 19, 2018), Window World of Baton Rouge, LLC
v. Window World, Inc., 2017 NCBC LEXIS 60, 2017 WL 2979142 (N.C. Super. Ct. July 12, 2017), Window
World of Baton Rouge, LLC v. Window World, Inc., 2016 NCBC LEXIS 82, 2016 WL 6242945 (N.C. Super.
Ct. Oct. 25, 2016), and Window World of St. Louis, Inc. v. Window World, Inc., 2015 NCBC LEXIS 79, 2015
WL 4730298 (N.C. Super. Ct. Aug. 10, 2015).

3 For ease of reference, all ECF citations in this Order and Opinion are to the Court's e-docket in 15 CVS 1.
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4 For purposes of the federal regulations at issue here, a “franchise” is defined as “any continuing commercial
relationship or arrangement, whatever it may be called, in which the terms of the offer or contract specify, or
the franchise seller promises or represents, orally or in writing,” that:

(1) The franchisee will obtain the right to operate a business that is identified or associated with the
franchisor's trademark, or to offer, sell, or distribute goods, services, or commodities that are identified
or associated with the franchisor's trademark;

(2) The franchisor will exert or has authority to exert a significant degree of control over the franchisee's
method of operation, or provide significant assistance in the franchisee's method of operation; and

(3) As a condition of obtaining or commencing operation of the franchise, the franchisee makes a required
payment or commits to make a required payment to the franchisor or its affiliate.

16 C.F.R. § 436.1(h).
5 The Franchise Disclosure Rule provides that, “[i]n connection with the offer or sale of a franchise,” a franchisor

must “furnish a prospective franchisee with a copy of the franchisor's current disclosure document ... at least
14 calendar-days before the prospective franchisee signs a binding agreement with, or makes any payment
to, the franchisor or an affiliate in connection with the proposed franchise sale.” 16 C.F.R. § 436.2(a). The
Rule further provides that at least seven calendar-days before “alter[ing] unilaterally and materially the terms
and conditions of the basic franchise agreement or any related agreements attached” to the FDD, a franchisor
must “furnish[ ] the prospective franchisee with a copy of each revised agreement[.]” Id. § 436.2(b).

6 James “Jamie” McBride (“McBride”) is a member of the WW Board.
7 Defendant Tammy Whitworth (“Whitworth”) is WW's Chief Executive Officer and Board Chair.
8 The claw-back provision of the Protective Order provides, in relevant part, as follows:

If a Document containing information subject to the Attorney-Client Privilege or Work Product Doctrine ...
is inadvertently disclosed, the inadvertent disclosure shall not constitute a waiver by a Party ... of the
Attorney-Client Privilege or Work Product Doctrine .... Upon notification by a Party ... to the person to
whom the Document was inadvertently disclosed, either (a) the person must immediately return it, including
any copies, and shall destroy any notes or work product concerning the Document and the information
therein; or (b) if the person to whom the Document was inadvertently disclosed disagrees with the claim
or privilege ..., that person must not use the Document and the information therein until allowed to do so
by an Order of the Court.

(Protective Order 6.)
9 As discussed infra, WW has offered conflicting accounts as to the exact number of documents actually

released from the 2018 Claw-back.
10 WW served its initial privilege log on September 25, 2015 and served revised or supplemental Logs on

November 17, 2015, July 29, 2016, January 13, 2017, February 14, 2017, and April 13, 2018. (Goode Aff.
¶¶ 33–41.)

11 The parties also submitted for the Special Master's consideration copies of the 2018 Logs, (JFB Exs. 4, 7); a
list of key persons, (JFB Ex. 2); a list of the Challenged Claw-back Documents which indicated when certain
documents were relinquished from the 2018 Claw-back, (JFB Ex. 3); a list of litigation matters involving WW,
(JFB Ex. 5); and a list of the Sample Log Documents, (JFB Ex. 6). The Joint Factual Background and other
in camera review materials have not been filed on the Court's dockets but have been retained and can be
made a part of the court record in the event of an appeal.

12 WW tendered the Review Documents to the Master in “families,” meaning that e-mail attachments were
submitted with the corresponding e-mails to which they were attached and vice versa. As to Review
Documents that WW produced to Plaintiffs in part (i.e., with redactions), WW included a watermarked
redaction box identifying the redacted portion. For some of the electronic versions of the Review Documents,
the watermark box made the covered text (i.e., the redacted text) difficult, but not impossible, to read.

13 In WW's Statement of Additional Material Facts, WW suggested that, while WW was providing all 280
Challenged Claw-back Documents for in camera review, it had decided to relinquish its privilege claim to 51
of the Challenged Claw-back Documents and that therefore the Special Master “should only review privilege
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determinations for the 229 remaining documents.” (JFB 8.) Not only does this misrepresent the number of
Challenged Claw-back Documents that WW actually released (i.e., 36, not 51), WW's attempt to unilaterally
limit the scope of the in camera review is contrary to the plain text of the In Camera Review Order. See
Window World of Baton Rouge, LLC, 2018 NCBC LEXIS 102, at *10, *14, 2018 WL 4693955.

14 Of the twenty-eight Sample Log Documents involving multiple communications, the Court has concluded that
sixteen were properly redacted so as to omit only the privileged communications. Specifically, the Court finds
that WW properly redacted Sample Log Document Nos. 76, 89, 97, 98, 102, 114, 115, 125, 134, 138, 139,
140, 144, 148, 149, and 150, and these documents are no longer at issue. The Court finds otherwise as to
the other twelve Sample Log Documents involving multiple communications (Nos. 2, 88, 91, 110, 111, 113,
121, 126, 127, 128, 136, and 137), as will be explained in more detail below.

15 The Identified Sample Log Documents included Sample Log Document Nos. 5; 11; 12; 19 as to the March
15, 2012 Notice of Electronic Filing; 29; 30; 31; 32; 36; 40; 42 as to Deem's November 7, 2013 e-mail and
McBride's November 7, 2013 e-mail; 43; 45; 53; 59; 60; 61; 62; 63 as to Ms. Vannoy's November 5, 2014
e-mail to Taylor; 65; 69; 72; 80 as to Taylor's October 18, 2011 e-mail to Ms. Vannoy; 83; 84 as to Ms.
Vannoy's November 9, 2011 e-mail to Mr. Vannoy and Deem's November 9, 2011 e-mail to Ms. Vannoy; 87
as to Deem's November 23, 2011 e-mail to Ms. Vannoy; 109 as to Ms. Vannoy's March 25, 2013 e-mail to
Taylor and Mathis's e-mail to Ms. Vannoy; 110 as to Deem's March 16, 2013 e-mail to Ms. Vannoy; 111 as
to Deem's April 17, 2013 e-mail to Ms. Vannoy; 113 as to Ms. Vannoy's May 15, 2013 email to Deem; 122
as to Ms. Vannoy's August 12, 2013 e-mail to Taylor and Deem's August 12, 2013 e-mail; 126; 127 as to
Ms. Vannoy's January 6, 2014 e-mail to Taylor and Deem's January 6, 2014 e-mail to Ms. Vannoy; 128 as
to Mr. Vannoy's February 26, 2014 e-mail; 130; 133 as to Ms. Vannoy's April 24, 2014 e-mail to Mathis and
Taylor's April 24, 2014 e-mail to Ms. Vannoy; 135 as to Deem's June 2, 2014 e-mail to Ms. Vannoy; 136 as
to Ms. Vannoy's July 23, 2014 e-mail; 137; 142 as to Taylor's November 6, 2014 e-mail to Ms. Vannoy; 143;
and 146 as to McBride's February 18, 2015 e-mail and Whitworth's February 18, 2015 e-mail.

16 WW takes exception to the Master's rulings on the following sixteen additional Sample Log Documents: 2,
3, 4, 6, 9, 16, 17, 35, 88, 91, 93, 104, 117, 119, 121, and 147.

17 WW excepts to the Master's rulings on the following fifty-six Challenged Claw-back Documents: 4, 5, 6, 20,
22, 32, 33, 35, 49, 51, 109, 133, 142, 144, 147, 149, 150, 155, 158, 161, 165, 167, 168, 169, 186, 187, 201,
204, 205, 214, 216, 219, 220, 221, 227, 229, 231, 239, 246, 247, 248, 249, 250, 252, 254, 255, 257, 259,
260, 261, 269, 276, 277, 278, 279, and 280. Although WW initially took exception to the Master's ruling as
to Challenged Claw-back Document No. 281, WW later relinquished its claim of privilege and withdrew its
exception to that document. (WW's Notice Withdrawal Exceptions & Privilege Claims Challenged Document
No. 281, ECF No. 707.)

18 Plaintiffs take exception to the Master's findings that the following seventy-three Challenged Claw-back
Documents are privileged: 9, 11, 12, 13, 14, 15, 23, 42, 43, 46, 47, 48, 50, 52, 54, 61, 62, 65, 79, 80, 81,
87, 90, 95, 101, 102, 106, 107, 108, 111, 112, 116, 118, 119, 131, 146, 148, 156, 157, 160, 162, 163, 164,
176, 177, 189, 191, 195, 197, 198, 200, 206, 207, 208, 209, 210, 211, 218, 222, 223, 226, 230, 232, 233,
238, 240, 241, 242, 243, 244, 258, 260, and 270. Because Plaintiffs do not have access to the Sample Log
Documents, they are unable to take exception to the Master's findings as to any of those documents.

19 Prior to the in camera review, WW relinquished its claim of privilege as to Challenged Claw-back Document
Nos. 1, 8, 19, 21, 28, 30, 36, 37, 39, 42, 58, 59, 70, 71, 72, 74, 75, 76, 85, 88, 89, 91, 92, 93, 97, 134, 175,
245, 256, 262, 266, 268, 271, 272, 273, and 275. WW previously offered conflicting accounts concerning
the number of Challenged Claw-back Documents actually released. (See Pls.' Resp. Goode Aff. 10 n.8; Pls.'
Resp. WW's Exceptions 3 n.2.) First, WW represented to the Court—through counsel's sworn testimony
—that, as of the August 22 Hearing, WW had released 90 of the 280 Challenged Claw-back Documents
(76 in full and 14 in part). (See Goode Aff. ¶ 64.) Next, WW represented to the Master that “[i]n preparing
the [Challenged Claw-back Documents] for review, WW's counsel determined that 51 documents ... do not
require a ruling because WW is no longer claiming its privilege over them.” (JFB 8.) Of the 280 Challenged
Claw-back Documents that WW actually submitted for the in camera review, however, only 36 were marked
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as “RELINQUISHED.” (See JFB Ex. 3.) Indeed, contrary to its earlier representations, WW conceded in a
footnote to its Exceptions that only 36 Challenged Claw-back Documents were released prior to the in camera
review. (WW's Exceptions 4 n.3.)

20 Through WW's Exceptions, WW relinquished its claim of privilege as to Sample Log Document No. 65 and
Challenged Claw-back Document Nos. 10, 66, 73, 77, 122, 123, and 127. (WW's Exceptions 6 n.8.)

21 In addition to their request for a privilege waiver as to franchise issues, Plaintiffs seek an order (i) precluding
WW from instructing witnesses not to answer questions relating to franchise issues on privilege grounds and
(ii) requiring Ms. Vannoy to submit to a second deposition and provide full and complete testimony on this
topic. Plaintiffs also ask that the Court or a special master review in camera all documents identified on WW's
2018 Logs to determine whether the documents fall within scope of the alleged subject matter waiver.

22 It is worth noting that WW's related privilege log practices were similarly improper. As noted previously, on
April 13, 2018—the day of the 2018 Claw-back and after a fourteen-month delay—WW tendered the 2018
Logs to Plaintiffs. In those Logs, WW re-wrote nearly every description of previously identified documents to
remove critical details, including all pre-October 2011 references to franchising.

23 The Special Master was not asked to consider, and thus did not consider, the applicability of the crime-
fraud exception. Moreover, the Court has not reviewed in camera those Sample Log Documents that the
Master concluded were properly withheld on the basis of privilege. In addition, for the reasons discussed
infra, the Court declines to consider the Gallagher Affidavit. Thus, the Court's analysis as to the applicability
of the crime-fraud exception is based on its review of the Challenged Claw-back Documents, the Sample Log
Documents that the Master found to be non-privileged, and other evidence offered by Plaintiffs in support of
the Waiver Motion, with the exception of the Gallagher Affidavit.

24 According to Plaintiffs, WW used Ms. Vannoy to draft licensing agreements and present the agreements to
Plaintiffs for execution while fully aware that these agreements falsely disclaimed the existence of a franchise
relationship between the parties. (See, e.g., Lomax Dep. 111:14–112:1, ECF No. 447.9; B. Vannoy Dep.
242:19–248:17; Ingle Dep. 140:24–141:6; Pls.' Br. Supp. Waiver Mot. Ex. J, at 10–11, ECF No. 447.11
(“Nothing in this Licensing Agreement shall be deemed to create any type of ... franchise, or other business
relationship other than LICENSOR and LICENSEE.”).)

25 Under North Carolina law, fraud has five essential elements: “(1) False representation or concealment of a
material fact, (2) reasonably calculated to deceive, (3) made with intent to deceive, (4) which does in fact
deceive, (5) resulting in damage to the injured party.” Head v. Gould Killian CPA Grp., P.A., 371 N.C. 2, 9,
812 S.E.2d 831, 837 (2018) (quoting Watts v. Cumberland Cty. Hosp. Sys., Inc., 317 N.C. 110, 117, 343
S.E.2d 879, 884 (1986)).

26 While Ms. Vannoy is not a party to these actions, the Court, by Order dated May 17, 2018, granted Ms.
Vannoy leave to submit a responsive brief in opposition to Plaintiffs' Waiver Motion and to participate in the
August 22 Hearing.

27 “An offense malum in se is properly defined as one which is naturally evil as adjudged by the sense of a
civilized community, whereas an act malum prohibitum is wrong only because made so by statute.” State v.
Horton, 139 N.C. 588, 592, 51 S.E. 945, 946 (1905).

28 It appears that beginning at the end of the nineteenth century, courts largely abandoned the standard followed
in Hughes. One scholar has described the evolution of the crime-fraud exception in the United States in this
way:

Until a century ago, the [crime-fraud] exception was only available if the client consulted the attorney
intending to commit some crime that was malum in se. The difficulty ... was that crimes mala in se were
not co-extensive with actions generally held to be morally wrong. In particular, a fraudulent conveyance
was merely malum prohibitum, perhaps because it was neither an indictable offense at common law nor
a statutory felony, but a statutory misdemeanor of Elizabethan date. The decision of the Queen's Bench
in Regina v. Cox[, 14 Q.B.D. 153 (1884) ] was revolutionary partly because it disregarded the distinction
between mala in se and mala prohibita. On the other hand, Cox can be read as reaffirming the importance
of the real or underlying distinction by focusing on the blameworthiness of the clients' intention as viewed
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by the standards of ordinary commercial morality. By contrast, the overwhelming modern tendency is to
extend the exception to all crimes, without regard to the blameworthiness of the client's exploitation of the
attorney's advice. If a client consults an attorney in furtherance of some action prohibited by statute, the
privilege is dissolved without any examination of whether the breach is morally reprehensible.

David J. Fried, Too High a Price for Truth: the Exception to the Attorney-client Privilege for Contemplated
Crimes & Frauds, 64 N.C.L. Rev. 443, 470 (1986).

29 In defining the contours of other exceptions to the attorney-client privilege, the Supreme Court of North
Carolina has recognized that it is appropriate to look to federal case law for guidance. See, e.g., Miller, 357
N.C. at 330–31, 584 S.E.2d at 783–84 (“Significantly, our General Assembly has not seen fit to enact ...
statutory provisions for the attorney-client privilege, and we must look solely to the common law for its proper
application.”).

30 Many cases addressing the crime-fraud exception involve grand jury investigations. While the attorney-client
privilege generally functions identically in both civil and criminal proceedings, see Swidler & Berlin, 524 U.S. at
408–09, 118 S.Ct. 2081, several courts have recognized that the crime-fraud exception may apply differently
in the grand jury context, see In re Napster Copyright Litig., 479 F.3d at 1094–95 (“[I]n a civil case the burden
of proof that must be carried by a party seeking outright disclosure of attorney-client communications under
the crime-fraud exception should be preponderance of the evidence.”); Haines v. Liggett Grp., Inc., 975 F.2d
81, 97 n.8 (3d Cir. 1992) (“We confine our discussion regarding the appropriate procedures to be followed
in ascertaining the applicability of the crime-fraud exception to the civil context and intimate no view as to
whether the same procedures should be used in the grand jury context.”); see also United States v. Auster,
517 F.3d 312, 319 (5th Cir. 2008) (“The public interest at stake in a criminal trial of any sort is substantial,
more so than in a civil case[.]”); In re Sealed Grand Jury Subpoenas, 810 F. Supp. 2d 788, 793 (W.D. Va.
2011) (“Based at least in part on the public's strong interest in investigating and prosecuting crime, the federal
courts ... have recognized a ‘crime-fraud’ exception to the attorney-client privilege.” (emphasis added)).

31 In briefing the Waiver Motion, WW did not address whether it “converted” to a franchise system. At the August
22 Hearing, however, WW's counsel suggested that whether WW converted to a franchise system should
be an issue resolved at trial.

32 In 2011, WW entered into a Stipulation to Desist and Refrain Order with the California Corporations
Commissioner in which WW acknowledged that, beginning in 2002, WW unlawfully sold numerous franchises
(within the meaning of the California Corporations Code) pursuant to “Licensing Agreements.” The California
Corporations Code's definition of “franchise” contains three definitional elements similar to those in the FTC's
Franchise Disclosure Rule. Compare Cal. Corp. Code § 31005(a), with 16 C.F.R. § 436.1(h).

33 Deem served as WW's President from 2011 until 2015, having previously served as WW's Vice President.
34 Ingle served as WW's President from 2009 through 2011.
35 While Plaintiffs' brief in support of the Waiver Motion prominently argues that WW's payment to Moore

was intended to keep him quiet about WW's non-compliance with franchise laws, WW's response brief
does not mention Moore. Nor did WW's counsel address Plaintiffs' allegations relating to Moore at the
August 22 Hearing. Ms. Vannoy, however, through her brief in opposition to the Waiver Motion, argues that
Moore only raised the franchise law issue as a “negotiating stratagem” and that WW reached “a voluntary
settlement with Moore on the legitimate issues he raised,” and that “[a]ny contention that WW was violating
any franchise laws was not one of those legitimate issues.” (Resp. Anna Elizabeth Vannoy Pls.' Waiver Mot.
12–13, ECF No. 483.) Ms. Vannoy's brief does not identify the “legitimate issues” Moore raised to justify
the $300,000 settlement, however. Rather, Ms. Vannoy cites—without explanation—to vague deposition
testimony concerning “grey territory.” (B. Vannoy Dep. 131:10–21 (“Q. [W]alk me through that conversation
[with Moore]. A. I recall there being an issue over grey territory. I don't recall the specifics of that discussion,
and I recall [Moore] telling us that his neighbor thought that we were a franchise system.”); J. Vannoy Dep.
127:5–10 (“Q. [W]hat do you recall Mr. Moore asserting? A. I think Mr. Moore had an issue, as best I can recall,
about the grey territories. I think there was an issue about his particular license and – and franchising.”).) On
the current record, the significance, if any, of “grey territory” is unclear.
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36 Ms. Vannoy and Mr. Vannoy both testified that Moore's allegations concerning WW's non-compliance with
franchise laws did not prompt them to consider whether WW was in fact violating franchise laws. (J. Vannoy
Dep. 127:21–128:16 (“Q. And as corporate counsel, did you look into [Moore's] assertions to determine
whether or not he was correct? [A.] No. ... Q. Okay. Did anybody? [A.] Not to my knowledge, no.”); B. Vannoy
Dep. 137:6–138:9. But see B. Vannoy Dep. 136:16–137:14 (“Q. Did you look into the issue of whether or
not Window World should be complying with franchise laws after Mr. Moore raised that issue? ... A. Well, I
sought the advice of counsel eventually, yes.”), 138:10–20.)

37 Mathis (formerly Bridgett Beck and Bridgett Pratt) served as WW's Controller and later became WW's Chief
Financial Officer. She joined the WW Board in 2015.

38 WW's 2018 Logs, which WW tendered just days before Ms. Vannoy's deposition, describe the same
document as e-mail correspondence “regarding data gathering with respect to potential compliance issues.”
According to Plaintiffs, the revised document descriptions in WW's 2018 Logs, coupled with WW's decision
to simultaneously claw back previously produced documents related to franchising, “appears to be a ham-
fisted effort to conform the documentary evidence to Vannoy's anticipated deposition testimony.” (Pls.' Br.
Supp. Waiver Mot. 4, ECF No. 447.)

39 Ms. Vannoy further contends that she “did not begin preparing an FDD before meeting with Mr.
Taylor[.]” (Resp. Anna Elizabeth Vannoy Pls.' Waiver Mot. 15; see B. Vannoy Dep. 205:1–4 (“Q. [D]id you try
to prepare an FDD yourself and then realize, you know, I really need to go see an expert? A. No.”).) She also
asserts that, between July 2010 and the fall of 2011, she did not attempt to revise WW's licensing agreements
so they would comply with franchise laws. (B. Vannoy Dep. 205:5–12.) [REDACTED]

40 The Court notes, however, that a jury at trial, or the Court upon presentation of further evidence in later
proceedings, may certainly conclude otherwise.

41 The Court hastens to add that Ms. Vannoy's credibility will certainly be an issue at any trial of this matter,
particularly given the clear conflict between statements she made in emails she sent during the relevant
time period and her deposition testimony in these actions. The Court's recognition of these discrepancies in
testimony, however, which largely concern the actions she took in preparing FDDs and when, do not dissuade
the Court from its conclusion on the Waiver Motion that Ms. Vannoy has not been shown, on this record, to
have been preparing the FDDs because she knew WW was then in violation of federal and state franchise
laws.

42 This section includes a discussion of the Court's review of the Sample Log Documents (i.e., documents which
WW withheld from Plaintiffs in whole or in part on the basis of privilege or work-product immunity). Given
the procedural posture of these actions, and in light of WW's indication that it may appeal the Court's rulings
on the Privilege Motions, (see WW's Resp. Pls.' Waiver Mot. 13 (“[N]o documents should be released or
disclosed to Plaintiffs without sufficient advance notice to WW to allow WW an opportunity to file an appeal[.]”),
the Court has written the Order and Opinion to avoid disclosure of the substantive content of any Sample
Log Document, unless WW has previously disclosed or produced the content of the document to Plaintiffs.
All documents discussed, however, are identified by Sample Log Document number and are available for
review on appeal.

43 Of the fifty-eight Sample Log Documents at issue in WW's Exceptions, forty-two are the Identified Sample
Log Documents addressed by WW's Sample Log Submission.

44 While the Court need not rule on the parties' Exceptions to the Challenged Claw-back Documents, the Court
has considered the parties' arguments in support of those Exceptions in evaluating the propriety of sanctions.
As set forth more fully in Appendix B to this Order and Opinion, the Court has concluded that 122 of the 280
Challenged Claw-back Documents are neither privileged in whole or in part.

45 The following Sample Log Documents include non-substantive transmittal e-mails: 30, 32, 59, 61, 62, 63,
80, 83, 84, 87, 91, 104, 109, 110, 111, 113, 122, 127, 130, 133, 135, 136, and 142. As an example,
Sample Log Document No. 135 consists of three e-mails. The first two in time are non-privileged third-party
communications. The third, most recent, e-mail is one in which Deem forwarded the prior two e-mails to Ms.
Vannoy, adding only “FYI.” WW improperly redacted Deem's “FYI” e-mail to Ms. Vannoy.
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46 WW also cites authority from other jurisdictions to support its position that its forwarding e-mails here should
be deemed privileged. See, e.g., Rhoads Indus., Inc. v. Bldg. Materials Corp. of Am., 254 F.R.D. 238, 241
(E.D. Pa. 2008) (“A situation may arise where a number of email messages, by themselves not privileged,
but eventually sent to an attorney for the purpose of securing legal advice, become privileged.... On the
other hand, if the email messages are part of routine business affairs, and not for the purpose of securing
legal advice, then the underlying emails would be discoverable.”); Muro v. Target Corp., 250 F.R.D. 350,
363 (N.D. Ill. 2007) (“[E]ven though one e-mail is not privileged, a second e-mail which forwards that prior
e-mail to counsel might be privileged in its entirety. In this respect, the forwarded material is similar to prior
conversations or documents that are quoted verbatim in a letter to a party's attorney.”) While the Court
does not disagree that forwarding e-mails may be privileged in appropriate circumstances, none of those
circumstances are present here, where the e-mails at issue are devoid of legal advice or express or implied
requests for such advice and do not otherwise reveal privileged information.

47 Specifically, Sample Log Document Nos. 3, 5, 11, 16, 17, 31, and 53.
48 The CMO in these actions similarly provides that the parties' privilege logs must “include[ ], at a minimum,

the following information about each disputed document: the Bates numbers, the date, the type, the subject
matter, the page numbers, the author, the recipients, including people or entities receiving carbon copies,
and the privilege asserted over the document.” (Case Management Order 7, ECF No. 50.)

49 Because “[t]he North Carolina Rules of Civil Procedure are, for the most part, verbatim recitations of the
federal rules,” our courts have recognized that “[d]ecisions under the federal rules are thus pertinent for
guidance and enlightenment in developing the philosophy of the North Carolina rules.” Turner v. Duke Univ.,
325 N.C. 152, 164, 381 S.E.2d 706, 713 (1989).

50 Challenged Claw-back Document Nos. 20 and 223 and Sample Log Document Nos. 36, 49, 50, 51, 53, 60,
and 64.

51 Sample Log Document Nos. 11, 19, 29, 35, 40, 42, 43, 45, 59, 61, 62, 72, 91, 110, 111, 113, 121, 122, 127,
133, 143, and 146. Challenged Claw-back Document Nos. 5, 187, 240, 246, 247, 248, 249, 250, 252, 254,
255, 257, 270, 276, 277, 278, 280, and 281.

52 In light of the substantial number of documents identified in WW's 2018 Logs, the Court declines to review all
of the documents in camera at this time but will revisit this ruling for good cause shown after WW completes
the further production and privilege log supplementation required hereunder.

53 A court's “inherent authority encompasses not only the ‘power but also the duty to discipline attorneys, who
are officers of the court, for unprofessional conduct.’ ” Couch v. Private Diagnostic Clinic, 146 N.C. App. 658,
665–66, 554 S.E.2d 356, 362 (2001) (quoting In re Hunoval, 294 N.C. 740, 744, 247 S.E.2d 230, 233 (1977)).

54 While Sample Log Document No. 122 was not produced to Plaintiffs, the Court has no hesitation quoting
Deem's e-mail, as that e-mail is also included in Challenged Claw-back Document No. 281 (a partial duplicate
of Sample Log Document No. 122) and the italicized portion was quoted in Plaintiffs' brief in support of the
Motion to Compel. (See Pls.' Br. Supp. Mot. Compel 10.)

55 An allegation at the heart of Plaintiffs' claims is that WW hid the existence and amount of rebates WW received
from vendors, including AMI.

56 By Order dated January 11, 2019, the Court ordered Plaintiffs and WW to pay the Master's fee in equal shares,
noting that the Court would consider at a later date whether modification to the equal division was warranted.
For the reasons stated herein, the Court concludes that WW shall be required to reimburse Plaintiffs for their
share of the Master's fee.

57 Through their Motion to Compel, Plaintiffs also requested that the Court review Ms. Vannoy's deposition
transcript to determine whether WW's counsel improperly instructed Ms. Vannoy not to answer deposition
questions on the basis of privilege. Because Plaintiffs shall have the opportunity to further depose Ms.
Vannoy, the Court concludes that it need not make rulings concerning instructions given at Ms. Vannoy's
prior deposition.
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58 “[T]he purpose of a pre-trial deposition is to test the allegations made in the pleadings under penalty of perjury
and to obtain additional details that may undermine those allegations.” Lovendahl v. Wicker, 208 N.C. App.
193, 208, 702 S.E.2d 529, 539 (2010) (emphasis added).

59 As noted above, in its brief in opposition to the Waiver Motion, WW contends that “no documents should be
released or disclosed to Plaintiffs without sufficient advance notice to WW to allow WW an opportunity to file
an appeal, and the Court's decision should be stayed pending any appeal.” (WW's Resp. Pls.' Waiver Mot.
13.) The Court has selected a date for compliance, mindful of the notice of appeal period under Rule 3 of the
North Carolina Rules of Appellate Procedure, to provide WW an adequate opportunity to appeal and seek
appropriate interim relief prior to compliance, should it choose to do so.

60 This Order and Opinion was originally filed under seal on August 16, 2019. This public version of the Order
and Opinion is being filed on August 23, 2019. To avoid confusion in the event of an appeal, the Court has
elected to state the filing date of the public version of the Order and Opinion as August 16, 2019.

61 Documents marked with an asterisk are not Identified Sample Log Documents, but were addressed in WW's
Exceptions.

62 By e-mail to the parties on May 29, 2019, the Court requested that WW tender to the Court Sample Log
Document No. 12 with its proposed redactions. At that time, WW had not produced to Plaintiffs a redacted
version of Sample Log Document No. 12, despite its own acknowledgment on February 11, 2019 that the
overwhelming majority of Sample Log Document No. 12 is not privileged.

63 Appendix B includes (i) all Challenged Claw-back Documents that the Master concluded were either non-
privileged or partially non-privileged, (ii) all relinquished Challenged Claw-back Documents, and (iii) all
Challenged Claw-back Documents at issue in the parties' Exceptions.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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John Joseph Paggioli, “John Doe II,” “John

Doe III,” and “John Doe IV,” Plaintiffs,
v.

POLY PREP COUNTRY DAY SCHOOL, William
M. Williams, David B. Harman, and Various
Members of the Poly Prep Board of Trustees,

Whose Names Are Currently Unknown and Thus
Designated as “James Does I–XXX,” Defendants.
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Kevin T. Mulhearn, Orangeburg, NY, for Plaintiffs.

Jeffrey I. Kohn, Shiva Eftekhari, O'Melveny & Myers LLP,
Richard G. Menaker, Menaker & Herrmann LLP, New York,
NY, for Defendants.

MEMORANDUM & ORDER

CHERYL L. POLLAK, United States Magistrate Judge.

*1  On October 26, 2009, seven plaintiffs 1  filed a Complaint
under the Racketeer Influenced and Corrupt Organizations
Act (“RICO”), 18 U.S.C. §§ 1961–68, against Poly Prep
Country Day School (“Poly Prep”), Poly Prep's former
headmaster, William M. Williams (“Williams”), Poly Prep's
current headmaster, David B. Harman (“Harman”), and

members of Poly Prep's Board of Trustees (“the Board”). 2

(Compl. 3  ¶¶ 5, 15–18). Plaintiffs' claims relate to the
defendants' alleged response to allegations that Philip
Foglietta (“Foglietta”), Poly Prep's football coach and
physical education instructor from 1966 through 1991, who

is now deceased, sexually abused 4  certain students. (Id. ¶¶
3, 22).

Currently pending before this Court is plaintiffs' motion for
sanctions, pursuant to Rule 37 of the Federal Rules of Civil
Procedure, based on defendants' alleged spoliation and/or
fraud on the court. In addition to seeking sanctions in the form
of additional discovery, plaintiffs also seek a cost-shifting
sanction and move for permission to file a second amended
complaint pursuant to Rule 15 of the Federal Rules of Civil
Procedure.

FACTUAL BACKGROUND

As a result of the destruction and/or disposal of numerous
documents by the defendants over the years, as well as their
lack of record-keeping, as discussed throughout this Order,
many of the facts regarding the long and complicated history
of this case remain uncertain and/or disputed among the
parties. However, the Court has attempted, as best as possible,
to lay out the facts, as alleged by the parties, in a coherent
fashion.

Poly Prep, established in 1854, is a college preparatory school
for fifth through twelfth grade students, located in Brooklyn,
New York. (Am.Compl.¶¶ 1, 18). From 1966 through 1991,
Philip Foglietta was employed as a football coach and
physical education instructor at Poly Prep. (Id. ¶ 22). His
employment corresponded with the tenure of three different
headmasters: J. Folwell Scull, who served as headmaster until
1970, defendant Williams, who served from 1970 to 2000,
and defendant Harman, who became headmaster in 2000 and
still serves to the present day. (Id. ¶¶ 19–20, 41, 59). During
much of this time period, Foglietta was supervised by Harlow
Parker (“Parker”), who was the Athletic Director at Poly Prep
from 1949 until his retirement in 1987. (Mulhearn Decl., Ex.

24 5 ).

Plaintiffs allege that, beginning in 1966, accusations of sexual
abuse were made against Foglietta by students who attended
Poly Prep between 1966 and 1984, by their parents, and
by other unidentified individuals; these accusations were
brought to the school's attention during meetings with the
headmaster, by anonymous letters and telephone calls, and by
written and verbal communications from former Poly Prep
students. (Am.Compl.¶¶ 24–25, 41–42, 66–67, 70–71, 122,
140). However, Poly Prep asserts that it was not until 1991,
when plaintiff Hiltbrand came forward, that it became clear
that these allegations were sexual in nature and appeared to
be credible. (Id. ¶¶ 83–85, 100; Mulhearn Decl., Ex. 3 at 67–
71, 88–89, 107–08, 110).
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*2  Moreover, it was not until October of 2002 that Poly Prep
disclosed these allegations of abuse in a letter that defendant
Harman sent out to the school's alumni. (Mulhearn Decl.,

Ex. 10 6 ). The letter stated that the school had “recently
received credible allegations” of sexual abuse taking place at
Poly Prep, but did not name the alleged perpetrator, Foglietta.
(Id. (emphasis added)). After this letter was distributed, the
school received additional complaints from former students,
alleging that they had also been sexually abused at Poly Prep
by Foglietta. The details of all of the alleged complaints and
the school's responses are summarized below.

A. The Tenure of Headmaster Scull, 1966–1970
Plaintiff William Jackson (“Jackson”) attended Poly Prep
from 1966 until he was expelled in 1968. (Am.Compl.¶
53). In 1966, Jackson, then an eighth grade student at
Poly Prep, accompanied by his parents, allegedly met with
Headmaster Scull and Athletic Director Harlow Parker and
accused Foglietta of repeated sexual abuse, providing graphic
and explicit details. (Id. ¶¶ 41–42). Jackson alleges that he
was then told by the school officials that he “would face
severe consequences if he persisted in accusing Foglietta of
sexual misconduct.” (Id. ¶ 45). However, defendants claim
that Scull reviewed the matter with the Board, investigated
the accusations, and found that Jackson's allegations were
not credible. (Id.) Plaintiffs dispute that any investigation
was conducted and categorize this supposed investigation as
a “sham” (id.), noting that Poly Prep did not memorialize
this meeting or the supposed investigation in any way. (Pls.'

Mem. 7  at 10).

B. The Tenure of Headmaster Williams, 1970–2000
Plaintiffs contend that, upon assuming the role of headmaster
in 1970, Headmaster Williams was notified of Jackson's
earlier complaints; Williams and the defendants, however,
refute this allegation. (Am. Compl. ¶ 60; see also Mulhearn
Decl., Ex. 3 at 38–39, 69).

John Marino (“Marino”), a freshman at Poly Prep in 1972,
alleges that Foglietta attempted to sexually abuse him, but
that he rebuffed Foglietta's advances. (Am.Compl.¶ 62). He
also claims that Foglietta thereafter proceeded to physically,
verbally, and emotionally abuse him until he graduated in
1976. (Id. ¶¶ 62–63). Marino further alleges that he saw
Foglietta sexually abusing other boys on or near Poly Prep's
grounds on at least ten occasions. (Id. ¶ 64). According to

plaintiffs, in 1973, Marino and his parents met with defendant
Williams and Mr. Parker, at which time Marino accused
Foglietta of “fooling around with boys” in Foglietta's car on
Battery Avenue. (Id. ¶¶ 66–68; Mulhearn Decl., Ex. 3 at 67).
At this meeting, Williams and Parker allegedly told Marino's
parents that “their son had started false and malicious rumors
about Foglietta's abuse of children and that John Marino was
undisciplined and a trouble-maker.” (Am.Compl.¶ 67). They
also threatened to expel him if he continued to make such
accusations. (Id.) During his deposition, defendant Williams
acknowledged having this meeting with Marino and his
parents, but testified that the allegations were not deemed
credible. (Pls.' Mem. at 10 (citing Mulhearn Decl., Ex. 3
at 67, 71)). Again, it does not appear that this meeting
was memorialized in any way or that any investigation was
conducted into these allegations. (Pls.' Mem. at 10–11).

*3  Plaintiffs further allege that Marino and his parents had
a second meeting with Williams and Parker in 1974 and
that Marino again accused Foglietta of sexually abusing male
students. (Am.Compl.¶ 70). Plaintiffs also allege that both
Marino and his father reported that on one occasion, they had
witnessed Foglietta sexually abusing a child at Poly Prep. (Id.
¶ 65). At this second meeting, plaintiffs claim that Marino
was again threatened with expulsion for misbehavior, which
included his continued allegations against Foglietta. (Id. ¶¶
67, 71).

In his deposition, however, Williams asserted that Marino
was a bad student with behavioral problems and that his
accusations, which were not considered to be sexual in nature,
were therefore not taken seriously. (Mulhearn Decl., Ex. 3 at
68, 70). Williams also testified that he felt that Foglietta did
not “seem like the kind of guy who would do that ...” and
that he further believed that the accusations had more to do
with Marino not getting enough playing time during football
games. (Id. at 67–69). Despite acknowledging the occurrence

of at least one of these meetings, 8  Williams asserted in his
deposition that “the first time, and only time, that they—
anybody had identified themselves as somebody who had
been molested in the school” (Mulhearn Decl., Ex. 3 at 99),
was when David Hiltbrand sent his letter in February of 1991
alleging sexual abuse by Foglietta. (See discussion, infra at
11–12). In the context of Hiltbrand's letter, Williams testified
that “[w]hen a kid says to me, ‘I was molested by a teacher,’
this is big to me.” (Mulhearn Decl., Ex. 3 at 102). However,
as plaintiffs' assert, he dismissed Marino's allegations and did
not take them seriously.
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Williams also stated, during his deposition, that he believes
that he discussed Marino's accusations with Parker or

Novello, 9  and that they agreed that Marino was not credible
because otherwise, he and his parents would have been
more explicit in their accusations. (Id. at 68, 70). However,
according to Williams, it was school policy to always speak
with a teacher after a complaint was made against them;
therefore, although he had no specific recollection of such a
conversation, he claims that either he or Parker must have
spoken with Foglietta after the meeting with the Marino
family. (Id. at 70, 89). He also believes that Foglietta denied
the allegations and responded that he had kids in his car all the
time to take them places. (Id. at 68). Regardless, there does not
appear to be any record of these meetings or conversations.

In the mid–1970s, Williams received two anonymous letters
that stated: “You need to know that Mr. Foglietta is doing
terrible things to your students.” (Id. at 84–86 (discussing
the “first letter”)). Williams testified at his deposition that
he was concerned by the letters, but that he interpreted the
accusations as complaints of verbal, rather than sexual, abuse.
(Id. at 88–89). Williams testified that he showed one of the
letters to Foglietta and told him: “If I find out that you are
doing something that's abusing kids in any way, and I observe
it, then—and you're not telling me now, then I'll fire you
then.” (Id. at 87). Williams also testified that he remembers
meeting with Parker about the letters, but does not remember
the content of their discussion. (Id.) Williams claims that he
did not keep a copy of the letters or put a copy in Foglietta's
file because he felt that the information could potentially
damage Foglietta's reputation if the letters were misplaced
and found by someone who should not have had access to
them. (Id. at 90). Williams testified that he threw out the
letters because “unsigned complaints should be tossed,” and
he conducted no further investigation into these allegations.
(Id. at 87–88). Plaintiffs note that the receipt of these letters
was in no way memorialized until 2002. (Pls.' Mem. at 11).

*4  Furthermore, despite Williams' deposition testimony,
plaintiffs contend that, based on his initial memorialization of
the receipt of these anonymous letters, Williams actually did
believe that they contained accusations of sexual abuse. (See

id.; Mulhearn Decl., Ex. 25 10 ). In support of this argument,
plaintiffs point to the first draft of a handwritten statement
from Williams to David Harman, the Board of Poly Prep, and
Robert Herrmann (“Herrmann”), Poly Prep's outside counsel

in 2002. 11  (Mulhearn Decl., Ex. 25). In this first draft, dated
May 27, 2002, Williams wrote that the anonymous letters
were “from a parent accusing Coach Foglietta of molesting

students.” (Id.) However, the Board of Trustees apparently
asked Williams to rewrite and edit this letter and he therefore
“copied it over with leaving some things out.” (Mulhearn
Decl., Ex. 3 at 221; Pls.' Mem. at 21). In the second draft,
dated June 6, 2002, Williams rewrote the sentence above to
read: “two unsigned letters from parents (possibly the same
one) who reported that [ ] children had been abused by Coach

Foglietta.” (Mulhearn Decl., Ex. 26; 12  Pls.' Mem. at 21).

Approximately one year after receiving the anonymous
letters, Williams also received an anonymous phone call in
which the caller reiterated language similar to that found
in the letters, such as: “he [is] doing terrible things to our
kids.” (Mulhearn Decl., Ex. 3 at 105–08). Williams was
unable to remember if an investigation was conducted after
the call was received, but he again testified that, at the
time, he had thought the accusations related to verbal, rather
than sexual, abuse. (Id. at 107). However, Williams claims
that he nevertheless spoke with Parker about the allegations
and also watched some of Foglietta's football practices, but
saw nothing of concern. (Id. at 109). In their conversation
about the phone call, Parker allegedly responded to Williams
by saying that “[s]omebody is out to get [Foglietta],” and
according to Williams, neither he nor Parker was concerned
for the safety of the students at the time. (Id. at 110). Again,
plaintiffs note that “Poly Prep did not memorialize in any
way this 1970s telephone call or conduct any follow-up
investigation.” (Pls.' Mem. at 11 (citing Mulhearn Decl., Ex.
3 at 107–08)).

Plaintiffs also detail the allegations of other former students
who have claimed abuse at the hands of Foglietta during
Williams' tenure as headmaster. Plaintiff James Zimmerman
(“Zimmerman”), who attended Poly Prep from seventh
grade until graduating in 1982, alleges that he was
abused by Foglietta. (Am.Compl.¶¶ 106–15). Zimmerman,
a distinguished athlete and co-captain of the football team
during his senior year, alleges that around 1981, Foglietta
sexually abused him on several occasions on school grounds.
(Id.)

Another plaintiff, George Zarou (“Zarou”), attended Poly
Prep from 1968, when he was in the fifth grade, until he left in
1972. (Id. ¶ 124–28). He alleges that he was sexually abused
in 1969. (Id.)

*5  Additionally, plaintiff John Doe II 13  started at Poly Prep
as a fifth grader in 1968 and attended until his sophomore
year in 1974. (Id. ¶¶ 136–43). He alleges that he was
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sexually abused on numerous occasions by Foglietta on
school grounds, in Foglietta's apartment, and at his own
parents' summer home in New Jersey. (Id.) He also alleges
that Parker actually saw him being abused by Foglietta in
the boys' showers. (Id.) Furthermore, John Doe II alleges
that in 1972 or 1973, he told Robert Foreman, a Poly Prep
administrator, that Foglietta was inappropriately grabbing
boys. (Id.)

Plaintiff John Doe III alleges that, while a young boy, 14  he
often visited Poly Prep because his brother was a student
there. (Id. ¶¶ 144–51). He alleges that from 1968–1972,
he was sexually abused by Foglietta on school grounds
approximately two times per week and was also abused in
Foglietta's apartment. (Id.) John Doe III also alleges that
he found photographs of naked boys in Foglietta's bedroom
drawer. (Id.)

Another complainant, John Doe IV, attended Poly Prep from
1970 until graduating in 1974. (Id. ¶¶ 152–60). He alleges
that Foglietta sexually abused him in both the visiting team's
locker room and in Foglietta's apartment. (Id.) In November
of 2002, John Doe IV allegedly spoke with Harman and

then also with Administrator Steven Andersen 15  about the
allegations, but John Doe IV alleges that he received no
further communication from the school. (Id.)

In February of 1991, plaintiff David Hiltbrand (“Hiltbrand”)
identified himself as a victim of abuse by Foglietta. Hiltbrand
attended Poly Prep from 1965 until he graduated in 1971. (Id.
¶¶ 77–78). He alleges that in 1966, he was sexually abused
by Foglietta on several occasions. (Id. ¶ 79). In a letter sent to
Williams in February of 1991, Hiltbrand accused Foglietta of
fondling and abusing him on school grounds and at Foglietta's
apartment, when Hiltbrand was an eighth grade student at

Poly Prep. (Mulhearn Decl., Ex. 4 16 ). In addition, Hiltbrand's
letter stated that he knew of other boys who were also abused
by Foglietta and he named two boys who had been present on
the occasions that he was abused. (Id.; Mulhearn Decl., Ex.
3 at 100).

Upon receipt of Hiltbrand's letter in 1991, Williams held
a meeting with the athletic staff, many of whom were
former athletes who had previously had Foglietta as a coach,
including Edward Ruck (“Ruck”), the Director of Physical
Education, and Mike Junsch (“Junsch”), a coach at Poly
Prep and Hiltbrand's former classmate. (Mulhearn Decl., Ex.
3 at 100). Also present during this meeting were coaches
Jim Esposito (“Esposito”) and Steve Andersen (“Andersen”).

(Id.) Williams testified that during this meeting, he asked
if anyone had any direct or indirect knowledge about
Hiltbrand's allegations. (Id. at 100–01). All of those present
allegedly said that they did not have knowledge of the
actual abuse; however, Esposito apparently said that there
were rumors among alumni about Foglietta abusing children
and that the abuse probably had happened. (Id.) Williams
claims that he does not remember if he told the athletic
staff to keep Hiltbrand's letter confidential; however, his

written statements from May and June of 2002 17  to
David Harman, Herrmann, and the Board suggest that the
meeting was considered confidential. (See Mulhearn Decl.,
Exs. 25–26). Williams also alleges that he spoke with
Harry Petchesky (“Petchesky”), the Board Chairman, after
receiving Hiltbrand's letter. (Mulhearn Decl., Ex. 3 at 121).

*6  Hiltbrand never received a written response to his letter
from Williams. (Am.Compl.¶ 84). Weeks after Williams
had received Hiltbrand's letter, Hiltbrand contacted Williams

by telephone. 18  (Id.; Mulhearn Decl., Ex. 3 at 101). It
is uncontested that Williams then told Hiltbrand that other
complaints had been made against Foglietta and that Williams
suspected that they might be true. (Mulhearn Decl., Ex. 3
at 105). According to Hiltbrand, Williams allegedly told
Hiltbrand that he was the first individual to actually come
forward and identify himself, contrary to the aforementioned
allegations. (Am.Compl.¶ 85). In addition, the two apparently
discussed Foglietta's future employment at Poly Prep. (Id. ¶¶

86–89; see also Mulhearn Decl., Ex. 5 19 ). While Hiltbrand
alleges that he insisted that Foglietta be fired immediately,
Williams claims that Hiltbrand agreed that Foglietta could
remain at Poly Prep until June, at which time he would be

forced to retire. 20  (Am. Compl. ¶ 87; Mulhearn Decl., Ex. 5).

Some time after Hiltbrand's letter was received, an additional
anonymous letter that apparently said “nasty things” about

Foglietta was placed in faculty mailboxes. 21  (Mulhearn
Decl., Ex. 3 at 122–34). Williams testified that he personally
never saw this letter, that the letters were removed from the
mailboxes by someone else, and that he was not sure what
the other faculty members had done with their copies. (Id. at
127–29). Williams further testified that no investigation was
conducted regarding this anonymous letter because Poly Prep
was already dealing with Hiltbrand's accusations. (Id. at 128).
Again, plaintiffs note that the receipt of this letter was not in
any way memorialized at the time. (Pls.' Mem. at 12).
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Recently, on September 29, 2010, plaintiffs' counsel
submitted the affidavit of a former Poly Prep teacher
regarding a letter accusing Foglietta of sexual abuse that the
teacher's wife had apparently received while she was also a

teacher at Poly Prep. (9/29 Aff. 22 ). The affiant, who taught
history at the school from 1977 until 1982, alleges that his
wife, a former math teacher from 1978 until 2000, who is
now deceased, received a handwritten letter in her faculty
mailbox in 1990 or 1991 with specific and angry charges that
Foglietta was sexually abusing students. (Id. ¶¶ 2–5). The
affiant alleges that he read the letter at that time and discussed
its contents with his wife. (Id. ¶ 6). He also alleges that his
wife decided to give the letter to Williams. (Id. ¶ 7). While
the affiant does not have direct knowledge that she actually
delivered the letter to Williams, she allegedly told him that
she had done so. (Id. ¶¶ 8–9). It is unclear whether this letter
was the same aforementioned letter that was put in all of the
faculty mailboxes in or around 1991. However, the time frame
of both letters appears to overlap, and Williams has indicated
that the letter found in the faculty mailboxes was “brought to

[his] attention by another faculty member” (Tr. 23  at 76), so
it is possible that they are the same letter.

*7  In his deposition, Williams also acknowledged that he
had considered firing Foglietta, but that he had been worried
about a lawsuit being initiated by Foglietta and about how
alumni might react to the news. (Mulhearn Decl., Ex. 3 at
131–32). Williams testified as follows:

Williams: Was I concerned about alumni reaction to firing
Foglietta?

Question: Yes.

Williams: Yeah. Of course....

Question: So you were concerned about the possibility
of Mr. Foglietta or some of his allies taking legal action
against you for terminating his employment?

Williams: Sure. Right. Yes.

(Id.) However, in 1991, Williams simply decided not to renew
Foglietta's contract. (Id. at 147). Williams testified that while
he informed the Board of this decision, he may have told
only Petchesky the actual reason for the decision—namely,
that he had received credible allegations that Foglietta had
sexually abused a former student, Hiltbrand. (Id. at 239).
Williams also testified that he told his staff to keep Foglietta
away from kids and that he instructed Ruck and Parker to

monitor Foglietta at all times. (Id. at 147–51). However,
this appears to have been an incorrect statement, as Parker
had retired years earlier, in 1987. (See Mulhearn Decl., Ex.
24). Williams therefore subsequently corrected his deposition
transcript, stating: “I gave the directive to Ruck but I may not

have discussed it with Parker.” 24  (Am. Dep. Tr. 25  at 207).
Williams also testified that he did not go to the authorities
regarding the accusations because he believed that Hiltbrand
would not testify against Foglietta. (Mulhearn Decl., Ex. 3 at
151). Therefore, although he believed Hiltbrand's allegations,
he also decided not to make a public statement or to disclose

the accusations of abuse to Poly Prep's alumni. 26  (Id. at 151–
52). Williams further asserted that he did not receive any
additional complaints of abuse while he was the headmaster
of Poly Prep. (Id. at 182, 186, 237–38).

After Foglietta's forced retirement in 1991, an alumni event
was hosted in Foglietta's honor at the Downtown Athletic
Club. (Id. at 177). Williams testified that he was not involved
in the planning; however, he acknowledges that the school's
alumni relations department most likely contacted alumni in
order to sell tickets to the event. (Id. at 185). Williams testified
that he was uncomfortable attending the event, but that he did
not want to insult the students who revered Foglietta. (Id. at
179–80). In addition to attending, Williams was asked to say
grace before the meal. (Id.) According to plaintiffs, Williams'
presence gave the impression that Poly Prep approved of
Foglietta, despite his behavior. (Mulhearn Decl., Ex. 5).

In 1998, Foglietta passed away and Poly Prep thereafter
established the Philip A. Foglietta Memorial Fund in his
honor. (Mulhearn Decl., Ex. 3 at 185). Without explaining
why, Williams apparently told Angela Yurman (“Yurman”)
from Alumni Relations that he did not want a public memorial
for Foglietta. (Id. at 186). Nevertheless, the school sent out
mailings and solicited contributions for the scholarship fund
in Foglietta's name. (Id. at 185–90; Mulhearn Decl., Exs. 27–

28 27 ). In addition, the school's website posted Foglietta's
obituary, which Williams claims he did not see. (Mulhearn
Decl., Ex. 3 at 188). On October 31, 1998, a memorial
service for Foglietta, initiated by the Alumni Association and
Yurman, was scheduled for the next homecoming. (Id.; see
also Mulhearn Decl., Ex. 27). Williams testified that he knew
about the event once it was planned, but at that point, he
could not stop it from taking place because it was too late
and because Foglietta's family was planning to attend and was
sponsoring the event. (Mulhearn Decl., Ex. 3 at 189).
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C. The Tenure of Headmaster Harman, 2000—Present
*8  Approximately two years later, in 2000, defendant David

Harman assumed the position of headmaster at Poly Prep. On
May 21, 2002, he received a letter from David A. Berger, Esq.
(“Berger”), Hiltbrand's attorney, reiterating the accusations
that Hiltbrand had made in his letter to Williams back in 1991.
(Mulhearn Decl., Ex. 5). Harman responded to Berger that he
had notified the Board of Berger's letter and he also indicated
that Hiltbrand's earlier letter, along with two anonymous
letters received when Williams was headmaster, were the
only allegations of abuse that Poly Prep had ever received.
(Mulhearn Decl., Ex. 6). Consistent with Williams' testimony,
Harman confirms that Williams had called a meeting with
the athletic staff in 1991 after receiving Hiltbrand's letter.
(Id.) Harman's letter to Berger also alleges that Williams and
Hiltbrand had agreed to allow Foglietta to continue working at
Poly Prep until June of 1991, at which time he would be forced
into retirement. (Id.) Harman's letter states that “Mr. Williams'
clear impression from that conversation [with Hiltbrand] was
that Mr. Hiltbrand did not want ‘to press the issue’ and, in turn,
have Mr. Williams fire Mr. Foglietta immediately for cause,
as [Williams] explicitly offered to do.” (Id.)

Mr. Berger then responded to Mr. Harman by noting that
Harman's assertions “relating Mr. Williams' recollection of
events—were deeply disturbing to my client.” (Mulhearn

Decl., Ex. 11 28 ). Mr. Berger's letter states that Hiltbrand
“disputes entirely Mr. Williams' revisionist and self-serving
recollection of his conduct” and that “Mr. Hiltbrand never
‘agreed’ to a course of action proposed by Mr. Williams;
indeed, Mr. Williams never proposed any course of action to
Mr. Hiltbrand nor, from any objective perspective, does he
appear to have pursued any course of action (other than to
allow Foglietta to retire with honor and to cover-up the entire
matter).” (Id. (emphasis in original)). The letter states:

the notion that Mr. Williams ever offered to Mr.
Hiltbrand explicitly (or impliedly, for that matter) that Poly
immediately fire Foglietta for cause is ludicrous. That Mr.
Williams was under the “impression” that my client did
not want to “press the issue” amounts to nothing less than
blaming the victim for having approved of or acquiesced
in allowing the perpetrator to remain at large, an intimation
that is not only false but patently offensive.
(Id.) Berger also complained about “Mr. Williams' abject
failure ... to report back to Mr. Hiltbrand” and the
“apparent failure (we suspect) to ever memorialize in
writing anywhere this tragic chapter in Poly's history,

notwithstanding that other Poly coaches clearly had
knowledge of Foglietta's criminal conduct.” (Id.)

Harman also received correspondence in 2002 from plaintiff
Paggioli (“Paggioli”), who was a student at Poly Prep from
1970 until graduating in 1976. (Am.Compl.¶ 130). From 1970
through 1974, Paggioli alleges that Foglietta sexually abused
him two or three times a week on school grounds and once
in Paggioli's New Jersey home. (Id. ¶ 131). Upon making
these allegations, Paggioli, through this lawyer, offered to
settle with the school in the amount of $500,000 a year,

for twenty years. (Mulhearn Decl., Exs. 7–8 29 ). When that
offer was rejected, he filed a complaint in state court against
Poly Prep and their administrators in 2004. Paggioli's lawsuit
was subsequently dismissed on statute of limitations grounds
and summary judgment was granted in favor of defendants.

(Notice of Defs.' Mot. Dismiss, 30  Ex. 3 31 ).

*9  Philip Culhane (“Culhane”), another named plaintiff in
this case, attended Poly Prep from fifth grade until graduating
in 1984. (Am.Compl.¶¶ 116–23). On August 31, 2009, he sent
a letter to Harman alleging that Foglietta had sexually abused
him on several occasions in the physical therapy room that
was adjacent to Foglietta's office. (Id.) Harman responded to
Culhane that he was sorry about his story, but that he had to
confer with counsel before moving forward. (Id.) Based on
the documentation provided to the Court, it is unclear whether
or not Harman, or anyone else at Poly Prep, ever contacted
Culhane again or actually conferred with counsel about his
allegations.

D. The Sheridan Investigation
In 2002, after receiving Paggioli's settlement demand, Poly
Prep consulted with their outside counsel, Menaker &
Herrmann LLP, and also hired Peter T. Sheridan, Esq., a sole
practitioner, to conduct what they claim was a privileged
and confidential investigation regarding Foglietta's alleged
conduct, to be performed “in collaboration with Poly Prep's
counsel, Menaker & Herrmann LLP.” (Defs.' Mem. at 6;

Sheridan Decl. 32  ¶ 4). Sheridan interviewed faculty and staff,
including: Williams, Parker, Ruck, Andersen, Petchesky,
Ralph Dupee, a former faculty member and coach, and
Joan Wright, a former Dean and Assistant Head of School.
(Defs.' Mem. at 7; Sheridan Decl. ¶ 6). Sheridan claims to
have determined during his investigation that there was no
firsthand or secondhand knowledge of alleged sexual abuse
at Poly Prep, other than the accusations made by Hiltbrand
and Paggioli. (Sheridan Decl. ¶ 8). However, Sheridan's notes
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from his investigation have since been destroyed, resulting in
the current motion for spoliation sanctions.

Plaintiffs now allege that key individuals, including Junsch
and Esposito, were not interviewed by Sheridan, but that
they should have been because they had attended the Athletic
Department meeting with Williams back in 1991. (Mulhearn
Decl., Exs. 26–27; Pls.' Mem. at 26–27). Furthermore,
on September 20, 2002, David Harman appears to have
made a list of people for Sheridan to interview, most of
whom Sheridan did eventually interview. (Mulhearn Decl.,

Ex. 29 33 ). However, one individual on the list was not

interviewed, John Doe V. 34  (Id.) According to plaintiffs, it
is unclear whether anyone ever spoke to John Doe V during
the investigation in 2002 and 2003, but plaintiffs assert that
defendants have admitted that John Doe V was previously
identified as an individual who reported sexual abuse by
Foglietta, but no further details about his allegations have
been provided. (Pls.' Mem. at 25–26 (citing Mulhearn Decl.,

Ex. 30 35 )). Plaintiffs emphasize that the inclusion of John
Doe V on Harman's list indicates that John Doe V reported his
abuse prior to the Sheridan investigation, despite defendants'
assertion that he and other potential victims “did not come
forward in connection with the investigation.” (Mulhearn
Decl., Ex. 30; Pls.' Mem. at 25–26). Therefore, plaintiffs
assert that in addition to Junsch and Esposito, John Doe
V should have been interviewed by Sheridan. However,
defendants respond that “Poly Prep has been unable to
determine whether [John Doe V] was a victim, much less that
he reported abuse.” (Defs.' Sur–Reply at 1).

*10  Presently before this Court is plaintiffs' claim of
spoliation; plaintiffs assert that discoverable documents
—specifically, Sheridan's investigative notes—have been
withheld and/or were improperly disposed of or destroyed
by the defendants and that appropriate sanctions should be
imposed, including a finding that defendants are equitably
estopped from arguing that plaintiffs' claims in this case are

time-barred. 36  (Pls.' Reply Mem. at 7, 40).

E. Procedural History
Following the filing of the initial Complaint on October 26,
2009, plaintiffs filed an Amended Complaint on March 24,
2010. (See supra at 1 n. 2; Am. Compl. ¶¶ 5, 241–60).
On April 30, 2010, defendants filed a motion to dismiss all
claims, arguing that plaintiffs' tort claims are time-barred
and that plaintiffs' RICO claims are legally and factually

deficient. (Defs.' Mot. Dismiss 37  at 1–2). On May 3, 2010,

plaintiffs renewed an earlier request for limited discovery 38

to determine whether plaintiffs' claim of equitable estoppel
was sufficient to defeat defendants' statute of limitations
defense asserted in their motion to dismiss. (Pls.' Mem. at
2). This Court thereafter issued an Order, on May 25, 2010,
granting in part and denying in part plaintiffs' request for
limited discovery, ordering Poly Prep to produce investigative
records concerning the alleged sexual misconduct committed
by Foglietta, as well as Foglietta's personnel file and records.

(See Mulhearn Decl., Ex. 1 39 ). On June 16, 2010, defendants
served plaintiffs with responsive documents, as well as

a privilege log (Mulhearn Decl., Ex. 2 40 ), and on June
30, 2010, plaintiffs conducted the deposition of former
Headmaster Williams, also taken pursuant to this Court's May
25, 2010 Order. (See Mulhearn Decl., Ex. 3; Am. Dep. Tr.).

1. Plaintiffs' Spoliation Motion
On July 16, 2010, plaintiffs requested a pre-motion
conference to discuss plaintiffs' anticipated motion for
spoliation sanctions “based on additional information gleaned
in the limited discovery conducted in this action.” (Pls.'
7/16/10 Letter). In this letter request, plaintiffs set out the
newly discovered evidence, the basis for the spoliation
motion, and the requested sanctions in a relatively succinct
and clear manner. Given that an inordinate number of

documents, many of which are extremely repetitive, 41  have
been filed on this issue since this letter was filed, the Court
has used this letter as a starting point in its spoliation analysis.

Plaintiffs' Memorandum of Law in support of their spoliation
motion was filed on July 26, 2010, along with the Declaration
of Kevin T. Mulhearn, Esq. Defendants responded with their
Memorandum in Opposition on August 11, 2010. On August
12, 2010, the Court received a letter from plaintiffs addressing
and attaching newly produced discovery from defendants,

marked POLY 194–199. 42  (Pls.' 8/12/10 Letter; see also

Mulhearn Rep. Decl., Ex. D 43 ).

*11  Included in this discovery was an email, dated
November 28, 2002, to David Harman from John Doe VI, a
former Poly Prep student, in response to Harman's October
2002 letter to alumni. The email asserts:

The fact that coach Foglietta was
a trusted role model that molested
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school children, including an incident
involving myself, is bad enough, but to
suggest in your letter that no member
of the faculty knew of it at the time is
a shame. It was clear to everyone that
he was molesting “certain” children
while alienating others who rejected
his advances.

(POLY 194; see Mulhearn Rep. Decl., Ex. E 44 ). This email
further details Foglietta's abuse of John Doe VI, which John
Doe VI asserts led him to quit football. (Id.) The email
ends by stating: “The only future correspondence I want
from Poly is the name of the lawyer who is handling the
sexual misconduct lawsuit.” (Id.) In addition to requesting
that the Court consider this new submission, plaintiffs, in
their August 12, 2010 letter, also requested that the Court
impose additional sanctions on defendants. These requested
sanctions, which include permission to contact the newly
discovered victims and to retake the deposition of defendant
Williams (id.), are addressed at the end of this Court's opinion.
(See infra at 62–72).

On August 27, 2010, pursuant to permission from this Court,
defendants filed a sur-reply as well as a declaration by Jeffrey
Kohn, Esq., defendants' counsel. On October 6, 2010, the
Court heard oral argument on plaintiffs' motion.

2. Post–Hearing Submissions
By the Court's calculation, at least twelve (12) additional
letters have been filed by the parties since the oral argument
held in October. On December 20, 2010, plaintiffs requested
a So Ordered subpoena from the Court in order to take

the deposition of a newly discovered non-party witness 45

whom plaintiffs asserted “has information highly relevant
to the equitable estoppel, fraudulent concealment, and fraud
upon the Court issues....” (Pls.' 12/20/10 Letter). Although
defendants objected (Defs.' 12/22/10 Letter), the Court
granted plaintiffs' request on December 23, 2010, and
provided them with a So Ordered subpoena.

After conducting the deposition, plaintiffs sought to have the
Court consider this new evidence in connection with their
pending motion. (Pls.' 1/10/11 Letter). Defendants objected to
plaintiffs' alleged “attempt[ ] to influence the Court on a fully
briefed and pending motion.” (Defs.' 1/14/11 Letter; see also
Defs.' 1/10/11 Letter). Having reviewed the various letters

that were filed by the parties relating to this issue, the Court
has not considered the facts developed during the deposition
in deciding the current motion for spoliation.

Therefore, having considered the parties' respective
arguments through the date of oral argument, the Court hereby
grants plaintiffs' Motion as set forth below.

DISCUSSION

I. Spoliation
*12  Plaintiffs allege that defendants spoliated certain

evidence to which plaintiffs are entitled—specifically, the
notes from Mr. Sheridan's 2002 investigation. (Pls.' 7/16/10
Letter). In their July 16, 2010 letter, plaintiffs note that these
notes are not the only document allegedly destroyed by the
defendants over the years in an effort to conceal the conduct
of Foglietta. Other evidence which has been deliberately
discarded or destroyed includes: 1) the two anonymous letters
that Mr. Williams received in the 1970s and discarded, which
accused Foglietta of molesting, abusing, and “doing terrible
things to your children;” 2) the letter that was put into faculty
mailboxes “in approximately 1990 or 1991—likely after
[Williams] received David Hiltbrand's letter,” which “accused

Foglietta of sexual misconduct” 46  (id. at 5–6 (emphasis in
original); Pls.' Mem. at 10–12); and 3) the letter sent to alumni
by Ms. Yurman, Poly Prep's director of Alumni Relations,
regarding the retirement dinner being held for Foglietta.
(Mulhearn Decl., Ex. 3 at 183–84).

As a result of defendants' alleged spoliation of the Sheridan
notes, plaintiffs have requested various sanctions, including:
1) permission to take the depositions of eight individuals:
David Harman, Edward Ruck, Steven Andersen, Michael
Junsch, James Esposito, Ralph Dupee, Harry Petchesky, and

Joan Wright 47  (Pls.' 7/16/10 Letter at 4); 2) permission to
take the deposition of Peter Sheridan (Pls.' Mem. at 37–38);
3) permission to engage in certain additional discovery; 4)
a request that defendants be required to bear all costs and
attorneys' fees associated with the taking of these depositions
and related discovery, as well as attorneys' fees incurred in
preparation of this motion (Pls.' 7/16/10 Letter at 2); and 5)
permission, after the completion of any awarded additional
discovery, to file a Second Amended Complaint in order
“to add additional factual allegations ... which will support
and amplify [plaintiffs'] equitable estoppel and fraudulent
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concealment claims, as well as their Civil RICO claims.” (Pls.'

Mem. at 43). 48

A. Legal Standard
Rule 37 of the Federal Rules of Civil Procedure authorizes
a court to impose various sanctions when a party “fails to
obey an order to provide or permit discovery.” Fed.R.Civ.P.
37(b)(2); see also Transatlantic Bulk Shipping Ltd. v. Saudi
Chartering, S.A ., 112 F.R.D. 185, 189 (S.D.N.Y.1986)
(noting that Rule 37(b) “provides for sanctions where a party
fails to honor its disclosure obligations, especially after court
orders”). It is clear that sanctions may therefore be imposed
when a party spoliates evidence in violation of a court order.
See, e.g., West v. Goodyear Tire & Rubber Co. 167 F.3d 776,
779 (2d Cir.1999) (citing John B. Hull, Inc. v. Waterbury
Petroleum Prods., Inc., 845 F.2d 1172, 1176 (2d Cir.1988)).
The courts in this circuit have further held that even where
no explicit discovery order has been issued, the court has
the inherent power to preserve the integrity of judicial
proceedings by, among other things, imposing sanctions for
spoliation. See id.; Kronisch v. United States, 150 F.3d 122,
126–27 (2d Cir.1998); Sterbenz v. Attina, 205 F.Supp.2d 65,
73–74 (E.D.N.Y.2002); Barsoum v. N.Y.C. Hous. Auth., 202
F.R.D. 396, 399 (S.D.N.Y.2001). “The determination of an
appropriate sanction for spoliation, if any, is confined to
the sound discretion of the trial judge and is assessed on a
case-by-case basis.” Fujitsu Ltd. v. Federal Express Corp.,
247 F.3d 423, 436 (2d Cir.2001) (internal citations omitted).
However, any such sanction “should be ‘molded to serve the
prophylactic, punitive and remedial rationales underlying the
spoliation doctrine,’ which is predicated upon the rationale
that by destroying evidence, one party has deprived the other
of the ability to prosecute or defend an action.” Sterbenz v.
Attina, 205 F.Supp.2d at 74 (citing West v. Goodyear Tire &
Rubber Co., 167 F.3d at 779).

*13  The Second Circuit has defined spoliation as “the
failure to preserve property for another's use as evidence
in pending or reasonably foreseeable litigation.” Byrnie v.
Town of Cromwell, Bd. of Educ., 243 F.3d 93, 107 (2d
Cir.2001) (quoting West v. Goodyear Tire & Rubber Co.,
167 F.3d at 779) (emphasis added); see also Houlihan v.
Marriot Int'l, Inc., No. 00 CV 7439, 2003 WL 22271206,
at *1 (S.D.N.Y. Sept. 30, 2003). A party has an obligation
to preserve evidence when the party is on notice “that the
evidence is relevant to litigation or when a party should
have known that the evidence may be relevant to future
litigation.” Fujitsu Ltd. v. Federal Express Corp., 247 F.3d

at 436 (citing Kronisch v. United States, 150 F.3d at 126);
Barsoum v. N.Y.C. Hous. Auth., 202 F.R.D. at 400 (holding
that a party is under an obligation to retain documents and
other evidence that it knows may be relevant to a pending or
future litigation). “[A]nyone who anticipates being a party
or is a party to a lawsuit must not destroy unique, relevant
evidence that might be useful to an adversary.” Zubulake v.
UBS Warburg L.L.C. (Zubulake IV), 220 F.R.D. 212, 217
(S.D.N.Y.2003) (emphasis added). This obligation to preserve
relevant evidence exists whether or not the documents have
been specifically requested in a demand for discovery or
whether there has been an explicit discovery order issued.
Kronisch v. United States, 150 F.3d at 126–27; Barsoum v.
N.Y.C. Hous. Auth., 202 F.R.D. at 400.

A party seeking sanctions for the spoliation of evidence must
establish that three elements are present in order to be awarded
such sanctions:

(1) that the party having control over the evidence had an
obligation to preserve it at the time it was destroyed; (2)
that the records were destroyed ‘with a culpable state of
mind’; and (3) that the destroyed evidence was ‘relevant’
to the party's claim or defense such that a reasonable trier of
fact could find that it would support that claim or defense.

Residential Funding Corp. v. DeGeorge Fin. Corp., 306 F.3d
99, 107 (2d Cir.2002); Farella v. City of New York, No. 05
CV 5711, 2007 WL 193867, at *2 (S.D.N.Y. Jan.25, 2007);
see also Byrnie v. Town of Cromwell, Bd. of Educ., 243 F.3d
at 107–09; Fujitsu Ltd. v. Federal Express Corp., 247 F.3d at
436; Zubulake IV, 220 F.R.D. at 220.

Therefore, in order to determine whether sanctions should
be imposed upon the defendants in this case for the
spoliation of Peter Sheridan's investigative notes, the Court
begins by considering whether the plaintiffs have sufficiently
established these three required elements. See Residential
Funding Corp. v. DeGeorge Fin. Corp., 306 F.3d at 107.

B. Analysis

1. Prong One: Obligation and Control
The first element necessary to establish spoliation requires
that the plaintiffs show “that the party having control over the
evidence had an obligation to preserve it at the time it was
destroyed.” Id. In this case, it is beyond dispute that Peter
Sheridan had control over the notes from his investigation
at the time that they were destroyed or discarded. However,
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the parties disagree as to whether another of defendants'
prior counsel, Greenberg Traurig, also possessed copies of
the notes and whether the defendants had an obligation to
maintain a copy of the notes. (See discussion, infra at 35–36).

a) Notice of Potential Litigation
*14  As detailed above, in September of 2002, Peter Sheridan

was commissioned to conduct an investigation into the
allegations of sexual abuse by Foglietta; both Hiltbrand and
Paggioli had contacted Poly Prep to inform the school of their
abuse by that time. (Pls.' 7/16/10 Letter at 1–2; Sheridan Decl.
¶ 4). Hiltbrand sent his initial letter in 1991 and Paggioli
made his allegations in 2002. Indeed, on July 23, 2002, Mr.
Paggioli's lawyer, Milton I. Rothman, Esq., sent a letter to
Poly Prep's regular outside counsel, Robert Herrmann, Esq.,
offering to settle Paggioli's claims; that demand was rejected
by the school. (Mulhearn Decl., Ex. 7). According to a sworn
statement drafted by Mr. Rothman on January 11, 2003, Mr.
Herrmann responded to Mr. Rothman's demand by saying:
“Find something to sue us for and we'll talk.” (Mulhearn Decl,
Ex. 8). Thus, even before Mr. Sheridan had been retained to
conduct the investigation, defendant Poly Prep and its counsel
were aware of the potential for future litigation.

Plaintiffs further allege that in 2004, “John Paggioli's counsel
communicated to Roderick MacLeish, Esq. and Greenberg

Traurig, LLP 49  (who [plaintiffs' allege] had a copy of
the Sheridan investigative notes) that Mr. Paggioli was
commencing a lawsuit unless Poly Prep engaged in prompt
and substantive settlement negotiations.” (Pls.' Mem. at 34;

see also Mulhearn Decl., Exs. 17–18 50 ). In September
of 2004, Paggioli filed his state court lawsuit, which
contained claims similar to those present in this case, such
as negligence, negligent supervision, failure to warn, and
fraudulent concealment. (Pls.' 7/26/10 Letter at 2–3; see also

Notice of Defs.' Mot. Dismiss, Exs. 2, 4 51 ). However, it does
not appear that a litigation hold was instituted by Poly Prep,
Menaker & Herrmann, or Greenberg Traurig at that time.

Poly Prep was also put on notice that Hiltbrand might initiate
a lawsuit against the school. In a letter dated December 13,
2002, Hiltbrand's lawyer, Berger, wrote to Poly Prep's lawyer,
Herrmann, stating:

[a]t the outset of the meeting, I
indicated that my client initially
had hoped to work with Poly on

this matter and did not want to
proceed in an adversarial manner, but
that he had since become outraged
by Poly's apparent endorsement of
Mr. Williams' false and selective
recollection of events.... Under the
foregoing circumstances, my client
now has no interest in pursuing
discussions with you or Mr. Harman,
or in attempting to work cooperatively
with Poly in any fashion.

(Mulhearn Decl., Ex. 12 52  (emphasis in original)). Mr.
Sheridan expressly acknowledges that he was engaged to
conduct his investigation as a result of the receipt of both
Mr. Hiltbrand's and Mr. Paggioli's accusations and that he
“reviewed with each [interviewee] the allegations contained
in the letters from Mr. Hiltbrand and Mr. Paggioli.” (Sheridan
Decl. ¶¶ 4, 7–8). Indeed, in a letter to the Court, defendants
concede that they were aware of “the threatened litigation in
2002.” (Mulhearn Decl., Ex. 16).

*15  Apart from the letters from Hiltbrand's and Paggioli's
counsel raising the prospect of litigation, John Doe VI's
November 28, 2008 email to Harman also expressed an
interest in participating in litigation against Poly Prep. (Poly
194; see also discussion, supra at 23–24). Furthermore,
former Headmaster Williams testified that he was cognizant
of the potential for litigation much earlier, when he
reviewed the allegations in Hiltbrand's 1991 letter. (See
discussion, supra at 14). Although he explained that he was
worried about being sued by Foglietta or his friends for
wrongful termination or defamation if he accused Foglietta
of molesting children, and that that was part of the reason
why he did not fire Foglietta, he conceded that he nevertheless
disposed of certain documents containing allegations of
abuse. (Id.; Mulhearn Decl., Ex. 3 at 131–32). However, at
his deposition, he was unable to articulate why he destroyed
these documents, which could have been used to protect the
school against any potential lawsuit brought by Foglietta.
When questioned at his deposition, Mr. Williams testified as
follows:

Q: Why wouldn't you have kept the letter in the mailbox
as corroboration?

* * * *
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A: I assumed—I don't know. I guess—I don't know. I can't
guess. I don't know.

(Mulhearn Decl., Ex. 3 at 132).

b) Litigation Hold
Given that defendants were clearly on notice of the potential
for litigation at the time that Peter Sheridan was retained, the
question is whether an adequate litigation hold was instituted
to preserve the notes and any other evidence gathered as
part of the investigation. Courts in this circuit have found
that “once a party reasonably anticipates litigation it must
suspend its routine document retention/destruction policy and
put in place a ‘litigation hold’ to ensure the preservation of
relevant documents.” Pension Comm. of the Univ. of Montreal
Pension Plan v. Banc of Am. Sec., L.L .C., 685 F.Supp.2d
456, 466 (S.D.N.Y.2010) (quoting Treppel v. Biovail Corp.,
249 F.R.D. 111, 118 (S.D.N.Y.2008); Zubulake IV, 220 F.R.D.
at 218). This obligation to preserve evidence “runs first to
counsel, who has ‘a duty to advise his client of the type
of information potentially relevant to the lawsuit and of the
necessity of preventing its destruction.’ “ Chan v. Triple 8
Palace, No. 03 CV 6048, 2005 WL 1925579, *6 (S.D.N.Y.
Aug. 11, 2005) (quoting Turner v. Hudson Transit Lines, 142
F.R.D. 68, 73 (S.D.N.Y.1991)); see also Vagenos v. LDG Fin.
Servs., L.L.C., No. 09 CV 2672, 2009 WL 5219021, at *2
(E.D.N.Y. Dec. 31, 2009). “Once a ‘litigation hold’ is in place,
a party and her counsel must make certain that all sources
of potentially relevant information are identified and placed
‘on hold,’ “ which will “involve communicating with the ‘key
players' in the litigation.... Unless counsel interviews each
[player], it is impossible to determine whether all potential
sources of information have been inspected.” Zubulake v.
UBS Warburg L.L.C. (Zubulake V), 229 F.R.D. 422, 432
(S.D.N.Y.2004) (emphasis added). “Key players” have been
defined as “the people identified in a party's initial disclosure
and any subsequent supplementation thereto. Because these
‘key players' are ‘[those] likely to have relevant information,’
it is particularly important that the preservation duty be
communicated clearly to them.” Id. at 433–34.

*16  Plaintiffs assert that, having been given notice of
potential pending litigation, defendants' counsels' obligation
to initiate a litigation hold was triggered. (Pls.' 7/26/10 Letter
at 2–3). Not only did Mr. Sheridan, allegedly an attorney for
Poly Prep, have the duty to maintain a copy of his notes,
but Mr. Herrmann, who was already engaged as Poly Prep's
regular outside counsel at the time, did as well. Defendants

assert that Mr. Sheridan was hired to conduct the investigation
“in collaboration with” Mr. Herrmann, and, as already noted,
defendants have emphasized that Mr. Sheridan “gave Mr.
Herrmann a thorough description of his interviews,” during
which conversation, Herrmann took the notes that defendants
claim is an adequate replacement for Sheridan's notes. (Defs.'
Mem. at 6, 9; see discussion, infra at 53–54). Furthermore,
as already noted, Mr. Herrmann: 1) received many of the
letters from Mr. Hiltbrand's and Mr. Paggioli's attorneys
threatening litigation, including Mr. Paggioli's settlement
demand, to which he allegedly responded “Find something to
sue us for and we'll talk;” 2) he met with plaintiff Hiltbrand
and his attorney; 3) he was a recipient/addressee of Mr.
Williams' two confidential statements written in 2002; and 4)
after receiving Paggioli's settlement demand, defendants have
made it clear that “[i]n anticipation of litigation in 2002, Poly
Prep consulted with its regular outside law firm, Menaker &
Herrmann LLP.” (Defs.' Mem. at 6; See also Mulhearn Decl.,
Exs. 7–8, 12, 25–26). Based on these facts, it is clear that Mr.
Herrmann's representation of Poly Prep was ongoing and that
he was well aware of the potential for litigation. He therefore
had a duty to obtain a copy of Mr. Sheridan's notes, regardless
of having taken his own notes during his conversation with
Sheridan, and an obligation to issue and maintain a litigation
hold on those notes on behalf of his client, Poly Prep.

Plaintiffs also contend that a copy of Sheridan's notes was
actually provided to defendants' other, subsequently retained
counsel: “Mr. Sheridan provided a copy of his investigative
notes in late 2002 or early 2003 to Eric MacLeish, Esq.,
formerly of the law firm of Greenberg Traurig, who had been
retained by Poly Prep in early 2003 (prior to any lawsuit
being filed against Poly Prep).” (Pls.' 7/16/10 Letter at 2; see
also Mulhearn Decl., Ex. 16). While defendants claim that
“neither Peter Sheridan nor Poly Prep has ever represented
that Mr. Sheridan in fact gave Mr. MacLeish or anyone at

Greenberg Traurig a copy of his notes” 53  (Defs.' Sur–Reply
at 3–4 (emphasis in original); Kohn Decl. ¶ 6), neither Mr.
Sheridan or Greenberg Traurig have provided information as
to whether a litigation hold was actually issued by defendants'
counsel at the time.

Regardless of whether Greenberg Traurig actually received
a copy of the notes, counsel was still under an obligation
to institute a hold on those notes and to attempt to obtain
a copy. The obligation to institute a litigation hold on
all potentially relevant documents arose at least as early
as July of 2002, when Mr. Herrmann received Paggioli's
settlement demand from Mr. Rothman, and certainly no later
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than when Mr. Paggioli filed his lawsuit in 2004. Clearly,
the notes of an investigator, specifically commissioned to
look into the allegations of abuse that were at the heart of
any potential lawsuits against defendants, were material and
relevant, see Zubalake IV, 220 F.R.D. at 218 (holding that the
duty to preserve evidence extends to individuals “likely to
have relevant information—the ‘key players' ”), and counsel
for Poly Prep, including Peter Sheridan, Robert Herrmann,
Menaker & Herrmann, Eric MacLeish, Greenberg Traurig,
and eventually, O'Melveny & Myers, had the responsibility
to advise the defendants to maintain the notes and to ensure
their retention. See Chan v. Triple 8 Palace, Inc., 2005 WL
1925579, at *7 (noting that “the utter failure to establish any
form of litigation hold at the outset of litigation is grossly
negligent”); see also Phoenix Four. Inc. v. Strategic Resources
Corp., No. 05 CV 4837, 2006 WL 1409413, at *5–6
(S.D.N.Y. May 23, 2006) (underscoring counsel's affirmative
duty to ensure that all sources of relevant information are
discovered); Zubalake IV, 220 F.R.D. at 217 (holding that
anyone who anticipates being a party to a lawsuit “ ‘is under
a duty to preserve what it knows, or reasonably should know,
is relevant in the action, is reasonably calculated to lead to
the discovery of admissible evidence, is reasonably likely
to be requested during discovery and/or is the subject of
a pending discovery request’ ”) (quoting Turner v. Hudson
Transit Lines, 142 F.R.D. at 72). Furthermore, as the court
in Vagenos v. LDG Financial Services, L.L.C. noted, the
defendants decided who to retain as their counsel and thus
are “responsible for [their] attorney's negligent conduct or bad
advice in connection with the action.” 2009 WL 5219021, at
*2.

*17  Even if Greenberg Traurig failed to initiate a litigation
hold on these notes, a litigation hold should have later been
initiated by defendants' current counsel, O'Melveny & Myers
LLP, who were retained in November of 2004 in relation to
Paggioli's lawsuit. (Pls.' Mem. at 34). As noted by plaintiffs,
O'Melveny & Myers' “representation [began] well before
any of the dates which Mr. Sheridan claims he may have

discarded his investigative notes.” (Mulhearn Decl., Ex. 20 54

at 2). According to Mr. Sheridan, he “believe[s]” that he
discarded his notes “either when moving offices or when
conducting a regular review of files from closed matters”
in November of 2006, Spring of 2008, or October of 2009,
or when cleaning out the basement of his parents' house in
February of 2010. (Sheridan Decl. ¶ 11; Pls.' 7/16/10 Letter
at 2). Since O'Melveny & Myers, defendants' current counsel,
handled the state court Paggioli case, which was filed in 2004,
they should have secured a copy of the Sheridan notes from

either Greenberg Traurig, Mr. Herrmann, or Mr. Sheridan
himself and should have put a litigation hold in place at that

time. (Conf. Tr. 55  at 3–5). Plaintiffs assert that:

Defendants and their counsel, moreover, knew, or should
have known, that the investigative notes of Peter T.
Sheridan, Esq. were by far the best, most thorough, and
most contemporaneous, recollection of events pertaining
to the knowledge of faculty members and administrators
of Foglietta's sexual misconduct, and Poly Prep's response
—in 1991—to David Hiltbrand's acknowledged credible
accusations against Foglietta.
(Pls.' Mem. at 32).

O'Melveny & Myers asserts that once they were retained
in November of 2004, during the pendency of the Paggioli
litigation, they “made every effort to preserve potentially
relevant documents by actually gathering documents from
multiple sources.” (Defs.' Sur–Reply at 3; Kohn Decl. ¶¶ 3, 6).
Defendants' counsel asserts that they “contacted Mr. Sheridan
during the Paggioli lawsuit and asked him to provide any
documentation of his investigation.” (Kohn.Decl.¶ 4). It is
unclear, however, exactly when during the Paggioli lawsuit
counsel contacted Mr. Sheridan; Mr. Sheridan's declaration
does not mention any request from Mr. Kohn or O'Melveny
& Myers regarding his investigative notes, and Mr. Kohn's
declaration also fails to specify when Mr. Sheridan was asked
for his notes. (See Tr. at 26). Mr. Kohn also states that
although his firm was involved at the time, he personally was
not yet involved in the conversation with Sheridan or with
discovery, but he “believe[s] we told the school, litigation
hold. I don't know if we went to every lawyer who may have
been involved, okay? But I, I cannot represent to the Court
that we did or didn't.” (Id. at 40).

According to counsel, Mr. Sheridan indicated at the time that
he would look for his files, although he stated that he “did
not take a great deal of notes.” (Kohn Decl. ¶ 4). While
counsel admits that they “never received any documents from
Mr. Sheridan,” they contend that once the court dismissed
the Paggioli suit, there was “no obvious reason to continue
to pursue the matter.” (Id.) Defendants' counsel, however,
also represents that he “continue[s] to hold all documents

collected from the Paggioli case” 56  (Id. ¶ 6; Defs.' Sur–Reply
at 5), but does not explain why defendants did not follow
through with Mr. Sheridan to obtain a copy of his notes or
why they had “no obvious reason to continue to pursue the
matter” (Kohn.Decl.¶ 4); in fact, the retention of the Paggioli
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documents implies that counsel recognized their duty to retain
those documents.

*18  Furthermore, even if a litigation hold had been properly
implemented in this case, a defendant's “discovery obligations
do not end with the implementation of a ‘litigation hold’—
to the contrary, that's only the beginning. Counsel must
oversee compliance with the litigation hold, monitoring the
party's efforts to retain and produce the relevant” evidence.
Zubulake V, 229 F.R.D. at 432. There are “a number of
steps that counsel should take to ensure compliance with
the preservation obligation,” such as notifying the client of
that obligation, but “[a]t some point, the client must bear
responsibility for a failure to preserve.” Id. at 433. “As with
the litigation hold, the key players should be periodically
reminded that the preservation duty is still in place.” Id. at
433–34.

Although Mr. Sheridan was specifically retained to
investigate the claims raised by plaintiffs Hiltbrand and
Paggioli, defendants and defendants' counsel, after their
initial attempt to obtain a copy of his notes during the Paggioli
case, failed to reach out to Mr. Sheridan until at least six
months after the current lawsuit was commenced. (Sheridan
Decl. ¶ 11; Tr. at 27; see also infra at 41, 49). Since counsel
was already aware of the existence of these notes from their
involvement in the earlier litigation, counsel was under a duty
to notify Mr. Sheridan of the newly filed action and remind
him of the litigation hold. As in Keir v. UnumProvident Corp.,
however, by the time counsel took the necessary steps to
locate the essential document, it had been destroyed. No.
02 CV 8781, 2003 WL 21997747 (S.D.N.Y. Aug.22, 2003).
“[H]ad counsel in [this case] promptly taken the precautions
set out above, the [notes] would not have been lost.” Zubulake
V. 229 F.R.D. at 434. In light of the fact that two of the four
potential times that Mr. Sheridan lists for when he might have
discarded his notes are October of 2009 and February of 2010
(Sheridan Decl. ¶ 11; Pls.' 7/16/10 Letter at 2; Tr. at 29), it
is possible that, had counsel contacted Mr. Sheridan shortly
after this case was filed, they might have obtained the notes
prior to their destruction.

Defendants, however, assert that neither they nor Mr.
Sheridan were “obliged to preserve attorney notes between
the dismissal of the Paggioli litigation and the time that
they became relevant as a result of this Court's May 25
Order.” (Defs.' Mem. at 12, 18–19). Defendants argue that
since the notes were only disposed of after Paggioli's lawsuit
was dismissed in 2005, any duty that might have existed had

expired between the termination of the Paggioli case and
the filing of this case. (Id. at 2, 11, 18–19; Sheridan Decl. ¶
11). In an attempt to support this argument, defendants cite
Toussie v. County of Suffolk, No. 01 CV 6716, 2007 WL
4565160, at *7 (E.D.N.Y. Dec.21, 2001), contending that “as
Mr. Sheridan had no duty to preserve privileged attorney
notes, there is no evidence that the attorney notes and letters
were discarded with a culpable state of mind.” (Defs.' Mem.
at 18–19 (citing 2007 WL 4565160, at *7)). This argument
confuses and conflates the question of whether there was an
obligation to preserve the evidence with the question as to the
state of mind with which evidence was spoliated.

*19  In Toussie. the court found that because the County
defendants were under an obligation to preserve certain
relevant electronic data, their failure to implement a litigation
hold at the appropriate time constituted gross negligence.
2007 WL 4565160, at *7. However, under the circumstances,
the court found that the County's “early foot dragging” and
failure to implement a litigation hold did “not rise to the
egregious level seen in cases where relevance is determined as
a matter of law.” Id. at *8. Instead, the court found the County
defendants' conduct to be “ ‘merely negligent,’ ” and denied
the requested sanction of default and/or an adverse inference
when plaintiffs failed to demonstrate that the missing emails
were relevant and favorable to plaintiffs' case. Id. at *7.

Although the facts in Toussie are clearly distinguishable from
the current matter, the court in Toussie made it clear that “the
duty to preserve arises prior to the filing of a complaint[,] at
the point in time when a defendant first anticipates litigation.”
Id. at *6. Moreover, “once the duty to preserve attaches, at
a minimum, a litigant is expected to ‘suspend its routine

document and retention/detention policy 57  and to put in
place a litigation hold.’ ” Id. at *7 (citations omitted). As such,
while Toussie might support an assertion that Mr. Sheridan's
failure to preserve the notes was merely negligent, Toussie
does not support defendants' assertions that defendants had no
duty to preserve the notes at all.

Defendants further argue that Mr. Sheridan had no duty to
maintain the notes because he “was not aware of the present
action and did not anticipate further litigation against Poly
Prep when he discarded his attorney notes.” (Defs.' Mem.
at 18). However, Mr. Sheridan's explanation for discarding
the notes is somewhat different; according to Mr. Sheridan,
he discarded the notes “because I am a solo practitioner,
I am unable to store and maintain client files for closed
matters indefinitely.” (Sheridan Decl. ¶ 11). Apart from the
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fact that the file of notes was, by defendants' own account,
not voluminous, perhaps more troubling is that, as already
noted, even after the instant suit was commenced, defendants'
counsel waited more than six months, until May of 2010, to
notify Mr. Sheridan about the case and to ask about his notes.
(Id.; see also Tr. at 27).

Even if the notes were destroyed prior to Mr. Sheridan's
learning of the present lawsuit (Sheridan Decl. ¶ 11), the
defendants and their counsel, including Mr. Sheridan, were
on notice that other potential plaintiffs existed. Not only had
Hiltbrand's attorney previously contacted Poly Prep about
possible litigation (Pls.' 7/16/10 Letter at 3), but given the
“ample evidence that numerous other children had been
sexually abused by Philip Foglietta during his quarter century
tenure at Poly Prep” (Pls.' Mem. at 31), defendants should
have anticipated possible future litigation. (See discussion,
supra at 4–11; 17–19). Under these circumstances, it is clear
that defendants and their counsel, including Mr. Sheridan,
were under a continuing obligation to abstain from discarding
files relevant to these allegations and to maintain the notes
taken during Sheridan's investigation. See, e.g ., Fujitsu Ltd.
v. Federal Express Corp., 247 F.3d at 436. As noted earlier,
defendants' counsel's assertion that “we continue to hold all
documents collected from the Paggioli case,” contradicts
defendants' assertion that they believed their duty to retain
those documents had expired. (See discussion, supra at 38
(citing Kohn Decl. ¶ 6; Defs.' Sur–Reply at 5)).

*20  The law clearly requires defendants to have obtained
the notes, or a copy thereof, to maintain them in a secure
location, and to have put all necessary individuals, including
Mr. Sheridan, on notice of the existence of a litigation hold. “It
is no defense to suggest ... that particular [individuals] were
not on notice. To hold otherwise would permit [defendants]
to shield [themselves] from discovery obligations by keeping
[certain individuals] ignorant .” Gutman v. Klein, No. 03 CV
1570, 2008 WL 4682208, at *8 (E.D . N.Y. Oct. 15, 2008)
(citing Turner v. Hudson Transit Lines. Inc., 142 F.R.D. at
73), adopted in full. 2008 WL 5084182 (E.D.N.Y. Dec.2,
2008). Therefore, even if it could be argued that Mr. Sheridan
himself no longer had an independent duty to keep his notes
at the time that they were discarded or destroyed, by that time,
defendants' various counsel should have put a hold in place
and should have obtained a copy, which it appears they never
did.

Defendants raise an additional argument, namely, that
“neither Poly Prep nor Mr. Sheridan had a duty to preserve

attorney notes that were not discoverable because they were
privileged and work product.” (Defs.' Mem. at 12). However,
these claims that defendants had no duty to maintain the notes
and that they were destroyed because they were considered
privileged is not supported by the evidence. Apart from
the fact that there has been no assertion that Mr. Sheridan
discarded his notes because he thought that they were
privileged and non-discoverable, defendants have provided
no authority to support their argument that the existence of
a privilege allows a party to dispose of potentially relevant
information during the pendency of a litigation. Not only has
the Court been unable to find any case law to support such
a proposition, but at least one court has found that spoliation
had occurred when evidence appearing on a privilege log,
or which had been marked as privileged, was destroyed.
See Gutman v. Klein, 2008 WL 4682208, at *8, *12 (noting
that “[t]he spoliated computer files labeled ‘Privileged’ and
‘Confidential,’ ... might have related to any one or more of the
claims. Because defendant spoliated the files, ‘it is impossible
to identify which files [were relevant to plaintiff's claims] and
how they might have been used” ’). Apart from the lack of
support for defendants' argument that privileged documents
can be destroyed and therefore not spoliated, there is also an
issue as to whether the privilege would have even applied to
Mr. Sheridan's notes. Since the notes are no longer available
for review, the Court is unable to determine whether they
constitute work product in whole or in part or whether they
are subject to the attorney client privilege. (See discussion of
the privilege, infra at 56–61).

Finally, plaintiffs argue that under 22 N.Y.C.R.R. §

691.20(f), 58  an attorney must preserve, for a period of seven
years, “virtually the entire file of the attorney,” where there
is a claim for personal injury. (Pls.' 7/16/10 Letter at 3 (citing
Moore v. Ackerman, 24 Misc.3d 275, 282, 876 N.Y.S.2d
831, 837 (N.Y.Sup.Ct.2009))). In Moore v. Ackerman, the
court stated that “there is nothing in the rules or case
law that releases a lawyer from the obligation to retain
specified documents when the client's file is released to the
client or another law firm. The failure to maintain client
files in violation of court rules is sanctionable conduct.” 24
Misc.3d at 282–83, 876 N.Y.S.2d at 837–38 (citing Matter of
Dahowski, 103 A.D.2d 354, 354–55, 479 N.Y.S.2d 755, 755–
56 (2d Dep't 1984)).

*21  Under this requirement, plaintiffs contend that Mr.
Sheridan and Mr. Kohn were required to maintain Mr.
Sheridan's notes after the Paggioli lawsuit. However, it is not
clear to this Court that Moore, Dahowski, or 22 N.Y.C.R.R. §
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691.20 apply to Mr. Paggioli's case or the types of documents

at issue here. 59  Regardless, even if 22 N.Y.C.R.R. § 691.20
does not apply to this case, the Court finds that defendants
had a continuing obligation to retain the Sheridan notes and
that plaintiffs have sufficiently established the first prong of
the spoliation test.

2. Prong 2: State of Mind
The second prong of the spoliation sanctions analysis requires
that plaintiffs show “that the records were destroyed ‘with
a culpable state of mind.’ “ Residential Funding Corp. v.
DeGeorge Fin. Corp., 306 F.3d at 107. “[A]s the Second
Circuit recently observed, ‘[t]he law in this circuit is not clear
on what state of mind a spoliator must have when destroying
[evidence].’ “ Sterbenz v. Attina, 205 F.Supp.2d at 74 n.
13 (citing Byrnie v. Town of Cromwell Bd. of Educ., 243
F.3d at 107–08). Some courts in this circuit have required a
showing of bad faith, some have required proof of intentional
destruction, and others have drawn an inference based on
gross negligence. See Byrnie v. Town of Cromwell. Bd. of
Educ., 243 F.3d at 107–08 (citing Reilly v. NatWest Mkts.
Group Inc., 181 F.3d 253, 267 (2d Cir.1999). cert, denied,
528 U.S. 1119, 120 S.Ct. 940, 145 L.Ed.2d 818 (2000)).
Thus, the Second Circuit has concluded that “a case by case
approach [i]s appropriate.” Byrnie v. Town of Cromwell, Bd. of
Educ., 243 F.3d at 108. Plaintiffs, however, have the burden of
showing that the notes were destroyed, at a minimum, either
knowingly or negligently. See id. at 109.

Plaintiffs assert that “[t]he failure of [defendants'] lawyers
and law firms to issue a written litigation hold constitutes,
at minimum, gross negligence because that failure was likely
to—and in fact did—result in the destruction of relevant
information.” (Pls .' 7/16/10 Letter at 3 (citing Pension
Comm. of the Univ. of Montreal Pension Plan v. Banc of
Am. Sec. L.L.C., 685 F.Supp.2d at 464–65; Crown Castle
USA. Inc. v. Fred A. Nudd Corp., No. 05 CV 6163T, 2010
WL 1286366, at *13 (W.D.N.Y. Mar.31, 2010))). Plaintiff's
argue that the “discarding of the original investigative notes
(by Peter T. Sheridan, Esq.) and [allegedly] the copies of
the notes (by Greenberg Traurig, LLP) while litigation from
David Hiltbrand or other victims should have been reasonably
anticipated, amounts to negligence, if not gross negligence or
recklessness.” (Pls.' Mem. at 33).

The requirement that counsel “take affirmative steps to
monitor compliance [with a litigation hold] so that all sources
of discoverable information are identified and searched,” is

not a particularly burdensome one. Zubulake V. 229 F.R.D.
at 434 (emphasis added). In fact, “[c]ounsel does not have
to review these documents, only see that they are retained.”
Id. Therefore, “the central question ... is whether [defendant]
and its counsel took all necessary steps to guaran tee that
relevant data was both preserved and produced. If the answer
is ‘no,’ then the next question is whether [defendant] acted
willfully ... negligently or even recklessly.” Id. at 431.

*22  Neither negligence or gross negligence have been
clearly defined in the context of discovery misconduct, such
as spoliation. Pension Comm. of the Univ. of Montreal
Pension Plan v. Banc of Am. Sec. L.L.C., 685 F.Supp.2d at
463. “[T]hese terms simply describe a continuum. Conduct is
either acceptable or unacceptable. Once it is unacceptable the
only question is how bad is the conduct.... That said, it is well
established that negligence involves unreasonable conduct in
that it creates a risk of harm to others.” Id. at 463–64. “ ‘Gross
negligence has been described as a failure to exercise even
that care which a careless person would use.’ “ Id. (citation
omitted). Courts in this circuit have found that the “failure
to preserve evidence resulting in the loss or destruction of
relevant information is surely negligent, and, depending on
the circumstances, may be grossly negligent.” Id. at 464–
65. However, “the failure to issue a written litigation hold
constitutes gross negligence because that failure is likely
to result in the destruction of relevant information.” Id.
(emphasis in original); see also Chan v. Triple 8 Palace, Inc.,
2005 WL 1925579, at *7 (finding that “the utter failure to
establish any form of litigation hold at the outset of litigation
is grossly negligent”); Zubulake IV, 220 F.R.D. at 217.

In Pension Committee, the court held that a party's
“fail[ure] to execute a comprehensive search for documents
and/or fail[ure] to sufficiently supervise or monitor [ ]
document collection,” was “best characterized as either
grossly negligent or negligent.” Pension Comm. of the Univ.
of Montreal Pension Plan v. Banc of Am. Sec. L.L.C., 685
F.Supp.2d at 477. While the failure to collect records from
those who are not key players may constitute negligence,
the failure to collect and preserve records from key players
“constitutes gross negligence.” Id. at 465, 477. Even in
less extreme cases, where the defendant “failed to institute
a full preservation program” and failed to ensure that all
necessary employees, including support staff, knew about the
preservation program, sanctions have been awarded. Treppel
v. Biovail Corp., 249 F.R.D. at 118–19.
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Courts in this circuit have made it clear that, even where it
cannot be shown that the destruction of evidence was done
willfully or in bad faith, sanctions may still be imposed
upon a finding of negligence. See Zubulake V, 229 F.R.D.
at 431 (holding that “[i]n this circuit, a ‘culpable state of
mind’ for purposes of a spoliation inference includes ordinary
negligence”); see also Great Northern Ins. Co. v. Power
Cooling, Inc., No. 06 CV 874, 2007 WL 2687666, at *9
(E.D.N.Y. Sept. 10, 2007); Indemnity Ins. Co. of N. Am. v.
Liebert Corp., No. 96 CV 6675, 1998 WL 363834, at *3
(S.D.N.Y. June 29, 1998) (holding that sanctions may be
awarded for spoliation not just “where the evidence was
destroyed willfully or in bad faith, since a party's negligent
loss of evidence can be just as fatal to the other party's ability
to present a defense”) (internal citation omitted). “[E]ven
simple negligence [i]s a sufficiently culpable ‘state of mind.’
” Gaffield v. Wal–Mart Stores East, LP, 616 F.Supp.2d 329,
339 (N.D.N.Y.2009) (citing Residential Funding Corp. v.
DeGeorge Fin. Corp., 306 F.3d at 108).

*23  Under the circumstances present in this case, the Court
is satisfied that defendants acted with the requisite degree
of culpability to satisfy this prong of the spoliation test.
Not only is it unclear if any of defendants' various counsel
ever instituted an oral litigation hold in connection with the
Paggioli case, but there does not appear to have been a written
litigation hold issued at any time prior to the destruction of the
Sheridan notes. Clearly, counsel from O'Melveny and Myers
recognized the potential relevance of the Sheridan notes, since
it appears that they made a request for those notes during
the course of the Paggioli case, but they failed to follow up
on that request once the Paggioli case was dismissed. While
they may have believed that a litigation hold was no longer
necessary after the Paggioli case was dismissed, their failure
to recognize the potential for other litigation, particularly in
light of the Hiltbrand and John Doe VI communications,
constitutes negligence at best, and their failure to alert Mr.
Sheridan as soon as the instant case was filed and to institute
a litigation hold at that point, suffices to demonstrate gross
negligence. While it is unclear that such a litigation hold at
that time would have necessarily preserved these notes, which
may have in fact been destroyed prior to the filing of this case,
there does not appear to have been any effort made, for at least
six months after this case was filed, to locate these notes.

Accordingly, the Court finds that plaintiffs have demonstrated
the requisite degree of culpability based on defendants'
failure to establish a sufficient litigation hold on the

Sheridan investigative notes. See Residential Funding Corp.
v. DeGeorge Fin. Corp., 306 F.3d at 107.

3. Prong 3: Relevance and Prejudice
Once evidence is alleged to have been destroyed due to
a party's negligence, the Court considers whether “the
destroyed evidence was ‘relevant’ to the party's claim or
defense such that a reasonable trier of fact could find that
it would support that claim or defense .” Id. at 107–09;
Zubulake V, 229 F.R.D. at 431. The party seeking sanctions
must make a showing that the destroyed evidence would
have been favorable to them. See De Espana v. Am. Bureau
of Shipping. No. 03 CV 3573, 2007 WL 1686327, at *6
(S.D.N.Y. June 6, 2007) (noting that “where the culpable
party was negligent, there must be extrinsic evidence to
demonstrate that the destroyed evidence was relevant and
would have been unfavorable to the destroying party”); see
also Pension Comm. of the Univ. of Montreal Pension Plan v.
Banc of Am. Sec. L.L.C., 685 F.Supp.2d at 467–68; Zubulake
IV, 220 F.R.D. at 221. However, courts have held that “[t]he
burden placed on the moving party to show that the lost
evidence would have been favorable to it ought not to be
too onerous, lest the spoliator be permitted to profit from
its destruction.” Treppel v. Biovail Corp., 249 F.R.D. at 123
(quoting Chan v. Triple 8 Palace. Inc., 2005 WL 1925579,
at *7); see also Residential Funding Corp. v. DeGeorge Fin.
Corp., 306 F.3d at 109; Kronisch v. United States, 150 F.3d
at 128; In re NTL, Inc. Sec. Litig., 244 F.R.D. 179, 199–200
(S.D.N.Y.2007).

*24  In considering the burden of establishing relevance and
prejudice when documents have been destroyed, at least one
court has found that “[t]he burden of proof question differs
depending on the severity of the sanction. For less severe
sanctions-such as fines and cost-shifting-the inquiry focuses
more on the conduct of the spoliating party than on whether
documents were lost, and if so, whether those documents
were relevant and resulted in prejudice to the innocent party.”
Pension Comm. of the Univ. of Montreal Pension Plan v. Banc
of Am. Sec., L.L.C., 685 F.Supp.2d at 467. However, “for
more severe sanctions—such as dismissal, preclusion, or the
imposition of an adverse inference—the court must consider,
in addition to the conduct of the spoliating party, whether any
missing evidence was relevant and whether the innocent party
has suffered prejudice as a result of the loss of evidence.”
Id. “[T]he burden of proving that evidence would have been
relevant to a party's claims or defense is proportional to the
mens rea of the party who destroyed the evidence,” and
“where the party destroyed the evidence due to ordinary
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negligence [as opposed to bad faith], ‘the burden falls on
the ‘prejudiced party’ to produce ‘some evidence suggesting
that a document or documents relevant to substantiating his
claim would have been included among the destroyed files.’
“ Gutman v. Klein, 2008 WL 4682208, at *7. To satisfy this
burden, the innocent party may provide sufficient evidence
that would tend to show that the lost documents “ ‘would
have been favorable to [its] case.’ “ Pension Comm. of the
Univ. of Montreal Pension Plan v. Banc of Am. Sec. L.L.C.,
685 F.Supp.2d at 468 (quoting Toussie v. County of Suffolk.
2007 WL 4565160, at *8). Where a spoliating party has been
grossly negligent, resulting in the loss of evidence, many
courts have presumed relevance, although the presumption
is not required. Id.; see also Treppel v. Biovail Corp., 249
F.R.D. at 121–22 (holding that “under certain circumstances
‘a showing of gross negligence in the destruction ... of
evidence’ will support [a relevance] inference”) (internal
citations omitted).

In this case, plaintiffs assert that “[d]efendants' gross
negligence should automatically trigger an inference of
relevance.” (Pls.' Mem. at 36). While it is unclear why Mr.
Sheridan was not contacted and a litigation hold put in
place when the instant action was filed, the Court finds that
defendants' conduct does not rise to the level which requires
a determination of relevance as a matter of law. See Toussie
v. County of Suffolk, 2007 WL 4565160, at *8. Although it
is not certain that a timely litigation hold, instituted upon
commencement of this case, would have preserved the notes,
the Court finds that defendants should have recognized the
need to preserve Sheridan's notes even after the Paggioli case
was dismissed. However, even if the defendants' conduct can
merely be characterized as negligent, it seems clear to the
Court that the actual notes from Sheridan's investigation are
factually relevant to the claims and defenses in this case.

*25  However, in addition to showing that “the destroyed
evidence would have been relevant to the contested issue,”
plaintiffs must show that they have been prejudiced by the loss
of the documents. Barsoum v. N.Y.C. Hous. Auth., 202 F.R.D.
at 400 (quoting Kronisch v. United States, 150 F.3d at 127);
see also Sovuli v. United States. No 98 CV 5550, 2005 WL
2290495, at *5 (E.D.N.Y. Sept.20, 2005) (holding that “[t]he
prejudiced party may be permitted an inference in his favor
so long as he has produced some evidence suggesting that a
document or documents relevant to substantiating his claim
would have been included among the destroyed files”). As the
court in Pension Commit tee noted, at times “it is impossible
to know the extent of the prejudice suffered ... as a result

of those emails and documents that have been permanently
lost ... ‘Because we do not know what has been destroyed, it
is impossible to accurately assess what harm has been done
to the innocent party and what prejudice it has suffered.” 685
F.Supp.2d at 478.

Plaintiffs assert that Mr. Sheridan's “investigative notes are
by far the best and most thorough evidence” with respect
to “the information gleaned by Peter T. Sheridan, Esq. as
to the timing, nature, and extent of the knowledge of Poly
Prep, and its various administrators, trustees, and faculty
members, as to Philip Foglietta's sexual abuse of children,
and as to Poly Prep's response in 1991 to David Hiltbrand's
letter.” (Pls.' 7/16/10 Letter at 2). Plaintiffs also claim that
Sheridan's actual notes would not only have been useful in
questioning witnesses, but that their loss has caused prejudice
to the plaintiffs' case because the notes may provide the only
record of the recollections of witnesses who no longer can
recall the events or who have since died. (Mulhearn Decl., Ex.
3 at 237–38; see also discussion, supra at 25 n. 46). The Court
agrees, especially considering that:

At least one individual interviewed
by Mr. Sheridan, Harlow Parker],
has since died, which makes it
impossible to replicate his detailed
testimony of events. Likewise, Mr.
Williams, during his June 30, 2010,
claimed to have no knowledge or
recollection whatsoever about ever
meeting or being interviewed by Mr.
Sheridan, and was unable to refresh
his recollection even after being shown
and questioned about notes taken by
Robert F. Herrmann, Esq., Poly Prep's
counsel, which purportedly summarize
or provide highlights of Mr. Sheridan's
fact-finding interview of Mr. Williams
in 2002.

(Pls.' 7/16/10 Letter at 2; see also Mulhearn Decl., Ex. 3 at
159–60, 235–39). Thus, despite notes taken by Mr. Herrmann
regarding a supposed discussion that Sheridan had with
Williams, Williams has testified that he has no recollection
of ever speaking with Sheridan. Furthermore, there are
numerous inconsistencies in Williams' deposition testimony
and in the two different versions of his handwritten statement
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to the Board. (See Mulhearn Decl., Ex. 20 at 3 n. 1, Exs. 25–
26). Mr. Sheridan's notes may have been useful in shedding
some light on these discrepancies. Plaintiffs therefore claim
that they “have suffered significant prejudice from the loss
or destruction of the Sheridan investigative notes. Indeed, the
Sheridan fact-finding interviews were critical to Plaintiffs'
equitable estoppel/fraudulent concealment claims.” (Pls .'
7/16/10 Letter at 4).

*26  Defendants, however, assert that the loss of Sheridan's
notes does not prejudice plaintiffs in any way because the
notes “were quite limited” and included only general themes
and personal shorthand. (Sheridan Decl. ¶ 11; Defs.' Mem. at
1, 9, 11). Defendants further assert that “[a] spoliation motion
must be based on primary evidence that cannot be replicated”
and that the notes taken by Mr. Herrmann, Poly Prep's outside
counsel, of a conversation he had with Mr. Sheridan, are a
sufficient replica of Sheridan's notes. (Defs.' Mem. at 2, 11
(citing Zubulake IV, 220 F.R.D. at 217)). Specifically, Mr.
Sheridan asserts that during this conversation his co-counsel
Mr. Herrmann, they “discussed [his] findings ... a thorough
description of [his] interviews, which would have included
the contents of any notes [he] had taken, as well as the
conclusions [he] had drawn from the interviews.” (Sheridan
Decl. ¶ 10). Defendants therefore argue that Herrmann's
notes, which have been produced to plaintiffs, likely provide
the best evidence of Sheridan's investigation and are therefore
a sufficient replacement and “there is nothing ‘lost.’ “ (Defs.'
Mem. at 2, 11–13). Defendants assert that “Plaintiffs have
everything that is relevant and discoverable on these points
and their contention to the contrary is a transparent attempt to
procure more discovery that they do not need.” (Id. at 13).

However, as defendants note, Zubulake IV held that “anyone
who anticipates being a party or is a party to a lawsuit
must not destroy unique, relevant evidence that might be
useful to an adversary.” 220 F.R.D. at 217. Even if Herrmann
took secondhand notes based on Sheridan's description of his
findings, that does not mean that the Sheridan notes were not
unique. The required preservation of evidence is to allow for
“use [of the evidence] by the opposing party.” Houlihan v.
Marriot Int'l, Inc., 2003 WL 22271206, at *1. Plaintiffs assert
that “[t]he prejudice [which results from the loss of the notes]
may not be remedied by a mere proffer from Mr. Sheridan
—eight years after the critical interviews took place—which
has been offered by Defendants.” (Pls.' 7/16/10 Letter at 4;
see also Defs.' Mem. at 1–2). At the very least, Sheridan's
notes might have assisted in refreshing his recollection of the

investigation or been useful in jogging the memories of the
individuals interviewed by Sheridan.

Defendants further argue that plaintiffs are not prejudiced by
the loss of the notes because Sheridan found no evidence
or knowledge of any abuse, and therefore, the “notes would
not support their equitable estoppel argument” or “claims
of fraudulent concealment.” (Defs.' Mem. at 2, 13–16).
However, there is really no way to know this without
having the actual notes. Therefore, defendants' self-serving
assertions of irrelevance cannot be verified due to the loss
of the notes, and Mr. Sheridan's own recollection of the
details of his investigation and the contents of his notes are,
understandably, somewhat hazy given the passage of time. As
a consequence, the Court is not convinced that the notes taken
by Mr. Herrmann during a conversation with Mr. Sheridan
are a sufficient replacement for Mr. Sheridan's notes, nor is
there any way to verify that Herrmann's notes reflect all of the

issues mentioned in Mr. Sheridan's notes. 60

*27  Having considered the parties' arguments, the Court
finds that Mr. Sheridan's notes, particularly viewed in
conjunction with Mr. Herrmann's notes, would not only have
been relevant, but favorable to plaintiffs, to the extent that
they may have assisted in refreshing the recollection of
witnesses who can no longer remember certain details about
what they knew and when. One of the key witnesses to
plaintiffs' equitable estoppel inquiry, which is dependent in
some measure on the timing of when the school learned
of certain things, was Mr. Williams, who was, as already
noted, unable to recall at his deposition many of the details
and events that might have been clearer in his mind eight
years earlier when he was interviewed by Mr. Sheridan. Other
witnesses may also have remembered events more clearly in
2002. Mr. Sheridan's notes may have contained information
helpful to jog the memories of those witnesses.

Under these circumstances, the Court cannot say that Mr.
Sheridan's notes would not have been helpful in assessing the
plaintiffs' equitable estoppel argument. Even if Mr. Sheridan
had concluded that there was no credible evidence of abuse,
his conclusory assessment of the extent of the school's
knowledge is not determinative. Given that the defendants
were under a duty to preserve the notes, that duty included
a duty to preserve them in a manner such that they could be
“use[d] as evidence” in the trial, which defendants have failed
to do. Byrnie v. Town of Cromwell, Bd. of Educ. 243 F.3d
at 107 (quoting West v. Goodyear Tire & Rubber Co., 167
F.3d at 779); see also Houlihan v. Marriot Int'l, Inc., 2003
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WL 22271206, at *1. Considering defendants' conduct in light
of the “continuum” described in Pension Commit tee and in
light of the relative lack of severity of the discovery sanctions
requested, the Court finds that plaintiffs have satisfied their
burden under the third prong of the test. Pension Comm. of the
Univ. of Montreal Pension Plan v. Banc of Am. Sec. L.L.C.,
685 F.Supp.2d at 467.

4. Privilege
Defendants assert that “there is simply no basis to conclude
that plaintiffs have been prejudiced” because Mr. Sheridan's

notes “were privileged and work product” 61  (Defs.' Mem.
at 2, 11), and therefore, “[p]laintiffs have no right to assert
spoliation of attorney notes to which they would never have
been entitled in the first place.” (Id. at 16). Plaintiffs assert
that defendants' privilege claim “is a specious attempt to
sanctify ‘fact gathering’ interviews with the cloak of attorney-
client privilege even though there is no evidence that any
legal advice was dispensed by Peter T. Sheridan, Esq. to
his selected interview subjects.” (Pls.' Mem. at 32). Indeed,
as already noted, there is no legal support for defendants'
assertion that a claim of privilege gives them the right to
spoliate evidence. (See discussion supra at 43–44).

Irregardless, defendants' privilege claim fails for a variety of
reasons. To the extent that defendants may be claiming that
the notes are protected from disclosure by the attorney-client
privilege, it is well established that the privilege does not
protect underlying facts from disclosure simply because they
are relayed to an attorney. Upjohn Co. v. United States, 449
U.S. 383, 395, 101 S.Ct. 677, 66 L.Ed.2d 584 (1981); see
also United States Postal Service v. Phelps Dodge Refining
Corp., 852 F.Supp. 156, 160, 163 (E.D.N.Y.1994). “It is
the communication which is privileged, not the underlying
facts communicated. Thus, facts are not invested with a
privilege merely by being communicated to an attorney and
the presence of documents in an attorney's files does not
automatically mean that privilege attaches.” Smith v. Harmon
Group. Inc., No. 90 CV 3348, 1992 WL 8176, at *2 (S.D.N.Y.
Jan.13, 1992) (citing inter alia Upjohn Co. v. United States,
449 U.S. at 395–96; Colton v. United States, 306 F.2d 633,
537 (2d Cir.1962); Grossman v. Schwarz, 125 F.R.D. 376, 386
(S.D.N.Y.1989); see also Hickman v. Taylor, 329 U.S. 495,
511, 67 S.Ct. 385, 91 L.Ed. 451 (1947); Matter of Grand Jury
Subpoenas Dated Oct. 22, 1991 and Nov. 1, 1991. 959 F.2d
1158, 1165 (2d Cir.1992) (finding that the “privilege protects
‘confidential disclosures by a client to an attorney made in
order to obtain legal assistance,’ but it ‘attaches not to the

information but to the communication of the information’ ”)
(citations omitted).

*28  In this case, even though Sheridan asserts that his notes
were privileged and confidential “work product and were
prepared in anticipation of litigation” and for the purpose
of “provid[ing] legal advice to Poly Prep” (Sheridan Decl.
¶¶ 4–5, 12), defendants refer to Sheridan's notes as “fact-

finding” notes. 62  (Mulhearn Decl., Ex. 20 at 2). Indeed,
Sheridan admits that he asked benign questions of each
interviewee, “about his or her background and role(s) at the
school, and the nature, extent, and duration of his or her
relationship with Mr. Foglietta.” (Sheridan Decl. ¶ 7; Defs.'
Mem. at 7). The purpose of Sheridan's retention by Poly Prep
was to investigate and learn “the extent, if any, to which
members of the school's faculty or administration knew of
sexual misconduct or sexual abuse by Mr. Foglietta,” not to
advise Poly Prep on how to proceed. (Sheridan Decl. ¶ 4; see
discussion, supra at 19–21). Indeed, although Sheridan was
engaged in September 2002 to conduct the investigation, a
month later, in October 2002, Poly Prep engaged Greenberg
Traurig to advise the school regarding its response to the
allegations. (Mulhearn Decl., Ex. 16 at 1–2). Plaintiffs'
counsel also notes that “according to th[e] documentation,
[Sheridan] did not tell any of the people he interviewed that
he was an attorney. He did not tell them that he was there
for the purpose of trying to defend Poly Prep in a potential
litigation. He did not tell them anything of that nature. So, the
attorney-client privilege, burden, the initial threshold burden
is not met.” (Tr. at 52–53).

To the extent that defendants assert that these notes, or parts
thereof, would not have been subject to disclosure because
they are protected as work product, defendants have also
failed to meet their burden of showing that the notes qualify

for work product protection . 63  “ ‘Ordinarily, a party may
not discover documents and tangible things that are prepared
in anticipation of litigation or for trial by or for another
party or its representative.’ “ Gonzalez v. City of New York,
No. 08 CV 2699, 2009 WL 2253118, at *2 (E.D.N.Y. July
28, 2009) (quoting Fed.R.Civ.P. 26(b)(3) (A)). However, “[a]
contemporaneous factual memorandum memorializing the
circumstances of [an incident] does not become attorney
work product solely because the [incident] may thereafter
lead to litigation.” Robbins v. Chase Manhattan Bank, N.A.,
No. 97 CV 676, 1998 WL 106152, at *1 (S.D.N.Y. Mar. 9,
1998) (citing Smith v. Harmon Group, Inc., 1992 WL 8176,
at *4). In Smith v. Harmon Group. Inc., the document at
issue was claimed to have been “prepared for and under the
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direction of counsel in anticipation of potential litigation,” as
is claimed here, but the court found that “[t]he content of the
document does not support this claim. It is a straightforward
narrative account of what was said and done ... the document
‘does not relay any legal advice but merely discusses factual
circumstances.’ “ 1992 WL 8176, at *2. The court therefore
held that “[i]n light of the possibility that the parties may rely
on different versions of the events on the day of the [incident],
raising issues of credibility and accuracy of recollection,
plaintiff is entitled to defendants' contemporaneous factual
record of their conversations with him.” Id. (citing Grossman
v. Schwarz, 125 F.R.D. at 389); see also In re Pfohl Bros.
Landfill Litig., 175 F.R.D. 13, 25 (W.D.N.Y.1997) (finding
that “[a] fair determination of the threshold [issues in the
case] can not be made unless [the requesting party] is allowed
[access to] the objective factual information available to [the
other party]”).

*29  Defendants claim that the work product “doctrine
protects both fact work product, such as the factual
content of Mr. Sheridan's interview notes, and opinion work
product.” (Defs.' Mem. at 17–18). The Court disagrees.
However, even if the Court were to find that these notes
could potentially be considered protected work product, the
Supreme Court has clearly held that “[t]he privilege derived
from the work-product doctrine is not absolute,” but rather a
“qualified privilege or immunity.” United States v. Armstrong.
517 U.S. 456, 474, 116 S.Ct. 1480, 134 L.Ed.2d 687 (1996)
(quoting United States v. Nobles, 422 U.S. 225, 239, 95 S.Ct.
2160, 45 L.Ed.2d 141 (1975)): see also Hickman v. Taylor,
329 U.S. at 510; Gonzalez v. City of New York, 2009 WL
2253118, at *2 (holding that “discovery of such information
may be obtained, ... if ‘the party shows that it has substantial
need for the materials to prepare its case and cannot, without
undue hardship, obtain their substantial equivalent by other
means' ”) (quoting Fed.R.Civ.P. 26(b)(3)(A)). Therefore, the
claim of work product protection can be overcome in some
circumstances.

Since the notes have been destroyed, the Court is unable to
evaluate their contents to make its own determination as to
whether portions of the notes should have been protected or
whether plaintiffs have demonstrated an inability to obtain the
information through other means. Although the Court cannot
review the notes, the facts of this case demonstrate that these
notes most likely would not have qualified for work product
protection in their entirety.

Finally, to the extent that defendants have argued that
Herrmann's notes are sufficient to replace the lost Sheridan
notes, it is unclear why Sheridan's notes would be protected

as privileged but Herrmann's notes, 64  presumably prepared
during a conversation with Mr. Sheridan, would not.
Defendants assert that “[w]hile [Mr. Herrmann's] notes are
unquestionably privileged, Poly Prep is willing to agree to
a limited waiver of privilege as to the factual matters in the
notes, but not to waive the privilege as to Mr. Herrmann's legal
opinions or advice.” (Mulhearn Decl., Ex. 16 at 3–4). Having
reviewed Herrmann's notes, the unredacted portions appear to
contain mostly facts or personal opinions and views related
by the interviewees. (Id. at 1–6). As facts are not privileged
in the first place, there was no privilege for defendants to
waive. Indeed, the Herrmann notes do not appear to be much
different in form or substance from the handwritten notes of
David Harman, for which no privilege has been asserted. (See
Mulhearn Decl., Ex 29).

In conclusion, based on all of the above, the Court finds
that defendants have not met their burden with respect to
the applicability of either the attorney-client or work product

privileges. 65  See von Bulow v. von Bulow, 811 F.2d 136, 144
(2d Cir.1987), cert. denied, 481 U.S. 1015, 107 S.Ct. 1891,
95 L.Ed.2d 498 (1987): King v. Conde, 121 F.R.D. 180, 189
(E.D.N.Y.1988). However, even if parts of the notes would
have been considered privileged, the defendants' spoliation
has deprived plaintiffs of the opportunity to have this Court
conduct an in camera review to determine the existence of
said privilege and to have the documents produced in partially
redacted form.

*30  Therefore, the Court finds that plaintiffs have
sufficiently satisfied the third prong of the spoliation test. See
Sieeelko v. Kohl's Dept. Stores. Inc., No. 06 CV 2281, 2009
WL 750173, at *2 (E.D.N.Y. Mar.17, 2009).

C. Sanctions
Having found that plaintiffs have met all three prongs of the
spoliation test, the Court must now determine what, if any,
sanctions to impose. As already noted, “the determination of
an appropriate sanction for spoliation, if any, is confined to
the sound discretion of the trial judge.” Id. at *3. “[A]t the end
of the day the judgment call of whether to award sanctions
is inherently subjective. A court has a ‘gut reaction’ based
on years of experience as to whether a litigant has complied
with its discovery obligations and how hard it worked to
comply.” Pension Comm. of the Univ. of Montreal Pension
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Plan v. Banc of Am. Sec. L.L.C., 685 F.Supp.2d at 471. The
Court must determine whether the defendants' “[c]onduct is
either acceptable or unacceptable,” and therefore warrants
sanction. Id. at 463–64. As already noted, the Court finds that
the defendants in this case have acted negligently, at best, in
not preventing the spoliation of relevant evidence. The Court
therefore finds that sanctions are warranted.

While the appropriate sanction to be imposed lies within
the Court's discretion, sanctions “should be designed to:
(1) deter parties from engaging in spoliation; (2) place the
risk of an erroneous judgment on the party who wrongfully
created the risk; and (3) restore ‘the prejudiced party to the
same position he would have been in absent the wrongful
destruction of evidence by the opposing party.’ “ West v.
Goodyear Tire & Rubber Co., 167 F.3d at 779 (citing
inter alia Update Art, Inc. v. Modiin Pub., Ltd., 843 F.2d
67, 71 (2d Cir.1988)). In addition to outright dismissal,
many other sanctions, such as an adverse jury inference
and additional discovery, are available to remedy acts of
spoliation. See Dahoda v. John Deere Co., 216 Fed. Appx.
124, 124 (2d Cir.2007) (holding that a trial court should not
order dismissal for spoliation where less drastic alternatives
exist); see also Fed.R.Civ.P. 37(b)(2) (providing examples of
available sanctions). “The choices include-from least harsh
to most harsh-further discovery, cost-shifting, fines, special
jury instructions, preclusion, and the entry of default or
dismissal (terminating sanctions).” Pension Comm. of the
Univ. of Montreal Pension Plan v. Banc of Am. Sec. L.L.C.,
685 F.Supp.2d at 469.

As noted above (see supra at 26–27), plaintiffs have
requested an assortment of sanctions, such as additional
discovery, including permission to take numerous additional
depositions, attorneys' fees and costs incurred in connection
with the filing of this motion and in conducting all other
additional discovery awarded by the Court, and permission
to file a Second Amended Complaint upon completion of
said discovery. The Court notes that these are among the less
severe or “lowest range of sanctions that are available for
spoliation,” or “the lowest threshold of relief.” (Tr. at 33, 75).

1. Additional Depositions
*31  Plaintiffs first request an opportunity to take additional

depositions to “support and amplify their equitable estoppel
and fraudulent concealment claims, as well as their Civil
RICO claims.” (Pls.' Mem. at 43). As previously addressed
in this Court's May 25, 2010 Order, plaintiffs seek to assert
an equitable estoppel argument in opposition to defendants'

motion to dismiss. (See Order 66  at 4–11). In allowing
plaintiffs to take some limited discovery, this Court found
that there was sufficient evidence suggesting that Poly
Prep and the other defendants may have engaged in acts
that were “designed to dissuade the underage victims and,
more importantly, their parents, from further pursuing their
complaints” of sexual abuse. (Id. at 12–13). The Court
therefore held that, before deciding the issue of equitable
estoppel, plaintiffs should be given the opportunity to
determine if “additional discovery might establish” that
plaintiffs did not have “actual knowledge of their cause
of action at the moment the alleged sexual abuse took
place.” (Id.) See Kalaras v. Manhattan Eye. Ear & Throat
Hosp., No. 95 CV 7784, 1996 WL 727439, at *2 (S.D.N.Y.
Dec.18, 1996) (permitting limited discovery into statute of
limitations issues where plaintiff raised equitable tolling in
response to defendant's motion to dismiss plaintiff's claims as
untimely); McKenney v. Nat'l Rural Letter Carriers Ass'n, No.
07 CV 584A, 2009 WL 902506, at *1 (W.D.N.Y. Apr.2, 2009)
(denying motion to dismiss without prejudice as premature
and authorizing limited discovery); Wynder v. McMahon. No.
99 CV 772, 2008 WL 111184, at *1 (E.D.N.Y. Jan.9, 2008).

In an attempt to remedy the prejudice resulting from the
loss of the Sheridan investigation notes, plaintiffs request
permission to depose “all living individuals interviewed by
Mr. Sheridan;” this includes Steven Andersen, David B.
Harman, Edward Ruck, Ralph Dupee, Joan Wright, and Harry
Petchesky, Esq., as well as individuals who plaintiffs claim
should have been part of Poly Prep's 2002/2003 investigation

—James Esposito 67  and Michael Junsch. 68  (Pls .' Mem.
at 37–38). Plaintiffs contend that “[t]he loss of [Sheridan's]
notes has created a chasm of critical questions ... which
cannot be answered absent further discovery.” (Pls.' Reply
Mem. at 43). For this reason, the Court grants plaintiffs'
request to depose these individuals, including Mr. Junsch and
Mr. Esposito. With respect to Messrs. Junsch and Esposito,
plaintiffs assert that:

whether or not Mr. Sheridan interviewed those two
individuals, the scope and extent of the communications
that Mr. Williams and/or others at Poly Prep had with Mr.
Junsch and Mr. Esposito, specifically with respect to the
knowledge as to what and whether Poly Prep and their
faculty and administrators had knowledge of Foglietta's
sexual abuse prior to 1991, surely would have been within
the scope and purview of that investigation.
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*32  (Tr. at 58–59). Similarly, in light of the declaration
provided by Mr. Sheridan, the Court finds that a deposition
of Mr. Sheridan may be helpful in reconstructing the
information he gathered during his investigation. (See
discussion supra at 19–21, 53–54).

In summary, in light of the loss of the Sheridan notes, the
Court finds that the requested additional depositions are the

only alternative and should be permitted at this time 69  in
order to restore the plaintiffs to the position they would have
been in but for defendants' spoliation, or “to alleviate the
harm suffered” by the spoliation of Sheridan's notes. Pension
Comm. of the Univ. of Montreal Pension Plan v. Banc of Am.
Sec., L.L.C., 685 F.Supp.2d at 470.

2. Scope of May 25, 2010 Order
During the course of briefing this sanctions motion, the
parties raised a dispute as to the scope of this Court's earlier
discovery Order of May 25, 2010. Plaintiffs complain that
the defendants have narrowly construed the Court's earlier
Order and are “attempting to thwart the Court's clear mandate
by limiting the scope of ‘investigative records' to those
documents produced by or in reference to Peter T. Sheridan,
Esq.'s 2002/2003 investigation.” (Pls.’ 8/12/10 Letter at 2).
Plaintiffs suspect that based on this interpretation of the
Court's Order, the defendants might have withheld from
production “other documents and information ... that shed
light on the school's knowledge and facilitation of Foglietta's
sexual abuse of children, and/or its efforts to conceal that
knowledge from Foglietta's victims (and their parents) and to
dissuade those victims from taking legal action.” (Id. at 3).

In response, defendants assert that “communications from
the few potential victims initiated in response to Poly Prep's
efforts to reach out to parents and alumni in October 2002
were not part of Poly Prep's investigation;” therefore, these
documents were not considered to be responsive to the Court's
May 25, 2010 Order. (Defs.' 8/13/10 Letter at 3; Defs.'
Sur–Reply at 6). According to defendants, they produced “
‘limited discovery’ of [the] investigation conducted by Poly
Prep's attorney in 2002 after Plaintiffs Paggioli and Hiltbrand
retained lawyers to threaten the school” and they admit that
“this is not a full production of every possible relevant
document.” (Defs.' Mem. at 22 n. 57) (emphasis in original)).

While the Court's Order may have been unclear, what the
Court intended to Order was the production of all “Poly
Prep investigative records concerning the alleged sexual
misconduct committed by Philip Foglietta.” (Order at 16

(emphasis added)). The Court considers the Harman letter and
responses thereto to be part of that “investigation.” Harman's
letter was sent shortly after Paggioli's and Hiltbrand's letters
were received in 2002 and within a month of the school's
decision to hire Sheridan to perform his investigation. (Defs.'
Sur–Reply at 4). Written allegations by new victims, even
if not part of Sheridan's formal investigation, fall within a
broad reading of the phrase “records concerning the alleged
sexual misconduct” of Foglietta. Moreover, while defendants
contend that the responses to Harman's October 2002 letter
“have no relevance to the issue of equitable estoppel” (Id at
6), at least one of those letters-John Doe VI's letter-directly
asserts that the school knew about the abuse, which may be
relevant to plaintiffs' estoppel claim. (See supra at 23–24).

*33  Given the uncertainty expressed by the parties, the
Court now clarifies its Order so as to include any and all
relevant documents which could bear upon the knowledge
of anyone at Poly Prep regarding the abuse by Foglietta,
including any documents relevant to the investigation into the
allegations in general. The Court did not intend to limit the
required production to Mr. Sheridan's investigation; the Order
was intended to encompass any documents relevant to any
investigation into Foglietta's conduct, including complaints
by other individuals, whether potential victims or witnesses
of Foglietta's conduct, and the school's knowledge of those

complaints. 70  Accordingly, the Court now Orders defendants
to produce any additional discovery that it has within its
control and that, under the corrected interpretation, should be
produced to plaintiffs as a result of this Court's earlier Order.

3. Other Sanctions Requested
In addition to the request for additional depositions, plaintiffs
have requested: 1) that the Court grant plaintiffs' counsel
permission to communicate with the newly identified victims
of Foglietta; 2) that the Court vacate the ‘Attorneys'
Eyes Only’ designation of all documents produced by
defendants, so that plaintiffs can review these documents
with their clients; 3) that plaintiffs be permitted to retake the
deposition of Mr. Williams to address the newly produced

evidence; 71  4) “that this Court promptly conduct an in
camera examination of all documents withheld or redacted
by Defendants on the bases of attorney-client or work
product privileges;” and 5) that the Court Order defendants
to reimburse plaintiffs in full for all attorneys' fees and costs
incurred as a result of defendants' spoliation, fraud upon the
Court, and/or late production of documents and/or impose
any other sanctions or grant plaintiffs any other relief which
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the Court deems just and proper. (Pls.' 8/12/10 Letter at 4;
Mulhearn Rep. Decl., Ex. D).

As discussed, defendants have provided limited information
regarding six individuals, beyond the plaintiffs in this action,

who have reported abuse to Poly Prep. 72  (Pls.' Mem. at
27). Plaintiffs assert that none of the documents provided by
defendants pursuant to this Court's Order, nor Mr. Williams'
deposition testimony, “shed any light as to when, how, and
to whom, the six alleged additional victims of Foglietta
reported their abuse to Poly Prep.” (Id. at 27–28). Plaintiffs
argue that this information may be highly relevant to their
equitable estoppel/fraudulent concealment claims, and they
seek permission to contact these individuals, noting that
“[t]he [John Doe VI] email provides support for Plaintiffs'
critical equitable estoppel argument ...” (Pls.' 8/12/10 Letter
at 2). Based on the facts and new witnesses that have been
discovered since May 2010, and based on the defendants'
possible misunderstanding of this Court's prior Order, the
Court grants plaintiffs' request with respect to the individual
victims whose names have been disclosed to plaintiffs'
counsel, but not with respect to the individual who has
requested that defendants not disclose his identity. (Id. at 4;
Mulhearn Rep. Decl., Exs. D, F; Defs.' 8/13/10 Letter at 2–3).

*34  However, at this time, the Court denies plaintiffs'
request to remove the “Attorneys' Eyes Only” designation
from any documents containing these individuals' names. The
Court finds this request to be premature as it is unnecessary
for counsel to review the names of these individuals with their
clients in order to interview them.

The Court further denies plaintiffs' request to retake Mr.
Williams' deposition at this time, without prejudice to renew,
if additional facts come to light. Based on Mr. Williams'
testimony to date and his poor memory regarding the
incidents in this case, the Court does not find that it will be
beneficial to depose Mr. Williams again, as it is unlikely that
any new, additional information will be gleaned from such
efforts. (See, e.g., supra at 25 n. 46).

The Court also denies plaintiffs' request for “this Court [to]
promptly conduct an in camera examination of all documents
withheld or redacted by Defendants on the bases of attorney-

client or work product privileges.” 73  (Pls.' 8/12/10 Letter at
4; Mulhearn Rep. Decl., Ex. D). The Court Orders defendants
to reevaluate the documents that they have heretofore claimed
as privileged in light of this Court's Memorandum and Order,
and to provide the plaintiffs with an updated privilege log,

along with the updated production required by this Order. If,
at that time, the plaintiffs still believe an in camera review is
necessary, plaintiffs may renew their request.

Finally, plaintiffs request an award of costs and attorneys'
fees based on the defendants' failure to maintain a litigation
hold to prevent the destruction of an obviously relevant
piece of evidence, when they were or should have been on
notice of plaintiffs' claims. The Court finds that an award
of “reasonable expenses, including attorneys' fees and costs”
incurred in connection with the filing of this spoliation motion
is warranted. Fed.R.Civ.P. 37(b)(2) (C); see also Pension
Comm. of the Univ. of Montreal Pension Plan v. Banc of
Am. Sec., L.L.C., 685 F.Supp.2d at 471; Zubulake V, 229
F.R.D. at 437. “Such a monetary award ‘may be appropriate
to punish the offending party for its actions or to deter [the]
litigant's conduct, sending the message that egregious conduct
will not be tolerated.... Compensable costs may arise either
from the discovery necessary to identify alternative sources
of information or from the investigation and litigation of the
[ ] destruction itself.” In re NTL, Inc. Sec. Litig., 244 F.R.D.
at 201 (quoting Chan v. Triple 8 Palace, Inc., 2005 WL
1925579, at *10).

However, the Court notes that there have been an
extraordinary number of letters filed in this case that reference
the issue of spoliation and finds that awarding fees for all of
those filings would be excessive. The Court therefore grants
plaintiffs' request for a fee and cost-shifting sanction, but
limits this sanction only to those hours expended in relation
to the Memorandum of Law and Reply Memorandum of Law,
as well as the declarations or affidavits filed therewith. The
Court Orders plaintiffs' counsel to submit an affidavit, along
with detailed contemporaneous records of the time spent in
connection with this motion for spoliation, along with an
explanation for the rates requested, by May 13, 2011.

*35  Furthermore, to the extent that plaintiffs are also seeking
an award of costs and fees to cover the additional discovery
that they wish to take as a result of the loss of these notes, the
Court finds that the defendants' conduct was not sufficiently
culpable to warrant such a drastic sanction. While the Court
has found the negligent failure to maintain the notes of the
investigation to be sanctionable, the discovery now sought by
plaintiffs would, in all likelihood, have been discovery they
would have requested even in the absence of the spoliation
of the Sheridan notes. The Court finds that the fact that the
plaintiffs are being permitted to conduct additional discovery
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while the motion to dismiss is pending provides a sufficient
sanction.

Although the Court has granted discovery regarding plaintiffs'
equitable estoppel claims, the Court's decision is not intended
to suggest an opinion on the ultimate outcome of those claims.
Plaintiffs have alleged numerous incidents in which Poly Prep
has misled the victims of Foglietta's abuse, and, in some
instances, covered up the complaints that had been made
against Foglietta in an attempt to dissuade the victims from
pursuing legal remedies. (See, e.g., Am. Compl. ¶¶ 45, 67–71;
Mulhearn Decl., Ex. 3 at 38–39, 180, 185–89; Pls.' 7/16/10
Letter at 6; Pls.' Mem. at 10–11, 13). Plaintiffs have also
listed numerous events that were not memorialized in any
way by the defendants and other evidence that was destroyed.
(See, e.g., Pls.' Mem. at 10–12; Mulhearn Decl., Ex. 3 at 148,

183–84; Pls.' 7/16/10 Letter at 5–6). 74  Given that the Court
has ordered additional discovery, the briefing schedule and
the final determination regarding the defendants' motion to
dismiss and the validity of plaintiffs' assertion of equitable
estoppel and the substantive issues underlying that claim,
such as the existence and breach of fiduciary duty, have been
stayed.

The Court Orders that all additional discovery approved
herein be completed by May 31, 2011. The Court has also
scheduled a status conference in this case for June 21, 2011
at 3:00 p.m. Lastly, an affidavit in support of the attorneys'
fees and costs awarded herein shall be submitted by plaintiffs
on or before May 13, 2011.

II. Motion to Amend
Plaintiffs also request permission to amend their Complaint
once all additional discovery is completed in order “to
add additional factual allegations ... which will support
and amplify [plaintiffs'] equitable estoppel and fraudulent
concealment claims, as well as their Civil RICO claims.” (Pls.'
Mem. at 43). Plaintiffs explain that for the latter claims,
“the aforesaid new [ ] allegations will bear upon Plaintiffs'
pleading of a related and continuous pattern of racketeering
activity.” (Pls.' 7/16/10 Letter at 6; see also Pls.' Mem. at 2).

Rule 15 of the Federal Rules of Civil Procedure provides that:

A party may amend its pleading once as a matter of course
within:

*36  (A) 21 days after serving it, or

(B) if the pleading is one to which a responsive pleading
is required, ... 21 days after service of a motion under rule
12(b), (e), or (f), ...

Fed.R.Civ.P. 15(a)(1). The Rule further provides that: “In
all other cases, a party may amend its pleading only with
the opposing party's written consent or the court's leave.”
Fed.R.Civ.P. 15(a)(2).

In this case, defendants assert that much of the information
presented by plaintiffs in their papers and labeled as having
been “gleaned through limited discovery” was actually
information that plaintiffs had previously learned from
other sources and included in their Amended Complaint.
(Defs.' Mem. at 3–4). “Poly Prep does not believe that
any of the above information is new, that any other
information obtained from Mr. Williams' deposition would
significantly alter Plaintiffs' factual allegations in their
Amended Complaint, or that any of these facts would have
any bearing on the legal issues raised in Poly Prep's motion to
dismiss, particularly equitable estoppel.” (Id. at 4). However,
defendants admit that regardless, “Poly Prep cannot seriously
claim prejudice if Plaintiffs are allowed to amend their
Amended Complaint.” (Id. at 4, 24). They also note that “had
Plaintiffs simply asked Poly Prep if it objected, Poly Prep
may very well have agreed” to allow them to amend their
Amended Complaint. (Id. at 23). Nevertheless, defendants
continue to assert that none of the discovery which the
plaintiffs seek to use to amend their Complaint helps to
“remedy the legal deficiencies of Plaintiffs' claims.” (Id.)

Given that defendants do not appear to object to plaintiffs'
request to further amend their Complaint, and indeed, have
conceded that they will not suffer prejudice as a result, the
Court grants plaintiffs permission to file a second amended
complaint once they have completed any additional discovery
as authorized by this Order, to be submitted on or before June
13, 2011.

III. Fraud on the Court
Plaintiffs also allege that the defendants have committed
and are “attempting to perpetuate” a fraud upon this
Court, that “Defendants' blatant and pervasive falsehoods
and inconsistencies” have created “a pressing need for the
Court to determine whether Defendants are engaging in an
‘unconscionable scheme’ to interfere with the adjudication
of this case by unfairly hampering Plaintiffs' claims or by
lying to the Court and Plaintiffs about issues central to the
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case.” (Pls.' Mem. at 42; Pls.' Reply Mem. at 6, 16, 19–20; see

also Mulhearn Rep. Decl., Ex. A–B 75 ). Therefore, plaintiffs
assert that the Court can and should grant plaintiffs “further
discovery and cost-shifting sanctions against defendants in
order to determine whether defendants are attempting to
perpetuate fraud upon the Court,” or to allow plaintiffs to
“root out Defendants' likely and unconscionable fraud.” (Pls.'
Mem. at 40, 42).

*37  Defendants, on the other hand, assert that such
claims are “brazen, groundless, and nothing short of
irresponsible.” (Defs.' Mem. at 19). Defendants also assert
that “[p]laintiffs do not even try to support their claim
that Poly Prep is perpetrating a fraud on the Court, and
their allegations should be stricken from their motion.” (Id.
at 20, 22). According to defendants, none of plaintiffs'
allegations “even remotely support Plaintiffs' charge that Poly
Prep unfairly obstructed Plaintiffs' claims in this action or
presented false evidence to this Court.” (Id. at 20).

A. Legal Standard
“If a party commits a fraud on the court, the court has the
inherent power to do whatever is reasonably necessary to
deter abuse of the judicial process.” Hargrove v. Riley, No.
04 CV 4587, 2007 WL 389003, at *11 (E.D.N.Y. Jan.31,
2007) (citing Shangold v. The Walt Disney Co., No. 03 CV
9522, 2006 WL 71672, at *4 (S.D.N.Y. Jan. 12, 2006)). “In
order for a court to grant sanctions based upon fraud, it must
be established by clear and convincing evidence that a party
has ‘sentiently set in motion some unconscionable scheme
calculated to interfere with the judicial system's ability
impartially to adjudicate a matter by unfairly hampering the
presentation of the opposing party's claim or defense.’ ”
Hargrove v. Riley, 2007 WL 389003, at *11 (citing McMunn v.
Mem'l Sloan–Kettering Cancer Ctr., 191 F.Supp.2d 440, 455
(S.D.N.Y.2002)); see also Intelli–Check, Inc. v. TriCom Card
Techns., Inc., No. 03 CV 3706, 2005 WL 3533153, at *11
(E.D.N .Y. Dec. 22, 2005).

“Fraud upon the court should embrace ‘only that species
of fraud which does or attempts to, defile the court itself,
or is a fraud perpetrated by officers of the court so that
the judicial machinery cannot perform in the usual manner
its impartial task of adjudging cases.’ “ King v. First Am.
Investigations. Inc., 287 F.3d 91, 95 (2d Cir.2002) (citing
Hadges v. Yonkers Racing Corp., 48 F.3d 1320, 1325 (2d
Cir.1995); Kupferman v. Consol. Research & Mfg. Corp.,
459 F.2d 1072, 1078 (2d Cir.1972)). “Indeed, ‘fraud upon

the court’ as distinguished from fraud on an adverse party is
limited to fraud which seriously affects the integrity of the
normal process of adjudication.” Gleason v. Jandrucko 860
F.2d 556, 559 (2d Cir.1988) (citing Kupferman v. Consol.
Research & Mfg. Corp., 459 F.2d at 1078.

B. Analysis
Plaintiffs assert that Williams' testimony demonstrates that
Poly Prep was engaged in, among other things, fraud, and
accuses Williams of stating “demonstrable falsehoods.” (Pls.'
Mem. at 14, 16, 24; Pls.' Reply Mem. at 2–3, 7). “The story
spun by Mr. Williams and Poly Prep is nothing more than a
fanciful fairytale which was designed to cover-up the school's
much earlier knowledge and facilitation of Foglietta's sexual
abuse of children.” (Pls.' Mem. at 23–24).

Defendants respond that “[i]t is outrageous for Plaintiffs
to accuse Mr. Williams of making false statements simply
because, in Plaintiffs' view, he was unable to recall precisely
every single detail at his June 2010 deposition about events
that occurred long ago.” (Defs.' Mem. at 21). As defendants
note, “it should not surprise anyone that recollection could be
affected by the passage of time.” (Id.) Although it does appear
that there are many inconsistencies in Williams' deposition
testimony and handwritten notes, and there are many things
that he could not recall, the Court finds that plaintiffs have
failed, at this time, to provide sufficient evidence to show
that Mr. Williams intentionally perjured himself. In the errata
sheet, Mr. Williams attempted to clarify some of the things
about which he had been mistaken. (See discussion supra
at 14–15). While this does not rise to a level sufficient to
be “labeled ‘fraud’ or ‘perjury’ ” (Defs.' Mem. at 21 n. 52),
it does demonstrate, as noted above (see supra at 25 n. 46,
23, 44–45), how and why having the Sheridan notes would
have been helpful in this case, at the very least to refresh his

recollection. 76

*38  Plaintiffs also assert that defendants' discarding of
documents, failure to keep records, and celebrations of
Foglietta after his retirement and death constitute fraud on the
Court. (See Defs.' Mem. at 22; Pls.' Mem. at 10–13, 40–42).
While the Court has found that those facts tend to support
plaintiffs' assertions of estoppel, fraudulent concealment, and
spoliation, they do not demonstrate fraud upon the Court,
largely because many of these events occurred before this
suit was commenced. For instance, any alleged destruction
of documents or false statements written in the assortment of
aforementioned letters or notes by various defendants over
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the years were not committed in the context of misleading the
Court in this case, and the documents were not altered after
litigation was commenced. Thus, they cannot be considered
part of a scheme to perpetrate fraud upon the court. Similarly,
while defendants may have withheld certain documents
based on a misunderstanding of the Court's previous Order
regarding discovery, there is insufficient evidence to believe
that this was an intentional act of concealment on the part of
either the defendants or defendants' counsel. See King v. First
Am. Investigations. Inc., 287 F.3d at 95 (holding that “[f]raud
upon the court must be established by clear and convincing
evidence”) (citing Madonna v. United States, 878 F.2d 62, 65
(2d Cir.1989)).

Even if the Court found that all of the aforementioned acts
were intentional, courts have held that:

After-discovered evidence of alleged perjury by a witness
is simply not sufficient for a finding of “fraud upon
the court.” Similarly, allegations of nondisclosure during
pretrial discovery do not constitute grounds for an
independent action under Fed.R.Civ.P. 60(b). Absent the
type of fraud which “subvert[s] the integrity of the court
itself, or is perpetrated by officers of the court,” the
requisite interference with the judicial machinery cannot
be established and an independent action for fraud on the
court therefore will not lie. In short, neither perjury nor
nondisclosure, by itself, amounts to anything more than
fraud involving injury to a single litigant.

Gleason v. Jandrucko 860 F.2d at 559–60 (citing inter alia
Hazel–Atlas Glass Co. v. Hartford–Empire Co., 322 U.S. 238,
245–46, 64 S.Ct. 997, 88 L.Ed. 1250 (1944); Great Coastal
Express. Inc. v. Int'l Brotherhood of Teamsters, 675 F.2d 1349,
1357 (4th Cir.1982) (“[p]erjury and fabricated evidence are
evils that can and should be exposed at trial, and the legal
system encourages and expects litigants to root them out as
early as possible”), cert. denied, 459 U.S. 1128, 103 S.Ct. 764,
74 L.Ed.2d 978 (1983); H.K. Porter Co. v. Goodyear Tire &
Rubber Co., 536 F.2d 1115, 1118 (6th Cir.1976); Serzysko v.
Chase Manhattan Bank. 461 F.2d 699, 702 (2d Cir.1972) (per
curiam), cert denied. 409 U.S. 883, 93 S.Ct. 173, 34 L.Ed.2d
139 (1972)). In one case, a court found that the defendant “is
at most guilty of not disclosing material information during
discovery. But failure to disclose material during pretrial
discovery is not fraud on the court.” Pentagon Techs. Int'l
Ltd. v. CACI Int'l, Inc., 282 Fed. Appx. 32, 34 (2d Cir.2008)
(citing Gleason v. Jandrucko. 860 F.2d at 559–60). Unlike the
cases cited by plaintiffs in support of their fraud argument,
the evidence in this case is insufficient to support a finding

that defendants here fabricated evidence, “erased handwritten
notes,” or intentionally perjured themselves. (See, e.g., Pls.
Reply Mem. at 9–12, 15–18).

*39  Therefore, the Court finds that plaintiffs have not
provided sufficient evidence to support a claim that
defendants or defendants' counsel have committed fraud upon
this Court. Furthermore, the wrongs to plaintiffs here are
sufficiently addressed by awarding sanctions for defendants'
spoliation.

CONCLUSION

In conclusion, in order to restore the plaintiffs to the position
they would have been in but for defendants' spoliation, “to
alleviate the harm suffered” by the plaintiffs, Pension Comm.
of the Univ. of Montreal Pension Plan v. Banc of Am. Sec.,
L.L.C., 685 F.Supp.2d at 470, the Court imposes the following
sanctions: 1) defendants are to produce, by May 31, 2011, any
additional discovery that defendants have within their control
that, under the correct interpretation explained above, should
have been produced to plaintiffs as a result of this Court's May
25, 2010 Order; 2) plaintiffs are granted permission to take
the depositions of all living individuals interviewed by Mr.
Sheridan, as well as the depositions of Mr. Sheridan and of
Michael Junsch and James Esposito, with all depositions to
be completed by May 31, 2011; 3) plaintiffs are also granted
permission to contact the additional victims whose names
have been disclosed to plaintiffs' counsel; 4) defendants
are Ordered to review the privilege discussion above, to
reevaluate their privilege log, and to provide plaintiffs with
an updated privilege log along with the updated production
required by this Order; 5) plaintiffs are granted permission
to file a Second Amended Complaint, due on or before June
13, 2011; and 6) defendants are Ordered to pay plaintiffs'
reasonable expenses, including attorneys' fees and costs,
incurred in connection with the filing of this motion as
explained above; plaintiffs to submit an affidavit in support of
these fees and costs by May 13, 2011. The parties are Ordered
to appear for a status conference on June 21, 2011 at 3:00
p.m.

The Clerk is directed to send copies of this Order to the parties
either electronically through the Electronic Case Filing (ECF)
system or by mail.

SO ORDERED.
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All Citations

Not Reported in F.Supp.2d, 2011 WL 1429221

Footnotes

1 In the course of the litigation, the parties entered into a protective order providing for the sealing of certain
documents and the redaction of certain of the potential victims' names in an effort to protect their privacy.
For purposes of issuing this Memorandum and Order, the Court has publicly filed a version redacting the
names of those alleged victims who requested privacy and referring to them with John Doe designations. An
unredacted version of the Memorandum and Order has been filed under seal.

2 Plaintiffs later amended their Complaint to add two additional plaintiffs and two state law claims for breach
of fiduciary duty and negligent supervision and retention. Citations to “Am. Compl.” refer to this Amended
Complaint, dated March 24, 2010.

3 Citations to “Compl.” refer to plaintiffs' original Complaint, filed on October 26, 2009.
4 Defendants claim that it was not until plaintiff Hiltbrand came forward in 1991 that the allegations of abuse

made against Foglietta were categorized as sexual, rather than verbal, and that it was not until that time
that the allegations were deemed credible. (Am. Compl. ¶¶ 83–85, 100; Mulhearn Decl., Ex. 3 at 67–71, 88–
89, 107–08, 110). Citations to “Mulhearn Decl.” refer to the Declaration of Kevin T. Mulhearn, and the 31
exhibits attached thereto, submitted by plaintiffs on July 26, 2010. Citations to “Mulhearn Decl., Ex. 3” refer
to select pages from the transcript of the videotaped deposition of defendant Williams, taken on June 30,
2010, submitted as Exhibit 3 to the Mulhearn Declaration.

5 Citations to “Mulhearn Decl., Ex. 24” refer to a printout of an obituary of Harlow Parker, published online in
the Brooklyn Daily Eagle on October 1, 2009, submitted as Exhibit 24 to the Mulhearn Declaration.

6 Citations to “Mulhearn Decl., Ex. 10” refer to the letter from defendant Harman to Poly Prep alumni, dated
October 21, 2002, submitted as Exhibit 10 to the Mulhearn Declaration.

7 Citations to “Pls.' Mem.” refer to Plaintiffs' Memorandum of Law in Support of Their Motion for Sanctions for
Spoliation and/or Fraud upon the Court, or, in the Alternative, Leave to File a Second Amended Complaint,
dated July 26, 2010.

8 According to defendant Williams' deposition testimony, he only remembers having one meeting with the
Marino family, which allegedly took place during Marino's junior or senior year at Poly Prep. (Mulhearn Decl.,
Ex. 3 at 64–66). Williams further testified that Parker may not have actually been present at the meeting. (Id.)

9 No additional information regarding who Novello is, or what his/her position was at Poly Prep, has been
provided to the Court.

10 Citations to “Mulhearn Decl., Ex. 25” refer to the note, handwritten by defendant Williams, entitled
“Confidential Statement for David Harman, Robert Herrmann and the Trustees of Poly Prep,” dated May 27,
2002, which was submitted as Exhibit 25 to the Mulhearn Declaration.

11 Defendants have indicated that Menaker & Herrmann LLP was Poly Prep's “regular outside law firm” in 2002.
(Defendants' Memorandum of Law in Opposition to Plaintiffs' Motion for Sanctions for Spoliation and/or Fraud
on the Court, or, in the Alternative, Leave to File a Second Amended Complaint, filed on August 11, 2010
(“Defs.' Mem.”) at 6). It is unclear for exactly how long Mr. Herrmann was involved in this case or whether
he continues to represent Poly Prep as outside counsel, but there appears to have been at least some
overlap between his involvement and the involvement of Roderick MacLeish, Esq. of Greenberg Traurig LLP.
(Pls.' Mem. at 5, 8). It is also unclear exactly when Mr. MacLeish and Greenberg Traurig were retained by
defendants; in one instance, plaintiffs allege that Mr. MacLeish was involved as counsel in December of 2002
(id. at 6), and yet plaintiffs later allege that Mr. MacLeish was retained by Poly Prep in early 2003. (Id. at
8). Defendants indicate that Mr. MacLeish and Greenberg Traurig were retained in October of 2002. (See
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Exhibit 16 to the Mulhearn Declaration, which is a letter to the Court from defendants' counsel, dated June
14, 2010 (“Mulhearn Decl., Ex. 16”)).

12 Citations to “Mulhearn Decl., Ex. 26” refer to the second draft of the handwritten note by defendant Williams,
entitled “Confidential Statement for David Harman, Robert Herrmann, Esq. and the Trustees of Poly Prep
Country Day School,” dated June 6, 2002, submitted as Exhibit 26 to the Mulhearn Declaration.

13 In the pleadings, plaintiff Paggioli was originally referred to as John Doe I. (See discussion, infra at 18–19).
14 Although his exact age at the time is unknown, John Doe III was allegedly as young as ten years old when

the abuse began.
15 Although sometimes spelled “Anderson,” the Court assumes that this administrator Steve Andersen is the

same person who was referred to as being a coach with Foglietta, as no other explanation has been provided.
(See, e.g., Am. Compl. ¶ 156).

16 Citations to “Mulhearn Decl., Ex. 4” refer to the letter from plaintiff Hiltbrand to defendant Williams, dated
February 20, 1991, submitted as Exhibit 4 to the Mulhearn Declaration. The Court notes that there are
portions of the letter that appear to be missing, as noted by defendant Harman in a letter to David A. Berger,
Esq. (“Berger”), Hiltbrand's attorney, dated June 6, 2002. This letter from defendant Harman to Berger was
submitted as Exhibit 6 to the Mulhearn Declaration (“Mulhearn Decl., Ex. 6”).

17 Plaintiffs note that the discussions about Hiltbrand's 1991 letter and the events following its receipt were not
memorialized until 2002. (Pls.' Mem. at 11–12).

18 Williams testified that he had tried to get in touch with Hiltbrand, but that Hiltbrand reached him first. (Mulhearn
Decl., Ex. 3 at 119).

19 Citations to “Mulhearn Decl., Ex. 5” refer to David Berger's letter to defendant Harman, dated May 21, 2002,
submitted as Exhibit 5 to the Mulhearn Declaration.

20 Defendants now admit that Foglietta was fired for sexual misconduct and did not simply retire. (Am. Compl.
¶ 95; Mulhearn Decl., Ex. 3 at 239).

21 Plaintiffs mischaracterize Williams' testimony regarding the anonymous letter found in faculty mailboxes.
Plaintiffs assert that, according to Williams, the letter accused Foglietta of doing “nasty things;” however,
Williams actually testified that the letter said “something nasty about Foglietta.” (Defendants' Sur–Reply in
Further Opposition to Plaintiffs' Motion for Sanctions for Spoliation and/or Fraud on the Court, or in the
Alternative, Leave to File a Second Amended Complaint, filed on August 27, 2010 (“Defs.' Sur–Reply”) at 2;
Plaintiffs' Reply Memorandum of Law in Further Support of their Motion for Sanctions against Defendants for
Spoliation and/or Fraud upon the Court, or, in the Alternative, Leave to File a Second Amended Complaint,
filed on August 19, 2010 (“Pls.' Reply Mem.”) at 44; see also infra at 25 n. 46). Since the actual letter no
longer exists, there is no way to know what the letter actually said.

22 Citations to “9/29 Aff.” refer to the Affidavit of _______________, dated September 29, 2010.
23 Citations to “Tr.” refer to the transcript of the oral argument proceedings before this Court on October 6, 2010.
24 Plaintiffs have asserted that the changes made by Williams in his errata sheet in order to correct

misstatements regarding Parker's involvement after his retirement are fraudulent and improper and leave his
deposition incomplete. (Pls.' 9/13/10 Letter). Plaintiffs claim that defendants have not provided a sufficient
explanation for these changes and that the plaintiffs should therefore be permitted to reexamine Williams.
(Id.) Defendants respond by explaining that:

Mr. Williams's mistake, if it is even a mistake, is that while he did in fact have that conversation as he
testified, he is now not sure whether the conversation was in person or by telephone. Having now been
reminded (weeks after the deposition by Plaintiffs' counsel, and not at the deposition) that Mr. Parker had
already retired by 1991, Mr. Williams now recalls that the conversation could have been by telephone
rather than in person and also recalls that the directions he gave after receiving the letter about how to
deal with Mr. Foglietta were not made to Mr. Parker but instead to the then Director of Athletics. That is
the extent of the corrections to which Plaintiffs' letter refers.

(Defs.' 9/16/10 Letter).
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25 Citations to “Am. Dep. Tr.” refer to the complete transcript of Williams' June 30, 2010 deposition, including
the amendments made by Williams in an errata sheet, dated September 30, 2010. This specific statement
is indicated in the errata sheet.

26 Defendants now admit that Foglietta was fired, but at the time, Poly Prep distributed an alumni magazine
which characterized Foglietta's departure as a retirement, without mention of his sexual misconduct.
(Am.Compl.¶ 93). Plaintiffs highlight throughout their Complaint that the defendants used interstate mail when
communicating this and other alleged misinformation to Poly Prep alumni. (Id. ¶¶ 95–97, 163–64, 171–72,
186).

27 Citations to “Mulhearn Decl., Ex. 27” refer to a letter from Angela S. Yurman, Poly Prep Director of Alumni
Relations, to the Poly Prep alumnus, dated February 6, 1998, regarding the death of Foglietta and the
memorial fund and service in his honor, submitted as Exhibit 27 to the Mulhearn Declaration. Citations to
“Mulhearn Decl., Ex. 28” refer to a letter from Lorraine M. Tuccillo, of the Poly Prep Development Office, to
Philip J. Iracane, Foglietta's nephew, dated March 3, 1998, with a list of donors to the Foglietta Memorial
Fund, submitted as Exhibit 28 to the Mulhearn Declaration.

28 Citations to “Mulhearn Decl., Ex. 11” refer to the letter from Berger to Harman, dated November 14, 2002,
submitted as Exhibit 11 to the Mulhearn Declaration.

29 Citations to “Mulhearn Decl., Ex. 7” refer to the letter from Milton I. Rothman, Esq., who was plaintiff Paggioli's
attorney at the time, to Robert Herrmann, Esq., dated July 23, 2002, submitted as Exhibit 7 to the Mulhearn
Declaration. Citations to “Mulhearn Decl., Ex. 8” refer to a signed and witnessed statement, dated January
11, 2003, by Milton Rothman regarding the offer he made on behalf of Mr. Paggioli and the verbal exchange
with Mr. Herrmann that followed, which was submitted as Exhibit 8 to the Mulhearn Declaration.

30 Citations to “Notice of Defs.' Mot. Dismiss” refer to the Notice of Defendants' Motion to Dismiss and the 5
exhibits attached thereto, submitted on April 30, 2010.

31 Citations to “Notice of Defs.' Mot. Dismiss, Ex. 3” refer to the January 5, 2006 opinion by the Honorable Lewis
L. Douglass in plaintiff Paggioli's state court case, submitted as Exhibit 3 to defendants' Notice of Motion
to Dismiss.

32 Citations to “Sheridan Decl.” refer to the Declaration of Peter T. Sheridan, Esq., dated August 9, 2010.
33 Citations to “Mulhearn Decl., Ex. 29” refer to a copy of handwritten notes of David Harman, dated July 30,

2002, September 20, 2002, and May 29, 2002, and submitted as Exhibit 29 to the Mulhearn Declaration.
34 All references to John Doe V refer to
35 Citations to “Mulhearn Decl., Ex. 30” refer to a letter from Jeffrey Kohn to Kevin Mulhearn, dated July 12,

2010, which includes a confidential list of three of the aforementioned victims, John Doe V, John Doe VI, and
John Doe VII. All references to John Doe VI refer to _______________; references to John Doe VII refer
to _______________.

36 Plaintiffs' request that the Court find the defendants equitably estopped from arguing that plaintiffs' claims
are time-barred is addressed infra at 27 n. 48.

37 Citations to “Defs.' Mot. Dismiss” refer to the Memorandum of Law in Support of Defendants' Motion to
Dismiss, dated April 30, 2010.

38 Plaintiffs' earlier request had been denied by this Court without prejudice on April 14, 2010.
39 Citations to “Mulhearn Decl., Ex. 1” refer to this Court's May 25, 2010 Order, submitted as Exhibit 1 to the

Mulhearn Declaration.
40 Citations to “Mulhearn Decl., Ex. 2” refer to defendants' revised Privilege Log, dated July 9, 2010, submitted

as Exhibit 2 to the Mulhearn Declaration. (See Mulhearn Decl. ¶ 6).
41 The Court notes that because of the voluminous and repetitive nature of the filings in this case, citations to

the parties' filings may not include every location in which the relevant information is alleged.
42 Plaintiffs requested that “this letter (and its attachments) be added to the record on Plaintiffs' pending

sanctions motion.” (Pls.' 8/12/10 Letter at 4). The Court grants this request and considers both this letter
and defendants' response on August 13, 2010, in connection with this motion, although this request was
essentially rendered moot when plaintiffs attached these documents as Exhibits D, E, and F, to the Reply
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Declaration of Kevin Mulhearn, filed along with plaintiffs' Reply Memorandum of Law on August 19, 2010
(“Mulhearn Rep. Decl.”).

43 Citations to “Mulhearn Rep. Decl., Ex. D” refer to Kevin Mulhearn's August 12, 2010 Letter to the Court,
submitted as Exhibit D to the Reply Declaration of Kevin Mulhearn.

44 Citations to “Mulhearn Rep. Decl., Ex. E” refer to the August 10, 2010 Letter from Jeffrey Kohn to Kevin
Mulhearn, attaching the new privilege log and the new production of POLY 194–199, submitted as Exhibit
E to the Reply Declaration of Kevin Mulhearn.

45 This new witness is _______________.
46 Mr. Williams' responses, when questioned during his deposition about the content of the letter put into faculty

mailboxes, illustrate the value of having these discarded or destroyed documents:
Q: What specifically was in the mailboxes, Mr. Williams?
A: I don't remember. Something nasty about Foglietta. I don't remember what it was.
Q: It was a letter from a former student claiming that he had been sexually abused by Foglietta, correct?
Mr. Kohn: Objection to the form of the question.
A: I don't remember. I don't remember that. I absolutely don't. That's incredible.
Q: You do recall that there was a letter in the faculty mailboxes?
A: There was something in the mailboxes, I guess, about Foglietta, and was gone from my head until
you said something.

(Mulhearn Decl., Ex. 3 at 123). Williams further testified that his “memory [ ] isn't very good, I guess,” and
that he was “treading on stuff I don't know that well.” (Id. at 124, 128). He also stated that “[i]f it were signed
by somebody, it—I think I would have remembered. I don't think it was signed.... This whole thing about
the letter in the mailboxes is very, very vague to me.” (Id. at 124, 132). The Court finds these answers
particularly unsettling.

47 Plaintiffs' Memorandum contains a list of requested deponents, including, among others, “John Wright;” the
Court believes this is a typographical error and the intended individual is actually Joan Wright. (See Pls.'
7/16/10 Letter at 4).

48 Since an order granting additional discovery and possible amendment of the pleadings could affect
consideration of the motion to dismiss, the motion to dismiss has been stayed pending the outcome of this
motion for sanctions. For this reason, the Court has also denied plaintiffs' request that a finding be made at
this time that defendants should be estopped from arguing that plaintiffs' claims are time-barred. This issue
is more appropriately decided after full briefing on the motion to dismiss.

49 As already noted, Mr. MacLeish and Greenberg Traurig appear to have been retained by the defendants in
late 2002 or early 2003. (See supra at 8 n. 11).

50 Citations to “Mulhearn Decl., Ex. 17” refer to a letter to David Harman from Marc J. Fliedner, Esq., entitled
“Pending Litigation/John Joseph Paggioli v. Poly Prep Country Day School,” dated July 7, 2004, and
submitted as Exhibit 17 to the Mulhearn Declaration. In the very beginning of this letter, Mr. Fliedner asserts
“this office is fully prepared to file suit in the matter.” Although no explicit explanation has been provided, it
appears that Mr. Fliedner had replaced Mr. Rothman as Mr. Paggioli's counsel by this time. In a letter to Mr.
MacLeish, dated August 3, 2004, Mr. Fliedner notes: “As you are aware, a demand was previously provided
in writing by Milton Rothman, Esquire, Mr. Paggioli's prior counsel.” (Mulhearn Decl., Ex. 18). Citations to
“Mulhearn Decl., Ex. 18” refer to a letter to Roderick McLeish, Esq. from Marc Fliedner, Esq., entitled “Pending
Litigation/John Joseph Paggioli v. Poly Prep Country Day School,” dated August 3, 2004, and submitted as
Exhibit 18 to the Mulhearn Declaration. This letter is said to “acknowledge the substance of [their] phone
conversation on Friday, July 30, 2004 relative to the above-captioned matter. You advised that your client
was prepared to aggressively litigate the matter.”

51 Citations to “Notice of Defs.' Mot. Dismiss, Ex. 2” refer to the Summons and Complaint filed by plaintiff Paggioli
on September 14, 2004 in the Kings County Supreme Court, submitted as Exhibit 2 to defendants' Notice
of Motion to Dismiss. Citations to “Notice of Defs.' Mot. Dismiss, Ex. 4” refer to the Summons and Amended
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Complaint filed by Paggioli on December 27, 2005 in Kings County Supreme Court, submitted as Exhibit 4
to defendants' Notice of Motion to Dismiss.

52 Citations to “Mulhearn Decl., Ex. 12” refer to the letter from Berger to Herrmann, dated December 13, 2002,
and submitted as Exhibit 12 to the Mulhearn Declaration.

53 Poly Prep states only that “ ‘Mr. Sheridan believes that he provided a copy of his notes to Mr. MacLeish,’ “ a
fact which defendants claim they have been unable to verify “despite a thorough search.” (Defs.' Sur–Reply
at 3–4 (emphasis in original); Declaration of Jeffrey I. Kohn, Esq. submitted with Defendants' Sur–Reply on
August 27, 2010 (“Kohn Decl.”) ¶ 6.

54 Citations to “Mulhearn Decl., Ex. 20” refer to a ten-page letter from Kevin T. Mulhearn to Jeffrey I. Kohn,
dated July 1, 2010, submitted as Exhibit 20 to the Mulhearn Declaration.

55 Citations to “Conf. Tr.” refer to the Transcript of the Telephone Conference held by the Court on May 11, 2010.
56 Defendants' counsel states: “I had gathered a lot of this stuff back in 2004, 2005 in the prior lawsuit that was

dismissed.” (Tr. at 14).
57 This would include Mr. Sheridan's “regular review of files from closed cases,” during which his notes were

potentially discarded. (Sheridan Decl. ¶ 11; Pls.' 7/16/10 Letter at 2).
58 This section reads in full as follows:

Attorneys for both plaintiff and defendant in the case of any such claim or cause of action shall preserve,
for a period of seven years after any settlement or satisfaction of the claim or cause of action or any
judgment thereon or after the dismissal or discontinuance of any action, the pleadings and other papers
pertaining to such claim or cause of action, including, but not limited to, letters or other date relating
to the claim of loss of time from employment or loss of income; medical reports, medical bills, X-ray
reports, Xray bills; repair bills, estimates of repairs; all correspondence concerning the claim or cause of
action; and memoranda of the disposition thereof as well as canceled vouchers, receipts and memoranda
evidencing the amounts disbursed by the attorney to the client and others in connection with the aforesaid
claim or cause of action and such other records as are required to be maintained under section 691.12
of this Part.

22 N.Y.C.R.R. § 691.20(f).
59 22 N.Y.C.R.R. § 691.20 applies to: “[c]laims or actions for personal injury, property damage, wrongful death,

loss of services resulting from personal injuries, due to negligence or any type of malpractice, and claims
in connection with condemnation or change of grade proceedings.” 22 N.Y.C.R.R. § 691.20. Much of this
provision, as well as the opinions in Moore and Dahowski refer to record or bookkeeping documents, such
as retainer agreements, bills, records regarding the use of client funds, and the like. Except for section (f)
of 22 N.Y.C.R.R. § 691.20, there is little reference to other types of documents such as evidence or other
discoverable materials.

60 Plaintiffs cite to People v. Betts for the proposition that “[i]t has been repeatedly held that the
spoilation of an original document will prevent that spoliator from proving the contents of the destroyed
document by secondary evidence.” (Pls.' Reply Mem. at 39 (citing 272 A.D. 737, 741, 74 N.Y.S.2d 791
(N.Y.App.Div.1947))). While Betts involved the willful, intentional destruction of evidence, which is not present
in this case, the Court nevertheless finds that defendants' proffered secondary evidence is insufficient to
replace the lost notes.

61 Although defendants' counsel represents that “[i]n reviewing the records, we have confirmed that [the
attorney-client and work product privileges] apply” (Mulhearn Decl., Ex. 16 at 1), counsel also admits that
Mr. Sheridan disposed of his original notes and files before defendants actually obtained a copy. (Id. at 3, 74
N.Y.S.2d 791). Thus, it does not appear that defendants' counsel has actually reviewed the Sheridan notes
and it is unclear how they are able to “confirm” the existence of a privilege.

62 Mr. Sheridan's invoices submitted to David Harman lists many of the tasks as “Communicate,” but, on
multiple occasions, Mr. Sheridan actually described his task as “Fact Gathering” and then listed the names
of individuals who he interviewed. (See Exhibit 14 to the Mulhearn Declaration, which consists of invoices
submitted by Peter Sheridan for his work for Poly Prep. (“Mulhearn Decl. Ex. 14”).
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63 Plaintiffs question whether the notes were actually created in anticipation of litigation, arguing that Sheridan's
investigation might have been conducted even if there had been no threat of litigation. (Pls.' Reply Mem.
at 29–30). “Defendants' mass mailing of a letter to alumni in October, 2002, which assured alumni that the
Board was conducting an ‘ongoing’ investigation into sexual abuse allegations, would likely have been sent
for business purposes regardless of explicit threats or hints of pending litigation. (Id. at 29, 74 N.Y.S.2d 791).

64 Mr. Herrmann's notes consist of eleven sheets of paper, the first six of which are numbered consecutively and
appear to be one document. (See Exhibit 15 to the Mulhearn Declaration, which is a copy of the handwritten
notes taken by Robert F. Herrmann, Esq., as a result of his conversation with Peter Sheridan, dated November
8, 2002 (“Mulhearn Decl., Ex. 15”). Of those six pages, there is only one small portion that has been redacted
as non-factual. (Id . at 1, 74 N.Y.S.2d 791). Of the remaining five pages, it is unclear if they are part of the
same document, but three of these five pages have been redacted. (Id. at 7–11, 74 N.Y.S.2d 791).

65 The Court notes that plaintiffs have also asserted that any privilege that might have applied was either waived
by defendants due to voluntary disclosure or is lost because of the crime-fraud exception. (Pls.' Reply Mem.
at 32–34). Since the Court has found that defendants have not sufficiently proven that any privilege applies, it
is not necessary to analyze these arguments further. In addition, as noted below (see discussion, infra at 74–
79), the Court has found that fraud has not been proven and thus the crime-fraud exception would not apply.

66 Citations to “Order” refer to this Court's May 25, 2010 Order granting plaintiffs additional limited discovery.
67 Plaintiffs have alleged that Esposito, a former Poly Prep student and football coach, told Mr. Williams during

a faculty meeting held after receipt of Hiltbrand's letter, that there were rumors among alumni that Foglietta
sexually abused children. (Pls.' Reply Mem. at 4; Tr. at 58). Plaintiffs therefore ask: “What, if anything, did
Mr. Sheridan do to ascertain the source or provenance of the ‘persistent rumors' of Foglietta's sexual abuse
of children, as stated—according to Mr. Williams—by James Esposito? Why didn't Mr. Sheridan interview
Mr. Esposito?” (Pls.’ Reply Mem. at 43).

68 Plaintiffs allege that Junsch, who was a classmate of David Hiltbrand's and who is apparently still teaching
at Poly Prep, was present when Williams investigated the Hiltbrand accusations in 1991. (Pls.' Reply Mem.
at 4). Plaintiffs question why Mr. Sheridan neglected to interview Michael Junsch, or “other faculty members
who had played football for Foglietta, or had been present at the school for the bulk of Foglietta's tenure.” (Id.
at 45, 74 N.Y.S.2d 791). Plaintiffs claim that Junsch was “present during the initial meeting that Mr. Williams
had with his athletic department in 1991 after he received Hiltbrand's letter” (Tr. at 49), and where the rumors
were mentioned by Esposito. Plaintiffs assert that the Sheridan notes might have shed some light on what
else happened at this meeting, such as things that Williams might have told Sheridan, but which, at the time
of his deposition, he could no longer remember. (Id. at 49–50, 74 N.Y.S.2d 791). Mr. Harman's notes from
September 29, 2002 contain the reference: “show Hiltbrand's letter to Junsch and Anderson.” (Id. at 57–58,
74 N.Y.S.2d 791). As noted earlier (supra at 10 n. 15), the Court assumes that “Anderson” refers to Steven
Andersen, who, unlike Junsch, was interviewed by Sheridan.

69 The Court notes that if plaintiffs' Complaint survives defendants' motion to dismiss in whole or in part, plaintiffs
would be entitled to take these depositions as part of the regular course of discovery.

70 Although the Court noted during oral argument that “it appears that [defendants] are saying they have given
you everything,” upon review of the transcript and the various submissions in this case, it is not clear whether
this representation by defendants' counsel was based upon a mistaken interpretation of this Court's earlier
Order. (Tr. at 24).

71 Plaintiffs are concerned that they received information, such as the John Doe VI letter, after Mr. Williams'
deposition. Plaintiffs' counsel noted that “the [John Doe VI] document production bothered me because I
wasn't able to ask Mr. Williams, Mr. Williams was the headmaster during Mr. [John Doe VI]'s tenure as a
student at Poly Prep.... It would have been very, very valuable for me to have the opportunity to petition the
Court to speak to Mr. [John Doe VI] so I could elucidate what he meant.” (Tr. at 20).

72 In addition to the aforementioned John Doe V, three other individuals have apparently been identified to
the plaintiffs, one has requested that his identity not be revealed, and the sixth has only been identified
as “Student: Class of 1984 3–4 times abused.” (Pls.' Mem. at 27; Mulhearn Decl. Exs. 30–31). Exhibit 31
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refers to handwritten notes, dated November 12, 2002 and November 2, 2002, most of which are redacted,
submitted as Exhibit 31 to the Mulhearn Declaration (“Mulhearn Decl., Ex. 31”). In their letter to the Court on
August 13, 2010, defendants indicated that: “On June 28, 2010 and July 9, 2010, we disclosed two of the
names to Plaintiffs' counsel and produced the relevant documents as we had been able to speak with these
former students.... We did provide Plaintiffs' counsel on July 12 confidentially and ‘for attorneys' eyes only’
the names of the remaining three former students who may have reported abuse and stated that we would
produce under separate cover the documents relevant to those individuals ... The sixth individual had asked
us not to disclose his name.” (Defs.' 8/13/10 Letter at 2–3; see Mulhearn Rep. Decl., Ex. F).

73 In their July 16, 2010 letter, plaintiffs indicated that “Plaintiffs will, under separate cover, make an application
to this Court to hold the attorney-client and work product privileges which have been asserted by Defendants
inapplicable—for a number of independent reasons.” (Pls.' 7/16/10 Letter at 1 n. 1). However, no application
was ever made.

74 For example, defendant Harman's response to Hiltbrand's attorney asserts that “with the exception of
two previously received anonymous letters, [Hiltbrand's accusation] remains the only known accusation
of Mr. Foglietta. No other charges, formal or informal, were ever made, as far as I have been able to
determine.” (Mulhearn Decl., Ex. 6). However, as noted above, both Jackson and Marino had previously
made accusations. If those meetings had been memorialized, statements such as these would be easier to
disprove.

75 Citations to “Mulhearn Rep. Decl., Ex. A” refer to a letter from Kevin Mulhearn to Jeffrey Kohn, dated August
3, 2010, in which Mr. Mulhearn alleges that the defendants have committed fraud, submitted as Exhibit A
to the Reply Declaration of Kevin Mulhearn. Citations to “Mulhearn Rep. Decl., Ex. B” refer to a letter from
Mr. Kohn to this Court, dated August 11, 2010, in response to Mr. Mulhearn's August 3, 2010 letter, in which
he defends against these accusations and notes that defendants had already “addressed the allegations
regarding ‘fraud on the Court’ in response to Plaintiffs' motion before Your Honor,” and which was submitted
as Exhibit B to the Reply Declaration of Kevin Mulhearn.

76 With respect to Williams' alleged perjurious statements about his knowledge or lack thereof, the Court, during
the oral argument, suggested that:

obviously fraud on the Court is a very serious charge, is it possible that what the defendants were saying
is that no one had any concrete knowledge ... in other words, people were coming forward and making
these claims, anonymously so, there was no way to follow-up on them ... I'm not suggesting that that's
not a disingenuous position to take, but I'm just saying that I'm not sure it rises to the level of fraud on
the Court.

(Tr. at 68–69).

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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