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I.  PANEL PROCEEDINGS

On February 23, 2021, the Grievance Administrator filed a Notice of Filing of a Judgment
of Conviction, in accordance with MCR 9.120(B)(3), showing that respondent Kevin E. Clinesmith,
was convicted by guilty plea of false statements, a felony, in violation of  18 § USC 1001(a)(3), in
United States of America v Kevin E. Clinesmith, United States District Court, District of Columbia
Case No. 20-cr-00165-JEB-1.  In accordance with MCR 9.120(B)(1), respondent’s license to
practice law in Michigan was automatically suspended, effective August 19, 2020, the date the
court accepted respondent’s guilty plea.

In accordance with MCR 9.120(B)(3), the matter was assigned to Tri-County Hearing Panel
#25 and the Attorney Discipline Board ordered respondent to show cause why a final order of
discipline should not be entered.

On July 13, 2021, the parties filed a Stipulation for Consent Order of Discipline, pursuant
to MCR 9.115(F)(5).  The stipulation contained the following stipulated facts and background: 
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Respondent was employed full-time with the Federal Bureau of
Investigation (“FBI”) as an Assistant General Counsel in the National
Security and Cyber Law Branch of the FBI’s Office of General
Counsel.

a. Crossfire Hurricane

In July 2016, the FBI opened an investigation, code named
“Crossfire Hurricane,” into whether certain individuals associated
with the Donald J. Trump for President Campaign had coordinated
with the Russian government’s efforts to interfere in the 2016 U.S.
presidential election.  Respondent was assigned to support the FBI
agents working on the investigation.

As part of the investigation, FBI Headquarters opened cases on
several individuals who had been affiliated with the Trump campaign
and had ties to the Russian government, including Carter Page.  At
the time, Page had already been the subject of an ongoing
counterintelligence investigation by the FBI’s New York Field Office. 
For several years, the New York Field Office had an interest in Page
because of his relationships with certain Russian intelligence
officers.

Based in part on those relationships, the Crossfire Hurricane
investigative team (i.e., the case agents and analysts assigned to
investigate the matter - not respondent) sought approval for and
conducted surveillance on Page under the Foreign Intelligence
Surveillance Act (“FISA”).  Under FISA, the U.S. government can
seek authorization from the Foreign Intelligence Surveillance Court
(“FISC”) to conduct electronic surveillance of a U.S. citizen for
foreign intelligence purposes (e.g., if it is able to establish probable
cause that the individual is acting as an agent of a foreign power). 
As is standard practice, both the FBI and Department of Justice
(DOJ) were involved in seeking a FISA warrant for Page.  

DOJ prepared and submitted four FISA applications for surveillance
of Page - the initiation application and three renewal applications. 
Pursuant to FBI procedures, the FBI case agent - who was involved
in all of the day-to-day activities of the investigation of Page - was
responsible for collecting and developing all material facts regarding
Page so as to justify FISA authority or, in the case of renewals,
continued FISA coverage.  The case agent then provided that
information to the DOJ attorney assigned to prepare the FISA
applications.  As is customary, that attorney was not an FBI attorney
such as respondent, but rather an attorney in DOJ’s National
Security Division’s Office of Intelligence.  That DOJ attorney,
working with the case agent, then drafted the FISA applications and
submitted them to the FISC.
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Respondent’s primary role was to support the investigative team,
including by advising on FBI policies and procedures and by
connecting that team to the drafting DOJ attorney to the extent
necessary to facilitate the FISA application process.

The four FISA applications for Page asserted that the FBI had
collected information suggesting that the Russian government was
attempting to undermine and influence the 2016 U.S. presidential
election and covertly influence U.S. foreign policy after the election. 
The applications further asserted that the FBI had collected
additional information suggesting that Page was acting in
conjunction with the Russian government in those efforts.  All four
applications were granted.

While the specific conduct that led to the charge against respondent
involved the fourth application, the events leading up to that
application provide helpful context:

b. 1st FISA Application & Initial Inquiry

DOJ filed the initial FISA application regarding Page on October 21,
2016.  Prior to the initial application, on September 25, 2016, Page
sent a letter to the FBI Director in which he claimed, among other
things, that he had “interacted with members of the U.S. intelligence
community including the FBI and [another U.S. government agency]
for many decades.” [Letter from Page to James Comey (Sept. 25,
2016).1

Subsequently, on September 29, 2016, the DOJ attorney assigned
to draft the initial FISA application asked the FBI case agent: “[D]o
we know if there is any truth to Page’s claim that he has provided
information to [the other U.S. government agency (“OGA”)] - was he
considered a source/asset/whatever?”  According to the DOJ lawyer,
if Page had a relationship with the OGA, it would raise a question of
whether his contacts with Russian intelligence officers - which were
in part the basis for the FISA warrant - were “at the behest of the
[OGA] or with the intent to assist the U.S. government.”  In
response, the case agent stated: “[Page] did meet with [the OGA],
however, it’s dated and I would argue it was/is outside scope, I don’t
think we need it in [the FISA application].”  In preparing FISA
applications, the DOJ attorney relies heavily on the case agent for
factual matters related to probable cause.  Thus, because the case
agent concluded that Page’s meetings with the OGA were “outside
scope,” it is not surprising that neither the initial FISA application, nor
the first and second renewal, contained any information regarding
Page’s prior relationship with the OGA.

1  Available at https://www.washingtonpost.com/r/2010-2019/WashingtonPost/2016/09/26/Editorial-
Opinion/Graphics/2016.09.25_FBI_letter.pdf; also, see OIG Report at 145.
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According to the Office of Inspector General (OIG) Report, “the
information [the case agent] provided to the [DOJ attorney] was
incomplete, inaccurate, and in certain respects contrary to the
information” in the FBI’s possession at the time -most notably, a
memorandum the FBI had received from the OGA on approximately
August 17, 2016 (the “August 17 Memorandum”).  Contrary to the
case agent’s description, the August 17 Memorandum indicated that
Page had been an OGA “operational contact” during the period
covering some (but not all) of the interactions between Page and
Russian intelligence officers relied upon in the initial FISA
application.  The August 17 Memorandum further indicated that,
during that time period, Page had provided information to the OGA
concerning his prior contacts with certain Russian intelligence
officers.2

However, respondent was not involved in any discussions - including
the one discussed above between the case agent and DOJ attorney
- concerning whether or not to include information about that
relationship in the FISA application or the first two renewals.  As was
typical, the DOJ attorney, who drafted all four FISA applications
concerning Page, worked primarily with the case agent to collect and
develop information for each FISA application.  The first time
respondent was asked to inquire into whether, and to what extent,
Page had a relationship with the OGA was in connection with the
fourth and final application.

c. Final Application

In April and May 2017, Page asserted during interviews with media
outlets that he had assisted U.S. intelligence agencies in the past. 
Similar to the DOJ attorney’s inquiry in September 2016 as to
whether there was “any truth” to Page’s claims, an FBI Supervisory
Special Agent (“SSA”) - who was the FBI team lead for the various
investigations related to the Russian government’s election
interference efforts and who served as the affiant on the second and
third applications and would serve as the affiant for the fourth
application - sought to determine whether Page had a prior
relationship with the OGA.  According to the SSA, if Page “was being
tasked by another agency, especially if he was being tasked to
engage Russians” it would be “relevant for the [FISC] to know.”  To
address this issue, the SSA asked respondent to inquire with the
OGA as to whether Page had ever been a “source” for that agency. 
The SSA instructed respondent to resolve the issue by working with
the case agent and his acting supervisor while the SSA would be out
on leave for the next several days.

2  In the OGA’s parlance, the term “operational contact” refers to a person who provides information
to the OGA “acquired through the normal course of [his] activities,” but who cannot be “task[ed]” by the
agency.  Accordingly, the August 17 Memorandum indicated that the information Page had provided the OGA
had been acquired in the ordinary course of his activities and not at the direction of the OGA.
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Respondent did as requested.  As a liaison to the OGA, respondent
contacted the OGA to seek information about its relationship, if any,
with Page.  Specifically, in a June 15, 2017 email to an OGA
employee, respondent stated:

We need some clarification on Carter Page.  There
is an indication that he may be a “[digraph]”3 source. 
This is a fact we would need to disclose in our next
FISA renewal (we would not name the [OGA] of
course).

To that end, can we get two items from you?

1) Source Check/Is Page a source in any
capacity?

2) If he is, what is a “[digraph]” source (or
whatever type of source he is)?

If you would like to discuss more, please let me
know.

The OGA employee responded the same day, listing (but not
attaching) reports which mentioned Page, that were previously
prepared by the OGA and already provided to the FBI investigative
team, and explained:

[The OGA uses] the [digraph] to show that the
encrypted individual . . . is a [U.S. person].  We
encrypt the [U.S. persons] when they provide
reporting to us.  My recollection is that [Page] was or
is . . . [digraph] but the [reports] will explain the
details.

While the email indicated that the OGA employee’s “recollection”
was that Page had some relationship with the OGA (i.e., he provided
“reporting” to the agency), it did not conclusively answer the question
of whether Page had been a “source.”  The SSA later explained to
the OIG that the unaltered email “doesn’t really answer the
question.” Instead, the email referred to a list of OGA reports already
in the FBI’s possession that would “explain the details” of Page’s
relationship with the OGA.

3  The OGA uses a specific two-letter designation, or "digraph," to describe a U.S. person who has
been approved for operational contact.
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One of the reports listed in the OGA email was the August 17
Memorandum.  Respondent, however, does not recall reviewing the
August 17 Memorandum or any of the other reports referenced in
the OGA email. OIG Report at 250.  Those reports were not
attached to the OGA email due to their sensitive nature, and
respondent did not have direct access to them (although they were
available upon request in another location within FBI headquarters).
Moreover, as with the DOJ attorney - who relied on the case agent’s
review of underlying documents when drafting the FISA applications
- it was not typical for someone in respondent’s position to review
those types of reports.  Respondent’s and the FBI OGC’s role
generally was not to obtain, review, or evaluate the underlying
documents related to the applications.  Rather, it was to support the
investigative team - here by liaising with the OGA to obtain and
make available to the investigative team the information requested
by the SSA.

As such, the same day respondent received the OGA’s response, he
forwarded it - including the list of reports that would “explain the
details” of Page’s relationship with the OGA - to Page’s case agent
and that case agent’s acting supervisor.  Upon receiving the email,
the case agent’s supervisor messaged the case agent (copying
respondent) that she would “pull these [reports] for [the case agent]
tomorrow and get [the case agent what he] need[s].”  The supervisor
subsequently indicated in messages exchanged with the case agent
(and respondent) that the reports had in fact been pulled and
rereviewed by the case agent and his supervisor.

The following day, respondent on his own initiative also forwarded
the OGA’s response to the DOJ attorney responsible for drafting the
FISA renewal application.  The DOJ attorney responded to
respondent, “thanks I think we are good and no need to carry it any
further.”  Upon receiving that message from the DOJ attorney, and
having previously provided the OGA email to the case agent and
acting supervisor and those agents having read the OGA reports,
respondent believed the matter of Page’s status with the OGA had
been addressed.

The next week, however, the SSA - who had just returned from
annual leave - revisited the issue of Page’s status with respondent. 
In a series of instant messages, respondent explained to the SSA
his understanding that Page had been a “subsource” (and not a
source) for the OGA - an honest but mistaken understanding as
explained further below.  The SSA noted that he had “thought
otherwise” based on the materials he reviewed (presumably his prior
reading of the OGA reports), but that he would “re-read” them.  The
SSA also asked if respondent had it in writing from the OGA that
Page was not a source.  Id.  Respondent indicated he would forward
the email to the SSA.
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Respondent, however, reviewed the OGA email and realized that it
did not specifically address the issue of whether Page had been a
source.  Respondent forwarded the OGA’s response to the SSA
(including the entire list of OGA reports that would “explain the
details”) immediately after telling the SSA he would do so, but added
the phrase notated in bold to reflect his understanding of Page’s
status:

[The OGA uses] the [digraph] to show that the
encrypted individual . . . is a [U.S. person].  We
encrypt the [U.S. persons] when they provide
reporting to us.  My recollection is that [Page] was or
is . . . [digraph] and not a “source” but the
[documents] will explain the details.

After sending the email, respondent had limited additional
involvement with the renewal application. And he had no involvement
in deciding whether to include Page’s status in the application (i.e.,
as an OGA “subsource,” as respondent mistakenly understood it, or
as an “operational contact” as described in the August 17
Memorandum respondent referred the case agent and DOJ attorney
to).  Over the next 10 days, the DOJ attorney and the case agent
worked on and finalized the application, and the SSA signed it.  As
with the previous three applications, the fourth application did not
include information about Page’s prior relationship with the OGA.

d. Plea And Conviction

On August 19, 2020, respondent pled guilty in the U.S. District Court
for the District of Columbia to one count of making a false statement
in violation of 18 U.S.C. § 1001(a)(3).  Specifically, respondent’s
false statement was adding the phrase “and not a ‘source’” to the
OGA email when he knew the email originally did not contain those
words.  That is, respondent knowingly misrepresented to the SSA
that the OGA’s original email contained the words “and not a
‘source.’”

Judge James E. Boasberg, who at the time was the Presiding Judge
for the Foreign Intelligence Surveillance Court (FISC), concluded
and stated during the sentencing:

Although the government has contested this, my view
of the evidence is that Mr. Clinesmith likely believed
that what he said about Dr. Page was true, namely
that he was a subsource but not a source of the
Other Government Agency.  By altering the e-mail,
he was saving himself some work and taking an
inappropriate shortcut.  But I do not believe that he
was attempting to achieve an end he knew was
wrong.
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Of equal importance, the exhaustive OIG report, also
called the Horowitz Report after its principal author,
Inspector General Michael Horowitz, determined after
a detailed investigation that Mr. Clinesmith had not
acted with any political bias or any desire to harm the
Trump campaign, or anyone affiliated with it, in
forwarding the e-mail.  I see no reason to disagree
with that conclusion.

The stipulation further contains the parties’ agreement that respondent be suspended from
the practice of law in Michigan for two years, effective August 19, 2020, the date of respondent’s
guilty plea, which resulted in the automatic interim suspension of his license to practice law.  Upon
review of the parties’ stipulation, the panel scheduled a virtual status conference on August 6,
2021, to communicate its concerns to the parties and to provide them an opportunity to offer
additional information in support of the stipulation.  The hearing panel has considered the
stipulation together with the additional information provided by the parties at the August 6, 2021
virtual status conference, and has concluded that it is reasonable and is consistent with the goals
of these discipline proceedings.

II.  FINDINGS AND CONCLUSIONS REGARDING MISCONDUCT

Based on respondent’s admissions and the stipulation of the parties, the panel finds that
respondent engaged in conduct that was prejudicial to the proper administration of justice, in
violation of MCR 9.104(1); engaged in conduct that exposed the legal profession or the courts to
obloquy, contempt, censure, or reproach, in violation of MCR 9.104(2); engaged in conduct that 
was contrary to justice, ethics, honesty, or good morals, in violation of MCR 9.104(3);  engaged in
conduct that violated the standards or rules of professional conduct adopted by the Supreme Court,
in violation of MCR 9.104(4); and engaged in conduct that violated a criminal law of a state or of
the United States, an ordinance, or tribal law pursuant to MCR 2.615, in violation of MCR 9.104(5).

III.  REPORT ON DISCIPLINE

The Stipulation for Consent Order of Discipline states, that for purposes of their stipulation
and as required by MCR 9.115(F)(5)(b)(ii), the parties applied the following theoretical framework
as provided in the American Bar Association Standards for Imposing Lawyer Sanctions (ABA
Standards):

(a) respondent violated duties owed to the legal system and to
the profession to maintain the integrity of the profession, and
a duty to the general public to avoid conduct involving
dishonesty; 

(b) respondent’s mental state was knowing in regard to the
duties owed; and

(c) respondent’s conduct caused injury or potential injury to the
public, the legal system, and the legal profession.
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The stipulation contains the parties’ assertion that a suspension of respondent’s license to
practice law is the appropriate discipline to be imposed in this matter under ABA Standards 5.11(a)
[Failure to Maintain Personal Integrity]; 5.22 [Failure to Maintain the Public Trust] and 6.12 [False
Statements, Fraud, and Misrepresentation].

ABA Standard 5.11(a) states that disbarment is generally
appropriate when a lawyer  engages in serious criminal conduct, a
necessary element of which includes intentional interference with the
administration of justice, false swearing, misrepresentation, fraud,
extortion, misappropriation, or theft; or the sale, distribution or
importation of controlled substances; or the intentional killing of
another; or an attempt or conspiracy or solicitation of another to
commit any of these offenses.

ABA Standard 5.22 states that suspension is generally appropriate
when a lawyer in an official or governmental position knowingly fails
to follow proper procedures or rules, and causes injury or potential
injury to a party or to the integrity of the legal process.

ABA Standard 6.12 states that suspension is generally appropriate
when a lawyer knows that false statements or documents are being
submitted to the court or that material information is improperly
being withheld, and takes no remedial action, and causes injury or
potential injury to a party to the legal proceeding, or causes an
adverse or potentially adverse effect on the legal proceeding.

The parties agree that as set forth in ABA Standard 9.22, the relevant applicable
aggravating factors include the following: 

Standard 9.22(b) dishonest or selfish motive -  respondent altered an email
and sent it to a third party involved in a court proceeding. 
However, the sentencing court found his conduct was not
motived by any personal financial, economic, or commercial
motive, and he did not receive any financial remuneration in
connection with his conduct.

Standard 9.22(k) illegal conduct - respondent was convicted of a felony and
sentenced to probation with conditions.  Judge Boasberg
concluded at sentencing after reviewing the evidence
presented by the government that “Mr. Clinesmith likely
believed that what he said about Dr. Page was true, namely
that he was a subsource but not a source of the Other
Government Agency.  By altering the e-mail, he was saving
himself some work and taking an inappropriate shortcut.  But
I do not believe that he was attempting to achieve an end he
knew was wrong.”  As the current Presiding Judge for the
Foreign Intelligence Surveillance Court (FISC), and a FISC
judge for the seven years prior to that appointment, Judge
Boasberg was uniquely qualified to review the thorough and
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extensive information before the Court to make this
determination in respondent’s case.  He also found no
reason to disagree with the Office of Inspector General’s
(OIG) conclusion after an exhaustive investigation and report
that respondent had not acted with any political bias or any
desire to harm the Trump campaign, or anyone affiliated with
it, in forwarding the e-mail.

The parties further agree that as set forth in ABA Standard 9.32, the relevant applicable
mitigating factors include the following:

Standard 9.32(a)4 absence of prior disciplinary record - respondent has no prior
record and has received no prior requests for investigation.

Standard 9.32(e) full and fair disclosure to the disciplinary board or
cooperative attitude toward proceedings - respondent timely
reported the conviction, and has provided all information
requested by the counsel for the Attorney Grievance
Commission. Respondent voluntarily seeks to resolve this
matter.

Standard 9.32(g) good character and reputation - the criminal record includes
approximately 50 character letters attesting to respondent’s
good reputation in the legal community and specifically the
national security community.

Standard 9.32(k) imposition of other penalties and sanctions - respondent
received a criminal conviction.  Respondent has suffered the
loss of his employment, career, and future opportunity to
work as a lawyer in his prior field.  In addition to this
sanction, respondent will also be sanctioned by the D.C. Bar.

Standard 9.32(i) remorse - respondent stated on the record that, “I am fully
aware of the significance of my action and a critical error in
judgment I made in altering the email. I take full responsibility
for it.  I let the high standard I believe in slip to an
unimaginable degree by taking an unnecessary shortcut.  I
will live with the consequences of my actions, as well as the
deeply held feelings of regret, shame for the rest of my life.”

The hearing panel, in accordance with the stipulation of the parties, will order that
respondent’s license to practice law be suspended for two years, effective August 19, 2020, in
Michigan because of his felony conviction, as agreed to by the parties.

4  In the Stipulation for Consent Order of Discipline, the parties cite 9.23(a), 9.23(e), 9.22(g), 9.22(k)
and 9.22(i) as mitigating factors.  The panel believes the parties’ citations were an inadvertent error, as
mitigating factors are properly cited under ABA Standard 9.32. 
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IV.  SUMMARY OF PRIOR MISCONDUCT

None.

V. ITEMIZATION OF COSTS

Attorney Grievance Commission:
See Itemized Statement filed 7/13/21 $     77.60

Attorney Discipline Board:
Status Conference held 8/6/21 $   209.50

Administrative Fee $   750.00

TOTAL: $1,037.10

By:

Dated:  September 3, 2021
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